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UNITED STATES VS. CHASE. 


UNITED STATES OF AMERICA, 
Massachusetts District, 88: 


At a circuit court of the United States for the first circuit, — and 
holden at Boston, witrin and for the district of Massachusetts, on Sat- 
urday, the fifteenth day of May, in the year of our Lord one thousand 
eight hundred and eighty-six, before the Honorable LeBaron B. Colt, 
circuit judge. 


No. 665, criminal docket. United States v. Leslie G. Chase. 


This cause came on to be heard before the Honorable Horace Gray, as- 
sociate justice, and the Honorable LeBaron B. Colt, circuit judge, sit- 
ting, and thereupon the following certificate of division of opinion be- 
tween the said judges was filed : 


Certificate of division of opinion. (Filed June 30, 1886.) 


This is an indictment on the act of Congress of July 12, 1876, chapter 
186, found and returned in the district court, and remitted, pursuant to 
section 1037 of the Revised Statutes, to this court, in which the defendant 
pleaded guilty, and moved in arrest of judgment. 

The indictment and the motion in arrest of judgment areas follows : 


2 INDICTMENT. 


United States of America. District court of the United States of America 
for the district of Massachusetts. 


At a district court of the United States of America for the district of 
Massachusetts, begun and holden at Boston, within and for said district, 
on the third Tuesday of March, in the year of our Lord one thousand 
eight hundred and eighty-six. 

The jurors for the United States of America, within and for the dis- 
trict of Massachusetts, upon their oath, present, 

That heretofore, to wit, on the twenty-fifth day of January in the year 
of our Lord one thousand eight hundred and eighty-six at North Attle- 
borough, in the said district of Massachusetts, Leslie G. Chase did un- 
lawfully and knowingly deposit and cause to be deposited in the mails of 
the said United States then and there for mailing and delivery a certain 
obscene, lewd, and lascivious letter, which said letter was then and there 
non-mailable matter as declared by ‘section one of an act of Congress ap- 
proved on the twelfth day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, and which said letter is and then and 
there was so grossly obscene, lewd, and lascivious that the same would be 
offensive to the court here, and is unfit and i improper to appear upon the 
records thereof, wherefore the jurors aforesaid do not set forth the same 
in this indictment, which said letter was then and there enclosed in a cer- 
tain paper wrapper which said wrapper was then and there addressed and 
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UNITED STATES CHASE. 


VS. 


directed as follows, that is to say, “ Watchweer Print, Providence, R. I.,” 


against the peace and dignity of the said United States, and 
3 contrary to the form of the statute in such case made and provided. 
A true bill. 
FRANKLIN A, HALL, 
Foreman of the Grand Jury. 
GEORGE P, SANGER, 
United States Attorney for the District of Massachusetts. 


Motion in arrest of judgment. 


And now, after plea of guilty and before sentence, comes the said Leslie 
G. Chase, by his attorney, W.O. Kyvle,and moves the court here to arrest 
judgment and not to pronounce the same, because of manifest errors in 
the record appearing, to wit: 

1. The indictment does not set forth the contents of the letter which is 
alleged to be obscene, lewd, lascivious, and non-mailable, nor does it de- 
scribe said letter or any part thereof, nor does it in any way identify said 
letter. 

2. The indictment does not allege that the defendant knew the contents 
of said Jetter at the time of the alleged deposit thereof in the mails of the 
said Uniied States. 

3. The indictment does not allege that the defendant deposited said letter 
in the mails of the said United States for the purpose of circulating and 
disposing of, or of aiding in the circulation or disposition of anything de- 
clared tu be non-mailable matter by any law of the United States. 

4. The indictment does not allege that the defendant deposited, or 
‘aused to be deposited, for mailing or delivery anything declared to be 
non-mailable matter by section one (1) of an act of Congress approved 
on the twelfth day of July, A. D. 1876, or by any law of the United 
States. 

5. The indictment does not charge the defendant with any offense. 
4 And because no judgment against him, the said Chase, can be 
lawfully rendered on said record. 
Lesiie G, CHASE. 
By his attorney, W. O. KYLE. 

At the hearing in the cireuit court upon the motion in arrest of judg- 
ment the following questions arose upon which the judges ‘by whom the 
court was held were divided in opinion, viz: — 

First. Is the knowingly depositing in the mails of an obscene letter, 
enclosed in an envelope or wrapper upon which there is nothing but the 
name and address of the person to whom the letter is written, an offence 
within the act of July 12, 1876, chapter 186? 

Second. Does this indictment allege that the defendant deposited or 
caused to be deposited for mailing or delivery anything declared to be non- 
mailable matter by that act or by any law of the United States? 

Third. Does this indictment charge the defendant with any offence? 
Thereupon, at the rquest of the counsel for the United States, it is or- 
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' UNITED STATES VS. CHASE. 3 


dered that these questions be stated as aforesaid and be certified under the 
seal of this court to the Supreme Court of the United States at its next ses- 
sion. 
Horace GRay, 
Associate Justice. 
LEBarRon B. Cott, 
Circuit Judge. 
A true record. Attest: 
Jonn G. Stetson, Clerk. 


5 Clerk’s certificate. 


Unsitrep STATES OF AMERICA, 
Massachusetts District, ss : 


I, John G. Stetson, clerk of the circuit court of the United States for 
the district of Massachusetts, certify that the foregoing is a true record of 
a certificate of division of opinion, filed June 30, 1886, in the cause pend- 
ing in said circuit court, entitled No. 665, criminal docket, United States 
v. Leslie G. Chase, and ordered to be certified to the Supreme Court of 
the United States at the October term of said court, A. D. 1886. 

In testimony whereof I hereunto set my hand and the seal of said cir- 
cuit court at Boston, in said district, this seventh day of September, A. 
D. 1886. 

[SEAL. ] Joun G, Stetson, Clerk, 


(Indorsement on cover:) No. 241. The United States, plaintiff, vs. 
Leslie G. Chase. Massachusetts, C. C. U.S. Filed October 23, 1886, 
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OcroBER TERM, 1889, 


UNITED STATES ) 
rs. No. 241. 
LESLIE G. CHASE. if 


UNITED STATES v. CHASE. 
(Circuit Court, D. Massachusetts. Jane 30, 1836.) 


1. CRIMINAL LAW—INDICTMENT—MOTION IN ARREST OF JUDG- 

MENT—SECTION 1025, Rev. St. 

Under section 1025, Rev. St., a technical defect in an indict- 
ment, not tending to the prejudice of the defendant, affords 
no ground for a motion in arrest of judgment after a plea of 
guilty. 

2. Post-Orrick—OBSCENE MATTER IN MAILS—TAKING FROM 

MAILS—DEPOSITING SAME. 

The clause inthe act of Congress of July 12, 1876, “‘for the 
purpose of circulating or disposing of, or of aiding in the cir- 
culation or disposition of, the same,” applies only to the offense 
of taking an obscene publication from the mails, and not to 
that of depositing one in them. 


Chas. Almy, jr., asst. U.S. atty., for the United States 

Warren O. Kyle, for defendant. 

Before Gray and Cott, JJ. 

Gray, Justice. This is an indictment on the act of 
July 12, 1876, C. 186, (19 St., 90). The first two objec- 
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tions taken to it are that the letter alleged.to have been 
deposited in the mail is imperfectly described, and that 
the allegation that the defendant knowingly deposited an 
obscene, lewd, and lascivious letter is defective, because, 
construed by the technical rules of criminal pleading, the 
averment is only that the defendant knowingly deposited 
the letter, and not that he knew its character. The first 
objection is supported by the decision in Com. v. Wright, 
139 Mass., 382; S.C. 1 N. E. Rep., 411, and the second 
by the decision in Com. v. Boynton, 12 Cush., 499. But 
both these objections relate to defects or imperfections in 
matter of form only, not tending to the predjudice of the 
defendant, and therefore under section 1025 of the Revised 
Statutes affording no ground for a motion in arrest of 
judgment after a plea of guilty. 

The third ground of the motion in arrest of judgment 
‘an not be maintained. The clause in the act of 1876, 
“for the purpose of circulating or disposing of, or of 
aiding in the circulation or disposition of, the same,” 
applies only to the offense of taking an obscene publica- 
tion from the mails, and not to that of depositing one in 
them. This construction is sufficiently manifest on the 
face of this act, and is confirmed by comparison with sec- 
tion 3893 of the Revised Statutes, of which it is an amend- 
ment and enlargement. 

The fourth and fifth reasons assigned for the motion in 
arrest present a more difficult question, which is, in effect, 
whether the act of 1876, enumerating “ every obscene, lewd, 
or lascivious book, pamphlet, picture, paper, writing, print, 
or other publication of an indecent character,” “and every 
letter upon the envelope of which, or postal-card upon 
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which indecent, lewd, obscene, or lascivious delineations, 
epithets, terms, or language may be written or printed,” 
includes an obscene letter inclosed in an envelope or 
wrapper bearing nothing but the name and address of the 
person to whom the letter is written. The decisions in 
other circuits are conflicting. U.S. v. Loftis, 8 Sawy., 
194; S. C. 12 Fed. Rep., 671; U. 8. v. Gaylord, 11 Biss., 
438; S.C. 17 Fed. Rep., 438; U.S. v. Morris, 9 Sawy., 
439; S.C. 18 Fed. Rep., 900; U. S. v. Comerford, 25 
Fed. Rep., 902. We are divided in opinion upon this 
question, and therefore, according to the usage of this 
court, deliver no opinion upon it, but, at the request of 
counsel for the United States, order it to be certified to 
the Supreme Court. 
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Ju the Supreme Court of the United States. 


OctToser TERM, 1889. 


Unitep STATES 


v. 
Lesuie G. CHASE. 


| No. 241. 


ON A CERTIFICATE OF DIVISION IN OPINION BE- 
TWEEN THE JUDGES OF THE CIRCUIT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF 
MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


This is an indictment for depositing in the 
United States mail for mailing and delivery “a 
certain obscene, lewd, and lascivious letter,” the 
same being non-mailable matter. 

The indictment is founded on section 1 of the 
act of July 12, 1876 (19 Stat., 90, and sec. 3893, 
Rev. Stat., as amended), which is as follows: 

Every obscene, lewd, or lascivious book, pamphlet, picture, 
alan cath eves anthohe or thing designee on tahunted tor Gs 


prevention of conception or procuring of abortion, and every 
article or thing intended or adapted for any indecent or im- 
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mora) use, and every written or printed card, circular, book, 
pamphlet, advertisement, or notice of any kind giving infor- 
mation, directly or indirectly, where, or how, or of whom, or 
by what means any of the hereinbefore-mentioned matters, 
articles or things may be obtained or made, and every letter 
upon the envelope of which, or postal card upon which, in- 
decent, lewd, obscene, or lascivious delineations, epithets, 
terms, or language may be written or printed are hereby de- 
clared to be non-mailable matter, and shall not be conveyed 
in the mails, nor delivered from sny post-office, nor by any 
letter-carrier; and any person who shall knowingly deposit, 
or cause to be deposited, for mailing or delivery, anything de- 
clared by this section to be non-mailable matter, and any person 
who shall knowingly take the same, or cause the same to be 
taken, from the mails for the pur of circulating or dis- 
posing of, or of aiding in the circulation or disposition of, the 
same shall be deemed guilty of a misdemeanor, and shall, for 
each and every offense, be fined not less than one hundred dol- 
lars nor more than tive thousand dollars, or imprisoned at hard 
labor not less than one year nor more than ten years, or both 
at the discretion of the cours. . And all offenses commit 
under said original section thirty-eight hundred and ninety- 
three of the Revised Statutes prior to the approval of this act 
may be prosecuted and punished under the said original section 
in the same manner pot | with the same effect as if this act had 
not been passed. 


The indictment was found and returned in the 


district court, and afterwards remitted to the cir- 
cuit court, under section 1037, Revised Statutes, 
and is as follows: 


The jurors for the United States of America, within and 
for the district of Massachusetts, upon their oath present: 

That heretofore, to wit, on the twenty-fifth day of January, 
in the year of our Lord one thousand eight hundred and 
eighty-six, at North Attleborough, in the said district of 
Massachusetts, Leslie G. Chase did unlawfully and knowingly 
deposit and cause to be deposited, in the mails of the said 
United States then and there for mailing and delivery, a cer- 
tain obscene, lewd, and lascivious letter, which said letter 
was then and there non-mailable matter, as declared by sec- 
tion one of an act of Congress, approved on the twelfth day 
of July, in the year of our Lord one thousand eight hundred 
and seventy-six, and which said letter is, and then and there 
was, so grossly obscene, lewd, and lascivious that the same 
would be offensive to the court here, and is unfit and improper 
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/ to appear upon the records thereof, wherefore the jurors afore- 
said do not set forth the same in this indictment, which said 
JA letter was then and there inclosed in a certain paper wrapper. 
which said wrapper was thev and there addressed and directed 
as follows—that is to say, ‘‘ Watchweer Print, Providence, R. 
I.”—against the pease and dignity of the said United Sta 
and contrary to the form of the statute in such case made 
provided. 
I true bill. 
FRANKLIN A. HALL, 
Foreman of the Grand Jury. 
GeorGe P. SANGER, 
Onited States Attorney for the District of Massachusette. 


The defendant pleaded guilty (R., p. 1), and 
then moved in arrest of judgment (R., p. 2). 

On the argument of the motion in arrest of 
judgment the following questions arose upon 
which the judges by whom the court was held 
were divided in opinion, namely: 
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First. Is the knowingly depositing in the mails ofan obscene 
letter, enclosed in an envelope or wrapper upon which there 
is nothing but the name and address of the person to whom 
the letter is written, an offence within the act of July 12, 1876, 
chapter 16% ? 

Second. Does this indictment allege that the defendant 
deposited or caused to be deposited for mailing or delivery 
ee declared to be non-mailable matter by that act or 
by any law of the United States? 

Third. Does this indictment charge the defendant with any 


offence ? 

i FIRST QUESTION. 

; “Is the knowingly depositing in the mails of 
| an obscene letter, inclosed in an envelope or 


wrapper upon which there is nothing but the 
name and address of the person to whom the 
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letter is written, an offense within the act of July 
12, 1876, chapter 186?” 

In discussing this question it will be assumed 
for the present that the offense charged is that 
of depositing an obscene “ writing” in the mails, 
and our attention will be confined to the ques- 
tion whether such a writing so deposited is taken 
out of the statute because it is private in charac- 
ter and inclosed in an envelope or wrapper upon 
which there is nothing inscribed but the name of 


the person to whom it is written. 
In other words, the question is whether to 


make obscene matter unmailable under the law 
it must have been published like a book or news- 
paper before being deposited in the mails. 

To determine this question it is necessary to 
look at the previous legislation on this subject. 

The first regulation declaring obscene matter 
unmailable was the act of March 3, 1865, sec- 
tion 16 (13 Stat., 507), which declares “that no 
obscene book, pamphlet, picture, print, or other 
publication of a vulgar and indecent character 
shall be admitted into the mails of the United 
Biates.”” © * * 
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re By section 148 of the act of June 8, 1872 (17 
— Stat., 283), entitled “An act to revise, consoli- 
date, and amend the statutes relating to the Post- 


Office Department,” it is provided as follows: 


Sec. 148. That no obscene book, pamphlet, picture, print, 
or other publication of a vulgar or indecent character, or an 
letter upon the envelope of which, or postal card upon whic 

, scurrilous epithets may have been written or priated, or dis- 

| loyal devices printed or engraved, shall be carried in the mail ; 
and any person who shall knowingly deposit, or cause to be 
deposited, for mailing or for delivery any such obscene pub- 
lication shall be deemed guilty of a misdemeanor, and, on 
conviction thereof, shall for every such offense be tined not 
more than five hundred dollars, or imprisoned not more than 
one year, or both, according to the circumstances and aggra- 
vation of the offense. 


On March 3, 1873, an act was passed “for the 
suppression of trade in, and cirulation of, obscene 


_ literature and articles of immoral use” (17 Stat., 
598). By section 2 of this act it was declared 
that section 148 of the act of June 8, 1872, should 
be amended to read as follows: 


Sec. 14+. That no obscene, lewd, or lascivious book, pam- 
phlet, picture, paper, print, or other publication of an indecent 
character, or any article or thing designed or intended for the 
prevention of conception or procuring of abortion, nor any 
article or thing intended or adapted tor any indecent or im- 
moral use or nature, nor any written or printed card, circular, 
book, pamphlet, advertisement or notice of any kind giving 
3 information, directly or indirectly, where or how, or of whom 

or by what means either of the things before mentioned 
| may be obtained or made, nor any letter upon the envelope 
| ot which, or tal-card upon which indecent or scarrilous 
epithets may written or printed, shall be carried in the 
mail, and any person who shall knowingly deposit, or cause 
to be deposited, for mailing or delivery, any of the herein- 
before-mentioned articles or things, or any notice, or paper 
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containing any advertisement relating to the aforesaid articles 
or things, and any person who, in pursuance of any plan or 
scheme for disposing of any of the hereinbefore-mentioued arti- 
cles or things, shall take, or cause to be taken, from the mail 
any such letter or package, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall, for every offense, 
be fined not less than one hundred dollars nor more than five 
thousand dollars, or imprisoned at hard labor not less than 
one year nor more than ten years, or both, in the discretion of 
the judge. 


This amendment of section 148 constituted 
the original section 3893 of the Revised Statutes, 
and remained such until supplanted by the above 
quoted section 1 of the act of July 12, 1876. 

Looking now at section 148 of the act of 1872, 
we see that it declares that— 


No obscene book, pamphlet, picture, print, or other publication 
of a vulgar or indecent character * *°* shall be carried 
in the mail. 


And it might, perhaps, have been held that 
under that section nothing was made unmailable 
for obscenity that did not, at the same time, 
answer to the description of a “publication.” 

But, on the other hand, it seems hard to con- 
clude that Congress could have intended that an 
obscene book, or pamphlet, or print, or picture, 
privately printed, and, therefore, not a “ publica- 
tion” in the ordinary sense of that word, should 
be mailable matter. 
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Section 148, as amended by the act of 1873, 
adds the epithets “lewd and lascivious” to the 
words “book, pamphlet,” etc., and, for the first 
time, introduces the word “letter,” by declaring 
that no “‘letter upon the envelope of which * * * 
indecent or scurrilous epithets may be written or 
printed shall be carried in the mail.” 

The act of July 12, 1876, adds to the words 
“book, pamphlet,” etc., the word “writing.” 

Upon the point whether an obscene writing, 
to come within the law, must be a publication 
in the sense of a book or pamphlet, or may be 
private, such as a writing contained in an envel- 


ope or wrapper on which is inscribed only the 


address, there is considerable conflict of opinion. 

In United States v. Gaylord (17 Fed. Rep., 438, 
decided in July, 1883), the question of the suffi- 
ciency of an indictment charging that the de- 
fendant ‘unlawfully and knowingly ” deposited 
in the mail ‘‘an obscene, lewd, and lascivious 
writing, purporting to be a letter * * * 
and which said writing was then and there in- 
closed in a letter envelope,” came before Judge 
Drummond. The indictment was founded on 
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the act of July 12, 1876, and the ground of i 
defense was that the writing named in the in- ! 
dictment was not within the act. 

The court held the indictment. good in an 
elaborate opinion, the force of which is enhanced 
by the statement that it had been submitted to 
Mr. Justice Harlan and that he concurred ‘in 
the conclusion that the writing described in the 
indictment comes within the terms of the statute, 
and that it was non-mailable matter.” 

In United States v. Hanover (17 Fed. Rep., 444) 
the decision of Judge Drummond was followed - 
by Commissioner Harper, of the southern dis- 
trict of Ohio, and by Commissioner Probasco, of 
the same district, in United States v. Britton (17 
Fed. Rep., 731). 

In United States v. Morris, decided January 4, 
1884 (18 Fed. Rep., 900), Judge Deady held that 
depositing in the mail obscene matter contained 
in a sealed envelope was within the statute, 
although he had ruled, previously, in U.S. v. 
Loftis, 8 Sawy., 194 (S. C., 12 Fed. Rep., 671), 
that while “writing” was comprehensive enough 
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to include a “letter”, it was used in the statute in 
the sense of ‘“ publication.” | 

The learned judge said that since his former 
decision he had learned that Judge Sawyer had 
held otherwise in several unreported cases in the 
district of California, and that while Mr. Justice 
Field had not ruled on the point, he had indi- 
cated an inclination to agree with Judge Sawyer. 
He stated also that he had been informed that 
the word “ writing” was added to the law after 
Mr. Justice Blatchford had held that.an obscene 
writing or letter was not included in section 
3893. | | 

The learned judge, after referring to ‘‘ the 
able and convincing opinion” of Judge Drum- 
mond, concurred in by Mr. Justice Harlan, and 
stating that he felt it to be his duty to yield to 
the other view, goes on to say that his confidence 
in his opinion in United States v. Loftis is “very 
much shaken.” 

In United States v. Thomas, decided May 30, 
1886 (27 Fed. Rep., 682), it was held by the 
district court for the southern district of Mis- 
sissippi that an obscene letter sealed is within 
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section 3893, Revised Statutes, as amended by 
the act of July 12, 1876. 

In United States v. Foote (13 Blatch., 418), de- 
cided by Judge Benedict, July 17, 1876, it was 
held that a notice in the form of a letter inclosed 
in a sealed envelope, giving information how an 
article designed for the prevention of conception 
could be obtained, was within section 3893. 

The argument advanced and rejected in that 
case was, that a ‘‘notice,” to be within the stat- 
ute, must be one giving public information. 

In Thomas v. The State (103 Indiana Rep., 420) 
it was held that a conviction for sending by mail 
‘ta lewd and obscene letter” was proper under a 
statute of the State of Indiana making it an of- 
fense to deposit “in any post-office in this State 
* * * any lewd, obscene, indecent, or lasciv- 
ious book, paper, pamphlet, drawing, lithograph,” 
etc., and the court said that the word “paper,” 
in the statute, was sufficient to embrace a letter, 
and adopted much of the reasoning of Judge 
Drummond in United States v. Gaylord (supra). 

Opposed to these cases are United States v. 
Williams, 1880 (3 Fed. Rep., 484), before Com- 
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missioner Allen, E. D. New York; United States 
v. Comerford, 1885 (25 Fed. Rep., 902), before 
the district court W. D.° Texas, Turner, J.; 
United States v. Mathias, 1888 (36 Fed. Rep., 
892), circuit court D. 8. Carolina, Simonton, J. 

These cases proceed on a much narrower view 
of the law than those previously cited. They 
decide that the context, in which the word 
“writing” occurs, requires that it should be 
taken in the sense of “ publication”; that is, a 
writing published, like an ordinary book or pam- 
phlet. 

These cases would be more instructive if they 
gave some definite idea of what a published 
writing is. It is difficult to imagine such a thing 
in these days of the printing-press, and still 
more difficult to conceive what it was that could 
have prompted Congress to amend the law for 
the express purpose of declaring non-mailable 
published writings of an obscene character, for we 
do not believe that such a vehicle for circulating 
obscene matter was ever deposited in the mails 
or anywhere else. 
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To suppose, then, that the attention of Con- 
gress was attracted to so improbable, not to say 
impossible, a use of the mails, seems unreason- 
able, and a very needless departure from the rule 
that the words of a law are to be read in their 
ordinary sense, unless some good reason exists 
for giving them another meaning 

The intention of Congress being, manifestly, to 
prevent the mails from being made instrumental 
for immoral purposes, it can hardly be in further- 
ance of that intention to put this narrow sense on 
the word “writing,” which makes that word mean 
almost nothing at all, so far as purging the mail 
service is concerned. 

This view derives no little support from the 
intimation of Judge Deady in United States v. 
Thomas (supra), that Congress added the word 
“writing” to the law because of the ruling of Mr. 
Justice Blatchford that it was not an offense un- 
der section 3893 to deposit an obscene writing 
or letter in the mails; and, considering the emi- 
nence of the judge who made that ruling, we 
may fairly conclude that it was the cause of the 
amendment. 


_———— 
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The intention of the law being to protect the 
mails from the contamination of obscene matter, 
it becomes the duty of the court, it would seem, 
to carry out that intention by giving the lawall the 
scope of which its language will properly admit. 
In United States v. Hartwell (6 Wall. 395, 6) the 
court supports this view, as follows: 


We are not unmindful that penal laws are to be construed 
strictly. It is said that this rule is almost as old as construc- 
tion itself. But whenever invoked it comes attended with 
qualifications and other rules no less important. It is by 
the light which each contributes that the judgment of the 
court is to be made up. The object in construing penal, as 
well as other statutes, is to ascertain the legislative intent. 
That constitutes the law. Ifthe language be clear it is con- 
clusive. There can be no cofistruction where there is nothing 
to construe. The words must not be narrowed to the excla- 
sion of what the legislature intended to embrace; but that 
intention must be gathered from the words, and they must be 
such as to leave no room for a reasonable doubt upon the sub- 
ject. It must not be defeated by a forced and over-strict con- 
struction. ‘The rule does not exclude the application of com- 
mon sense to the terms made use of in the act in order to avoid 
an absurdity, which the legisiature ought not to be presumed 
to have intended. When the words are general include 
various classes of persons, there is no authority which would 
justify a court in restricting them to one class and excludin 
others, where the purpose of the statute is alike applicable 
to all. The proper course in all cases is to adopt that sense of 
the words which best harmonizes with the context, and pro- 
motes in the fullest manner the policy and objects of the legis- 
lature. The rule of strict construction is not violated by per- 
mitting the words of the statute to have their full meaning, 
or the more extended of two meanings, as the wider popular 
instead of the more narrow technical one; but the words 
should be taken in such a sense, bent neither one way nor the 
other, as will best manifest the legislative intent. 


The principle that the meaning of words is 
controlled by the context where they are found, 
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which is appealed to in support of the restricted 
construction, really seems to have no application 
in this case, for the word “writing” was added 
by amendment for the purpose of increasing the 
efficiency of the statute by extending it to a new 
matter; and it is unreasonable to say that the 
Congress that made the amendment intended 
that “writing” should mean ‘‘publication,” and no 
more, merely because it is placed among words 
that have the latter sense. 

If Congress had used the word “letter” instead 
of ‘‘ writing,” would it have been a valid argu- 
ment to say that “letter” must be taken in the 
sense of ‘ publication” ? 

It is no answer to say that the use of “ letter” 
would have necessarily evinced a different in- 
tent, for the absurdity to which the construction 
leads that ‘‘ writing” means a “ publication” — 
and so means nothing at all—affords as strong 
an argument in favor of our view as could have 
been deduced from the use of the word “letter.” 

But we venture the remark that the argument 
based on the words ‘other publications,” in the 
law, is based on a misconception of the true 
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meaning of those words. We do not think it 
was the purpose of Congress to use the word 
‘‘ publication” in the technical meaning it has 
among dealers in books and literary persons. 
We think it has a larger sense and that it is, as 
used, the equivalent of printed matter of the 
description mentioned. 

To give the word some such sense seems neces- 
sary unless it is legitimate to conclude that Con- 
gress intended that an obscene, lewd, or lascivi- 
ous book, pamphlet, picture paper or print should 
be mailable if privately printed and not offered for 
sale or public distribution. Wedo not see how 
any such deduction can be made froma law passed 
for the sole object of preventing the mails from 
being used for immoral and indecent purposes. 

The intention of the statute being clear, its 
language must be made to yield and adjust itself 
to that intent. 

Moreover, our reasoning as to the meaning of 
“publication” is precisely the same as that em- 
ployed by Judge Drummond in United States v. 
Gaylord (supra) for the purpose of showing that 
the word “‘letter,” as used in a subsequent part of 
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the statute, can not be taken in its ordinary sense 
without plainly defeating the object of the law. 
We give the following extracts from the judge’s 
opinion: 


It is claimed in the argument that the word “‘ writing” can 
not mean letter, because the latter word is used in the same 
section in which is declared non-mailable “every letter upon ‘ 
the envelope of which, or postal-card upon which, indecent, 
lewd, obscene, or lascivious delineations, epithets, terms, or 
language may be written or printed.” Now, if in construing 
this part of the statute we are limited to the technical mean- 
ing of the word “ letter,” then, if a person should inclose in 
an envelope addressed to another a harmless picture, or even 
the “sermon on the mount,” or should inclose nothing in the 
envelope, and cover it with obscene pictures or language, and 
deposit it in the post-office to be transported in the mail, he 
would not be guilty of a violation of this clause of the statute, 
because it would not be a letter inclosed in an envelope; and 
yet it would be difficult to state why that is not within the 
meaning and intent of the law, and so would subject the per- 
son to the penalty thereby imposed. 

Suppose a letter is written, and it is not inclosed in any en- 
velope, but is folded up and addressed on the very paper upon 
which the letter is written, as was generally the case many 
years ago, when postage on a single letter was 25 cents; now, 
in the case supposed, there is no envelope, such as that liter- 
ally described in the statute, but if the writer or any one else 
should cover the outside of that letter, thus written and folded, 
with obscene pictures or languages, and deposit it in the post- 
office to be carried in the mail, would any one pretend that 
was not a violation of the statute, simply because it was not a 
letter inclosed literally within an envelope? Would not the 
letter itself constitute an envelope ? 
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It is true that a criminal or penal statute should receive a 
strict construction ; but it must be a reasonable construction, 
in reaching which must be considered the object the legislature 
had in view in the words used. Here it is manifest that Congress 
intended to purge the mails, to prevent anything of the char- 
acter described from being deposited in a post-oftice.for mailing 
or delivery, or to be carried in the mails, and it would seem 
immaterial whether the thing prohibited is inside or outside 
of an envelope, and it would therefore appear to be unreason- 
able to hold that Congress intended not to allow a decent 
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writing to be put in an obscene envelope, but at the same time 
to permit an obscene writing to be put in a decent envelope. 
Each would clearly appear to be within the meaning of 
Congress, and the very thing which the statute intended to 
prevent. 


It is asked how can the prohibitions of the 
statute apply to sealed writings, so as to be 
effective? But it certainly is not a valid argu- 
ment to say that because a sealed letter can not 
be violated the prohibition of the law does not 
extend to it. It may not be rejected from the 
mail, like an undisguised obscene picture, but 
when the person to whom it is addressed makes 
known its contents the penalty of the law may 
be enforced against the sender without any in- 
vasion of private rights. es 

If the construction is adopted that obscene 
matter must be openly such to be non-mailable, 
the result will be that al] obscene matter will be 
sealed and the statute will become a dead letter. 

The argument that, as the offense of taking 
from the mails is confined to a taking for the 
purpose of circulating or aiding in the circulation 
or disposition of non-mailable matter, it must be 
inferred that the statute intended that the obscene 
non-mailable matter deposited in the mails for 
19838 
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delivery should be of the same character has been 
exploded by Mr. Justice Gray in this very case (27 
Fed. Rep., 808, United States v. Chase) where he 
said that the offense of depositing obscene matter 
in the mails was one thing and that of taking such 
matter from the mails another thing, and that the 
inference drawn from the language used in con- 
nection with the latter offense was not applicable 
to the former. 

The failure to notice this fundamental distinc- 
tion between the offenses of depositing ob- 
scene matter in and taking such matter from the 
mails misled the court in United States v. Mathias, 
(36 Fed. Rep., 896). 

If, however, a “writing,” to come within the 
statute, must have been published, is it not a suffi- 
cient publication that it was received by the per- 
son to whom it was directed? As Blackstone 
says, speaking of the publication necessary to 
make the offense of libel, ‘The communication 
of a libel to any one person is a publication in the 
eye of the law.” (4 Comm., 150 c.) 

It is submitted that this question should be an- 
swered in the affirmative. 


19 
THE SECOND QUESTION. 


“ Does this indictment allege that the defend- 
ant deposited or caused to- be deposited for 
mailing or delivery anything declared to be 
non-mailable matter by that act [i. e., of July 12, 
1876, ch. 168,] or by any law of the United 
States?” | 

The indictment charges the defendant with 
“unlawfully and knowingly” depositing for mail- 
ing and delivery ‘a certain obscene, lewd, and 
lascivious letter,” addressed ‘‘Watchweer Print, 
Providence, R. 1.” 

The statute declares any obscene “writing.” 
non-mailable. 

The indictment does not use the word “ writ- 
ing,” but “letter.” 

It is enough, however, if the language em- 
ployed is the equivalent of that used-in the statute. 
It was.so ruled by Mr. Justice Story in United 
States v. Batchelder (2 Gall., 15, 18) and is estab- 
lished law (Wh. Cr., Pl. & Pr., § 236, 9th edition, 
and cases cited; 1 Bish. Cr. Pro., § 611, cited 
with approval in United States v. Simmons, 96 U. 
S. 362; State v. Gove, 34 N. H., 570). 
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In Caldwell v. The State (2 Tex. App. 55) it 
was held, under a statute making it an offense 
under certain circumstances to herd any “ drove 
of horses or cattle,” ete, that an indictment de- 
scribing the stock as ‘fifty head of cattle,” in- 
stead of calling them a drove of cattle, was good. 

In this case the offense is described substan- 
tially in the language of the statute, because, as 
Judge Drummond says in United States v. Gay- 
lord (supra): 

A letter is certainly a writing. If addressed by one person to 
another, while we may call it a letter, it is also a writing, 
whether the characters are made with a pen or by type, or in 
any other similar manner. 


It is submitted that this question should be 


answered in the affirmative: 
THIRD QUESTION. 


“Does this indictment charge the defendant 
with any offense?” 

The indictment, like that in United States v. 
Gaylord, charges that the defendant ‘unlawfully 
and knowingly” deposited, ete. 

The indictment does not set out the obscene 
letter, which, however, was not required, for the 


records of a court of justice are not to be made 
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vehicles for spreading obscenity before the public. 
The accused can get full knowledge of the charge 
against him by an order for a bill of particulars 
and for a production of the obscene document 
itself. (United States v. Foote, 13 Blatch., 419; 
United States v. Bennett, 16 Blatch., 339; Wh. 
Cr. Pl. & Pr., § 177, 9th ed.) 

It may be further remarked that the obscene 
letter is sufficiently individuated by the aver- 
ment of the address that was inscribed upon it. 

The court below sustained the objections to the 
indictment that the letter was imperfectly de- 
scribed and that the allegation that the defendant 
knowingly deposited the obscene letter, meant 
that he only knowingly deposited the letter and 
not that he knew its character. 

These objections were held, however, not to 
be available under section 1025, Revised Stat- 
utes, on a motion in arrest of judgment after a 
plea of guilty. 

It is supposed, therefore, that these objections 
are not embraced by the questions certified. 

If, however, the two questions passed upon by 
the eminent circuit justice and his associate are 
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open here under the third question certified, it 
may be proper to say as to the point, that the 
scienter is not properly averred, because the word 
“knowingly,” in the indictment, must be referred 
to the act of depositing the obscene letter, thag 
an indictment precisely similar, in this respect, 
was sustained, upon great consideration, by 
Blatchford, Benedict, and Choate, JJ., in May, 
1879, in United States v. Bennett (16 Blatch., 338). 

In view of this ruling, I may, perhaps, say 
that the cases on the authority of which the 
point was decided below may be considered as 
unduly rigorous. The words “unlawfully and 
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knowingly,” when taken in connection with the 
word ‘ deposit,” would seem to charge, neces- 
sarily, that the defendant deposited the obscene 
letter in the mails with knowledge of its con- 
tents, for in no other way could it have been an 
offense to deposit it. 

May it not then be said that the law has been 
laid down with too much rigor in-the cases on 
the authority of which the court of below sus- 


tained the objection ? 
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As to the other objection, that the letter is 
imperfectly described in the indictment. 

Of course it is no longer an open question 
that the records of courts are not to be made the 


vehicles for perpetuating and publishing ob- 
senity. (Whart. Cr. Pl. & Pr. § 177; United 
States v. Bennett ubi supra; U. S. v. Foote, 13 
Blatch. ubi supra But see, contra, the recent 
case, State v. Hayward, 83 Mo., 299). 

It is said, however, that some idea can be 
given of the purport of the obscenity complained 
of without offending decency, as in United States 
v. Bennett, supra, where the title of the obscene 
book was given in the indictment. 

In this case may it not be properly said as 
above remarked, that the letter is sufficiently in- 
dividuated by the averment of the address‘ that 
was inscribed on it, to-wit, Watchweer Print, 
Providence, R. I. Would the record be, prac- 
tically, more specific if the indictment contained 
some general reference to the matter of the letter? 
In neither case could the record be sufficient 
to support a plea of former conviction or acqittal 
without extraneous aid. As to the rights of the 
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accused on his trial, he can call for the obscene 
document itself and, therefore, can not possibly 
be prejudiced by the generality of the indictment. 

It is respectfully submitted that this question 
should be answered in the affirmative. 


Wm. A. Maury, 


Assistant Attorney-General. 


APPENDIX. 
ACT OF CONGRESS OF SEPTEMBER 26, 1888, 25 STAT., 496. 


SEc. 2. That section thirty-eight hundred and ninety- 
three of the Revised Statutes, as amended by the act 
of July twelfth, eighteen hundred and seventy-six, is 
hereby so amended as to read as follows: 

““SEc. 3893. Every obscene, lewd, or lascivious book, 
pamphlet, picture, paper, letter, writing, print, or other 
publication of an indecent character, and every article 
or thing designed or intended for the prevention of 
conception or procuring of abortion, and every article 
or thing intended or adapted for any indecent or im- 
moral use, and every written or printed card, letter, cir- 
cular, book. pamphlet, advertisement, or notice of any 
kind giving information, directly or indirectly, where or 
how, or of whom, or by what means any of the herein- 
before mentioned matters, articles, or things may be 
obtained or made, whether sealed as first-class matter 
or not, are hereby declared to be non-mailable matter, 
and shall not be conveyed in the mails nor delivered 
from any post-office nor by any letter-carrier; and any 
person who shall knowingly deposit, or cause to be de- 
posited, for mailing or delivery, anything declared by 
this section to be non-mailable matter, and any person 
who shall knowingly take the same, or cause the same 
to be taken, from the mails for the purpose of circu- 
lating or disposing of, or of aiding in the circulation or 
disposition of the same, shall, for each and every offense, 


be fined upon conviction thereof not more than five 
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thousand dollars, or imprisonment at hard labor not 
more than five years, or both, at the discretion of the 
court. And all offenses committed under the section of 
which this is amendatory, prior to the approval of this 
act, may be prosecuted and punished under the same in 
the same manner and with the same effect as if this act 
had not been passed: Provided, That nothing in this 
act shall authorize any person to open any letter or 
sealed matter of the first-class not addressed to him- 
self.” 


Supreme Court of the Wnited States. 


No. 241. Ocrosper Term, 1889. 


UNITED STATES v. LESLIE G. CHASE. 


On A CERTIFICATE OF DIVISION IN OPINION BETWEEN THE 
JUDGES OF THE Crrcurir Court or THE UNITED STATES 
FOR THE District OF MASSACHUSETTS. 


BRIEF FOR DEFENDANT. 


I. 


The questions presented in the certificate of division in this 
case are insuflicient to invoke the jurisdiction of this Court, for 
the following reasons : — 

First. Said questions do not present distinct points of law. 

Second. It appears on the face of said certificate that the 
division of opinion was not upon a question of law within the 
meaning of Sect. 651 of the Revised Statutes, but was in ef- 
fect whether under all the circumstances of the case judgment 
could be entered on the record. 

Third. By said certificate the whole case is sent up, con- 
trary to the rules repeatedly laid down by this Court in former 
cases. 

United States v. Hall, 131 U.S., 50. 
United States v. Perrin, dem, 55. 
Jewell v. Knight, 125 U.S., 426, and cases cited. 


In the case of United States v. Northway, 120 U.S., 327, 
the Court says: “The question whether either of said counts 


charges said defendant with an offence under the laws of the 
United States, which is the first one certified, we decline to 
answer, for the reason that it is too vague and general within the 
act of Congress authorizing certificates of this character and 
the repeated decisions of this Court.” 

To this objection the second and third questions of the cer- 
tificate in the present case are clearly open, and this Court, fol- 
lowing recent precedents, may on this ground decline to consider 
them. 

The first question, while presenting a question of law, is ob- 
jectionable for the third reason above stated; namely, that it 
refers the whole case to this Court for decision, thereby invok- 
ing the exercise of original rather thau appellate jurisdiction. 

In White v. Turk, 12 Pet., 238, there were presented 
definite questions of law; but the Court say in the opinion: 
“Had the Court agreed in opinion and rendered a judgment 
on the points submitted, it would have been conclusive of the 
whole matter in controversy between the parties. This cer- 
tificate, therefore, brings the whole cause before this Court; 
and if we were to decide the questions presented, it would 
in effect be the exercise of original rather than appellate 
jurisdiction.” 

This Court is always and only an appellate Court except in 
the limited class of cases where the Court has original jurisdic- 
tion. 

United States 7. Perrin, 131 U.S., 55-58. 
United States v. Bailey, 9 Peters, 267. 


It is for the Legislature to define a cr'me and ordain its pun- 
ishment, and it is not the duty of this Court to determine what 
facts constitute the crime, and whether in the particular case 
the punishment should be inflicted. If such questions can be 
sent here for decision because new or difficult in the particular 
instance, then this Court must become as to new and difficult 
questions practically a nis? prius trial Court. 

It is no answer to this objection to say that no other method 
is provided for bringing here for construction the enactments of 
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Congress in regard to crimes and misdemeanors, as to which 
there may be conflicting decisions in different circuits. If 
defect in the judicial system exists it must be remedied in 
the proper way, and will not be cured by the assuming of jur- 
isdiction not conferred by law. 


II. 


The questions in the present case should not be answered, 
because it appears upon the record that there is a fatal defect 
in the indictment on which, as we contend, no judgment can be 
entered. 

United States v. Buzzo, 18 Wall., 125. 
United States v. Britton, 108 U.S., 207. 


The indictment is fatally defective because it does not allege 
that the defendant knew the contents of said letter at the 
time of the alleged deposit thereof in the mails of the said 
United States. | 

There can be no doubt that an essential ingredient of the 
offence, under the act of Congress upon which this indictment 
is founded, is the guilty knowledge or evil intent of a party 
in depositing in the mails that which he knows to be non-mail- 
able matter. This is necessarily implied by the language of 
the statute, which imposes a penalty upon any person who 
shall knowingly deposit for mailing anything declared to be 
non-miailable matter. 

Such being the nature of the offence charged upon the de- 
fendant, he has a right to insist that it should have been for- 
mally and substantially described; that is, set out in the in- 
dictment with technical precision and accuracy, according to 
the rules of the common law. 

Commonwealth v. Boynton, 12 Cush. (Mass.), 499, 
500, and cases cited. 


Commonwealth v. Boynton was an indictment upon Rev. 
Stat. of Mass., c. 131, Sect. 1, for selling diseased, corrupted, 
and unwholesome provisions. 
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The language of that statute is as follows: — 

* Whoever knowingly sells any kind of diseased, corrupted, 
or unwholesome provisions, whether for meat or drink, without 
making the same fully known to the buyer, shall be punished 
by imprisonment in the jail not exceeding six months, or by 
fine not exceeding $200.” 

The language of the indictment was as follows, viz.: “ did 
knowingly sell unto one Jeremiah Barker, a certain piece of 
diseased, corrupted, and unwholesome provision, to wit: one 
hind-leg of veal, the said Boynton not then and there making 
fully known to said Barker that the same was diseased, cor- 
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rupted, and unwholesome,” ete. 

After conviction the defendant moved in arrest of judgment 
for insufficiency of the indictment, which motion being over- 
ruled he appealed to the Supreme Judicial Court. Mr. Justice 
Bigelow, in delivering the opinion of the Court, the decision 
being “Judgment Arrested,” said: “It is a familiar rule of 
criminal pleading, that wherever the intention of a party 1s 
necessary to constitute an offence, such intent must be alleged 
in every material part of the description where it so constitutes 
it.” (Cites 1 Chit. Cr. Law, 252, 233; Rex v. Rushworth, 1 
Stark R., 396; and S.C. Russ & Ry., 317; Commonwealth 
v. Slack, 19 Pick., 304, 309.) 

“In the present indictment, the only distinct averment of 
knowledge on the part of the defendant is, that he ‘knowingly 
sold’ corrupt and unwholesome meat. 

"There is no averment that he knew the meat to be in a 
diseased and unhealthy state, or unfit for food at the time of 
the sale. The word ‘ knowingly’ does not apply to and qualify 
every act charged essential to.constitute the offence under the 
statute ; strictly speaking, and construing the language of the 
indictment according to the technical rules of pleading, it 
qualifies and gives significance only to the word sell; so that 
in substance and legal effect, the averment is only that the act 
of sale was done by the defendant knowingly. But there is 
no allegation of any knowledge by him, at the time the sale 
was made, of the condition of the meat. The whole allegation 


might, therefore, be true, and yet the defendant might be 
innocent of any offence. The averment of knowledge does not 
extend to each part of the description of the offence in which it 
is an essential element. The indictment is therefore fatally 
defective, because it does not describe, in apt and technical 
terms, any criminal act for which the defendant can be held 
responsible, or upon which any valid judgment can be 
rendered.” 

The case at bar is similar to Commonwealth v. Boynton in 
all essential features. 

Here the language of the statute is, “ Any person who shall 
knowingly deposit,” etc., and the indictment contains no 
allegation of knowledge except that the defendant “did know- 
ingly deposit.” | 

How is this case to be distinguished from Commonwealth v. 
Boynton ? 

It must be admitted that knowledge is the gist of the offence 
charged in the case at bar. It could not be reasonably con- 
tended that one who deposits a parcel in the mail, being 
ignorant of its contents, would be liable under this statute if 
it were non-mailable matter. Knowledge, then, being the gist 
of the offence, does the indictment contain sufficient allegations 
that the defendant knew the contents of the letter when, as 
alleged, he deposited it? 

The indictment, so far as it goes, follows the words of the 
statute; but that is not always sufficient. 

“If every allegation may be taken to be true, and yet the 
defendant be guilty of no offence, then the indictment is insuf- 
ficient, although in the very words of the statute.” 
Commonwealth v. Hains, 13 Allen, 539. 
Commonwealth v. Collins, 2 Cush., 558. 


No distinction is made by the common law as respects the 
degree of particularity and precision essential to the description 
of an offence between statutory and common-law offences. 

All indictments must specify with technical precision and ac- 
curacy, according to the rules of the common law, the particular 


facts and circumstances which render the defendant guilty of 
the offence charged. 


United States ». Carll, 105 U.S., 611, and cases 
cited. 


In United States v. Carll, the indictment on Sect. 5431, 
Rev. Stat., alleged in the words of the statute that the defend- 
ant, feloniously and with intent to defraud, did pass, utter, and 
publish a falsely made, forged, counterfeit, and altered obliga- 
tion of the United States ; and said indictment was held insuffi- 
cient after verdict because it did not further allege that the 
defendant knew it to be false, forged, counterfeited, and 
altered. 

In the opinion of the Court the law is stated as follows: “In 
an indictment upon a statute it is not sufficient to set forth the 
offence in the words of the statute, unless those words of them- 
selves fully, directly, and expressly, withont any uncertainty 
or ambiguity, set forth all the elements necessary to constitute 
the offence intended to be punished.” 

In Commonwealth v. Reily, 9 Gray, 2, the Court say : “ It is 
not sufficient to set out the charge with the words of the 
statute. It is well settled that such description is insufficient, 
if it fails in the necessary certainty and precision required by 
the rules of pleading.” 

See also on same point United States v. Corbin, 11 Fed. 
Rep., 238. 

United States v. Reed, 1 Lowell, 252. 
Commonwealth v. Dean, 110 Mass., 64. 
Commonwealth v. Bean, 11 Cush., 414. 
Commonwealth v. Lindsay, 11 Cush., 415. 


This point was overruled by the Court below on the ground 
to matter of form only, and, therefore, under Sect. 1025 of 
the Revised Statutes, could afford no ground for a motion in 
arrest of judgment ; but it is respectfully submitted that this is 
not a defect or imperfection in matter of form on/y. 
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As Judge Lowell said in United States v. Conant (Vol. 9 of 
the Reporter, 36), “ That ‘ on/y’ is important.” 

Anything which constitutes part of the description of the 
crime is not “ matter of form.” 

When Congress makes knowledge the gist of the crime the 
Court can hardly say it is * matter “of form only.” 


Il. 


If the Court deem it proper in the present case to construe 
the statute and answer the questions presented, or either of 
them, it is respectfully submitted that such questions should be 
answered in the negative. 

"A letter” is not within the inhibition of the Act of Congress 
of July 12, 1876, Sect. 1, unless there is written or printed 
upon the envelope thereof “ indecent, lewd, obscene, or lasciv- 
ious delineations, epithets, terms, or language.” 

The adjudicated cases on this point are divided; those sus- 
taining indictments in cases similar to the one at bar being, 
U.S. v. Gaylord, 17 Fed. Rep., a U.S. v. Hanover, Jd., 
444; U.S. v. Britton, /d., 731; U.S. v. Morris, 18 Fed. Rep., 
#00; and U.S. v. Thomas, 27 Fed. or 682. 

Those against indictments in similar cases are, U.S. v. Wil- 
liams, 3 Fed. Rep., 484; U.S. v. Loftis, 12 Fed. Rep., 671; 
U.S. v. Comerford, 25 Fed. Rep., 902; U.S. v. Mathias, 36 
Fed. Rep., 892; and U.S. v. Huggett, 40 Fed. Rep., 636; 
U.D. Ohio, July 1, 1889. 

The general rules for construction of penal statutes were - 
clearly stated in the case of U.S. v. Wiltberger, 5 Wheat., 76- 
95. We quote from the opinion by Marshall, C.J.: “The rule 
that penal laws are to be construed strictly is perhaps not much 
less old than construction itself. It is founded on the tender- 
ness of the law for the rights of individuals, and on the plain 
principle that the power of punishment is vested in the legisla- 
tive not in the judicial department. It is the Legislature, nut 
tlie Court, which is to define a crime, and ordain its punishment. 
"It is said that, notwithstanding this rule, the intention of the 
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law-maker must govern in the construction of penal as well as 
other statutes. This is true. But this is not a new and inde- 
pendent rule which subverts the old. It is a modification of 
the ancient maxim, and amounts to this, —that though penal 
laws are to be construed strictly, they are not to be construed so 
strictly as to defeat the obvious intention of the Legislature.” 
Where an act contains such an ambiguity as to leave reason- 
able doubt of its meaning, it is the duty of the Court not to 
inflict the penalty. The Enterprise, 1 Paine, 32. 
Where it admits of two constructions, that which operates in 
favor of life or liberty is to be preferred. 
sommonwealth v. Martin, 17 Mass. 559. 
Commonwealth v. Keniston, 5 Pick. (Mass.), 420. 


Where there is in the same statute a particular enactment and 
also a general one, which in its most comprehensive sense 
would include what is embraced in the former, the particular 
enactment must be operative, and the general enactment must 
be taken to affect only such cases within its general lan- 
guage as are not within the provisions of the particular enact- 
ment. Pretty v. Lolly, 26 Beavan, 610, per Romilly, M. R. 

The special mention of deffer indicates that it was not in- 
tended to be covered by the general provisions which might 
otherwise include it. 

That private messages of a personal nature enclosed in en- 
velopes are not within the mischief to be remedied by the act 
appears from the course of legislation as to non-muailable 
matter. 

The Act of March 3, 1865, Sect. 16, provides that “No 
obscene book, pamphlet, picture, print, or other publication of 
a vulgar and indecent character” should be admitted into the 
mails, and punished their deposit therein. 

The Act of June 8, 1872, Sect. 148, added to the prohibited 
matter, “any letter upon the envelope of which, or postal card 
upon which, scurrilous epithets may have been written or 
printed.” 
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The Act of March 3, 1873, is entitled, “An act for the sup- 
pression of trade in, and circulation of, obscene literature and 
articles of immoral use.” 

Sect. 1 of this act imposes a penalty upon any one who, in 
any place within the exclusive jurisdiction of the United States, 
“shall sell, give away, exhibit, or otherwise publish, or have in 
possession for such purpose, any obscene book, pamphlet, 
paper, writing, etc., or shall advertise the same for sale.” 

Sect. 2 provides that no obscene book, pamphlet, picture, 
paper, print, or other publication,” etc., shall be mailable. 

Sect. 3 forbids the importation of the articles and things 
previously mentioned; Sect. 4 punishes government offi- 
cers who abet the violation of the act; and Sect. 5 authorizes 
a search for and seizure of the things named by United States 
marshals, that they may be condemned. 

The word “ writing” appears only in Sect. 1 of this act, as 
also do “drawing,” “ representation,” “ circular; ” but it was 
doubtless the intent of Congress to declare that the mails 
should not be used for the accomplishment of the purposes 
prohibited in Sect. 1, and the words omitted were clearly 
intended to be covered by the general designations used in 
Sect. 2. 

The Act of July 12, 1876, inserted the word “ writing” in 
the category of non-mailable books and other publications, and 
in regard to letters and postal cards substituted the following: 
“and every letter upon the envelope of which, or postal card 
upon which, indecent, obscene, lewd, or lascivious epithets, 
terms, or language may be written or printed.” 

The word “ writing” was inserted, not to enlarge the scope of 
the Act of 1873, but because in incorporating that act into the 
Rev. Sts. of 1873, its several sections had been separated and 
classified, and as they could not readily be viewed together as 
explaining each other, sv much of Sect. 1 was repeated in 
each separate section as was deemed necessary to make the 
meaning of the law clear. 

This insertion and repetition of the word “ writing,” therefore, 
did not render non-mailable any writing not made so by the Act 
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of 1873, or not belonging to the classes of publications the sale 
and circulation of which that act sought to repress. 

The fact that Congress inserted the word “writing” in the 
Act of July 12, 1876, in the same clause with book, pamphlet, 
picture, paper, print, and closed the enumeration with the gen- 
eral phrase, “or other publication,” would seem to be conclusive 
proof that the act was directed against the circulation by mail 
of such writing only as were publications. 

It is not disputed that a writing may be published, but it is 
clear that every writing is not a publication; and the proposi- 
tion that mailing a private personal message in a sealed envelope 
addressed to a friend or correspondent is a publication of suck 
message in the ordinary sense would seem too absurd to admit 
of vsrgument if there were not reported cases in which it is 
seriously discussed. 

The Act of March 3, 1879 (¢c. 180, Sect. 21) provides that 
all matter declared non-mailable by Sect. 3893, Rev. Sts., as 
amended, which shall reach the office of delivery, “shall be 
held by the postmaster at the said office subject to the order 
of the Postmaster-General.” 

Sect. 1785, Rev. Sts., provided that whoever, being “an 
officer, agent, or employee of the government of the United 
States. shall knowingly aid or abet any person engaged in any 
violation of any of the provisions of law prohibiting importing 
or advertising, dealing in, or exhibiting, or sending or receiv- 
ing by mail indecent publications, .  . . shall be deemed 


ee 


guilty,” ete. 

The language of these laws (Act of March 3, 1879, and Rev. 
Sts. 1875), read in connection with the general system of pos- 
tul legislation, shows that the statutes prohibiting sending or 


receiving by mail written or printed matter relate to publica- 


tions in the usual sense. 

The purpose of this class of legislation was to refuse the 
facilities of the postal establishment for the distribution of 
matter deemed injurious to the public morals “consistently with 
rights reserved to the people of far greater importance than 
the transportation of the mail.” 


Ex parte Jackson, 96 U.S., 727. 
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Free speech, and particularly free speech in private inter- 
course, and the aversion to interference with it, explain the re- 
luctance of Congress to place letters on the list of non-maijlable 
matter. The conclusive fact against including the word is 
that from the beginning of the legislation to the recent act (in 
1888) letters have never been mentioned as such in the list of 
prohibited mail matter, nor referred to in the statutes relating 
to this subject, except in a phrase which by fair implication 
shows that they were designedly left out of that list when Con- 
gress says that there shall be included“ every letter upon the 
envelope of which” the obscene language, etc., appears. 

Can it be possible that Congress, wishing to include “ letters ” 
in any particular and accurate enumeration, should adopt an 
ambiguous term to express the idea ? 

If letters were intended to be included, why was the specific 
word omitted from the enumeration ? 

In otber statutes relating to the mails the word “ letters ” is 
often used, and always when referring to the particular class of 
matter usually designated thereby ; then why in this statute 
defining a crime omit the technical word and .Jeave to inference 
and construction that which could most readily and accurately 
he designated by a well-known term in general use? The only 
reasonable explanation is the obvious one, — absence of legisla- 
tive intent to include that specific class of writings. 

The fact that the word ™ letters” was included by Act of Con- 
gress of Sept. 26, 1888, amending the act on which the indict- 
ment in the present case was founded, in the enumeration of 
prohibited matter strengthens the argument against forcing 
by construction into the Act of July 12, 1876, what Congress 
had not, up to the enactment of the more recent statute, included 
in its enumeration. 

The power of Congress to regulate the entire postal system 
and designate what shall be carried in the mails cannot be 
doubted. It may he admitted that Congress may prescribe 
what letters may be carried, and that a particular class of letters 
may be excluded ; but the exercise of such a peculiar and ex- 
traordinary interference with freedom of communication in pri- 


vate correspondence is not to be inferred from the language 
used in the Act of July 12, 1876, on which this indictment 


is based. 
The defendant, therefore, respectfully submits that if answers 
are given to the questions certified in this case, such answers 


should be in the negative. 
WARREN O. KYLE, 
Attorney for Defendant. 
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IN THE 


OCTOBER TERM, 1869. 


No. wi Original. 


EX PARTE: IN THE MATTER OF ED. MILIS, 
PETITIONER. 


Petition for a W: it of Habeas Corpus. 


JUDD & DETWEILER, PRINTERS. 


IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1889. 


Vo. —. Original. 


I ne 


EX PARTE: IN THE MATTER OF ED. MILLS, 
PETITIONER. 


Petition for a Writ of Habeas Corpus. 


To the Hon. Mervitie W. Fucver, 
Chief Justice of the Supreme Court of the United States : 


Your petitioner, Ed. Mills, says that he was indicted on 
the 16th day of July, 1889, in the United States district court 
for the western district of Arkansas, for the crime of carry- 
ing on the business of a retail liquor dealer in the Indian 
country without having paid the special tax required by 
law. 

Said offense is alleged in said indictment to have been 
committed on the 7th day of July, 1889; that on the said 
16th day of July, 1889, your petitioner was also indicted in 
said district court for the crime of introducing liquor into 
the Indian country, which is also alleged to have been done 
on the 7th day of July, 1889; that afterwards, to wit, on the 
said 16th day of July, he was sentenced by the said district - 
court for the said crime of retailing liquor in the Indian 
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country to the penitentiary at Columbus, Ohio, for the term 
of one year, and to pay a fine of one hundred dollars. 

That on the same day last named he was sentenced by 
the said district court to the said penitentiary for the term of 
six months, and to pay a fine of fifty dollars. 

Your petitioner attaches hereto true and perfect copies of 
said indictments and sentences, with the indorsements 
thereon, and refers to and makes the same a part of this pe- 
tition. 

That in pursuance of said sentences and in virtue thereof 
he was incarcerated in said penitentiary, where he still re- 
mains. 

Your petitioner further states that he was not sentenced 
to hard labor, as under the law he could not have been, for 
the offenses named, and that the said offenses, as he believes, 
were committed in the sole and exclusive jurisdiction of the 
United States court for the Indian Territory. 

Your petitioner further states that the said district court 
had no jurisdiction of the said crimes at the time he was 
indicted and sentenced; that he is now confined in the said 
penitentiary and is held under said sentences contrary to 
the laws and Constitution of the United States and in viola- 
tion of his personal liberty. 

Wherefore your petitioner prays that, in consideration of 
the premises, he be granted a writ of habeas corpus, that he 
may be dealt with according to law, and that upon final 
hearing he may be discharged from custody. 

And as in duty bound he will ever pray. 


Unirep STATES OF AMERICA, 
Western District of Arkansas : 
The affiant, Ann Mills, says that she is over twenty-one 


years old; is a resident of the city of Fort Smith, Ark.; that 
‘ she is the lawful wife of Ed. Mills, the above-named pe- 


es 
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titioner ; that she believes the statements contained in the 


foregoing petition are true. 
her 


Ann x MILIs. 
mark. 


Sworn to and subscribed before me the 26th day of Au- 
gust, 1889. 
[SEAL. ] STEPHEN WHEELER, 
Clerk U. 8. Circuit Court, W. D. A. 


In the Supreme Court of the United States. 
Ex Parte Ev. Mitts. 


May it Please the Court: 


The prisoner was indicted for selling and introducing 
whisky in the Indian country in July, 1889. The act of 
Congress of March the first, establishing a United States court 
in the Indian country, conferred exclusive jurisdiction upon 
that court in all cases not punishable by imprisonment at 
hard labor. (See fifth section of said act as to the jurisdic- 
tion of this court for the Indian Territory.) In the United 
States court at Paris, Texas, the United States court at 
Wichita, Kansas, and the Federal court at Fort Smith, 
Arkansas, there scems to be much difference of opinion, some 
holding that such cases as the one herein involved are cog- 
nizable at or in the Muscogee court; others that they are 
cognizable in the United States court at Fort Smith. 

That the courts named may be relieved of the embarrass- 
ments suggested, it is important that the question be settled 
at once, as your honors will readily see. The decisions are 
somewhat numerous in favor of the proposition that 
although a prisoner may have been sentenced simply to im- 
prisonment without hard labor, yet that the prison-keeper 
afterwards has the right to establish rules whereby hard 
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labor may be imposed ; but while this may be so I take it 
to be a correct proposition of the law as to the settlement of 
the question of jurisdiction between two or more different 
courts that the law as to the right of the court in pronounc- 
ing sentences should at once determine the jurisdiction. 
If, therefore, the court at Fort Smith had no right under the 
law to impose hard labor by the sentence itself, then cer- 
tainly the court at Muscogee, which has jurisdiction ex- 
clusive in all cases where hard labor is not imposed by law, 
is the one wherein such cases as the one at bar are 
cognizable. I take it for granted that the courts in deter- 
mining the question of jurisdiction could not, in advance 
of the establishment of prison rules, anticipate what the 
prison-keeper was going to do in the adoption of rules, 
and in that way determine the law of jurisdiction. The 
law must determine the jurisdiction and not the proba- 
bility or the possibility of the future establishment of any 
given prison rule by the prison-keeper. The sentence itself, 
which is nothing more nor less than the result of law, must 
determine the question. If, therefore, the court at Fort 
Smith had no right under the law to impose hard labor by 
its sentence against the prisoner herein, then this must de- 
termine the jurisdiction of the Fort Smith court. If this 
proposition is not true, then the court at Muscogee has no 
jurisdiction whatever of any criminal case, because, upon 
the assumption of the Fort Smith court, the prison-keeper 
at Muscogee, who, having the right to impose hard labor 
and actually does impose it, would oust the Muscogee court 
of its entire criminal jurisdiction. The prison-keeper, 
though an officer of the law, does not belong to the legisla- 
lative branch of this Government, and thereforé his prison 
rules are not the law of this country; hence, I take it that 
the law which governs the question is absolutely contained 
in the fifth section of the Indian Territory court bill above 
referred to. The criminal jurisdiction of the court at Mus- 
kogee by the bill which created it extends all over the In- 
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dian country. The indictment herein charges the prisoner 
with having committed the crimes therein mentioned long 
subsequent to the passage of the said court bill. Section 
2139 of the Revised Statutes of the United States deter- 
mines just what the sentence of the law shall be in such 
cases as are described in the indictments herein. Under this 
section of the law no hard labor can be imposed by any 
court. 

The indictment for retailing liquor is drawn under the 
general revenue law of the United States, and while the 
general revenue law extends over the Indian country, yet it 
certainly does not in such cases as this, because the in- 
dictment charges, that the selling was without a license. 
He, the prisoner, is charged with not doing that which the 
law says no man can under the law do, because no man can 
obtain a license to sell whisky in the Indian Territory. 
The section of the United States statute last above quoted 
forbids the introduction of spirituous liquors into that 
country under any pretense whatever. The indictment 
would not be sufficient unless it negatived the idea of the 
prisoner’s having obtained a license. 

The Attorney General, I suppose, would have the right to 
direct that prisoners sentenced by the United States court at 
Muskogee should be sent to a penitentiary, just as he 
has done with reference to the prisoners sentenced by 
the United States court at Fort Smith. Then, if the latter 
court can sentence prisoners in cases mentioned in this in- 
dictment, the United States court at Muscogee could do the 
same thing; hence, to determine which of these courts 
has the right to try such cases, we must look to the law 
which forbids either to impose hard labor by their sen- 
tences. 

I believe, therefore, the prisoner is illegally held, and 
should be discharged from further custody. 

Respectfully submitted. 
THos. MARcum, 
Attorney for the Prisoner. 


UnitTEpD STATES 
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or AMERICA, \ 
Western District of Arkansas. } 


In the District Court. May Terw, A. D. 1889. 


UNITED STATES 
VETSUS 
or Dealer. 


Ep. MILLS, Retail Liqu 


of the United States of America, duly 
sworn, and charged to inquire in and 
tern district of Arkansas aforesaid, 


The grand jurors 
selected, empaneled, 
for the body of the wes 


upon their oath present— 
That Ed. Mills, on the 7th day of July, A. [D. 1889, at the 


Creek Nation, in the Indian country, within the western 
strict of Arkansas aforesaid, did unlawfully engage in and 
usiness of a retail liquor dealer without hav- 
al tax required and provided by law, 
in such case made and 
d dignity of the United 


di 
carry on the b 
ing first paid the speci 
contrary to the form of the statute 
provided and against the peace an 


States of America. 
) wa. H. H. CLAYTON, 
t Attorney, Western District of Arkansas. 


U. S. Distrie 
United States versus Ed. 


( Endorsed :| Copy. No. 3060. 
Mills, retail liquor dealer. A true bill. A. ©. Embry, 
foreman. Witnesses: Ben. White, Ike Welch. Filed July 
16, 1889. Stephen Wheeler, clerk, by I. M. Dodge, D. C. 


ae —— ae 


SraTES OF AMERICA, t 
f Arkansas. 


May Term, A. D. 18—- 


UNITED 
Western I yistrict 0 


In the District Court. 


UnitEeD STATES - ; , 
sete Introducing Spirituous Liquors into the 
, : Indian Country. 

Ep. MILLS. - 
States of America, duly 


The grand jurors of the United 
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selected, empaneled, sworn, and charged to enquire in and 
for the body of the western district of Arkansas, upon their 
oath present— 
That heretofore, to wit, on the 7th day of July, A. D. 1889, 
i at the Creek Nation, in the Indian, country, in the western 
ij district of Arkansas aforesaid, one Ed. Mills then and there 
did unlawfully introduce into the Indian country, in said 
district, spirituous liquors, to wit, one gallon of whiskey, 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the United 
| States of America. 
Ws. H. H. Crayton, 
U.S. District Attorney, Western District of Arkansas. 


| Endorsed :] No. 3061. United States versus Ed. Mills. 
Int.,&c. <A true bill. A.C. Embry, foreman. Witnesses: 

; Ben. White & Ike Welch. Filed July 16th, 18—. Stephen 
g Wheeler, clerk, by I. M. Dodge, D. C. 
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In the District Court of the United States for the Western 
District of Arkansas. August Term, 1889. 


TurespaAy MornIna, 8} o’cLock, 
July 16th, A. D. 1889. 
Court met pursuant to adjournment. 
Present: The Honorable Isaac C. Parker, judge of the dis- 
trict and circuit courts of the United States for the western 
district of Arkansas. 


No. 3060. Indictment for Being a Retail 


versus Liquor Dealer in the Indian Country. 


UNITED “I 
Ep. MILLs. 


On motion of Wm. H. H. Clayton, Esq., attorney for the 
western district of Arkansas, the said defendant, Ed. Mills, 
was brought to the bar of the court in custody of the mar- 
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shal of said district, and it being demanded of him what 
he has to or can say why the sentence of the law upon his 
plea of guilty, heretofore entered by him in this cause on the 
16th day of July, A. D. 1889, shall not now be pronounced 
against him, he says he has nothing further or other to say 
than he has heretofore said. 

Whereupon, the premises being seen and by the court 
well and sufficiently understood, it is considered by the court 
here that the said Ed. Mills, for his misdemeanor aforesaid, 
be imprisoned in the Ohio State penitentiary, situated at 
Columbus, in the State of Ohio, for the term and period of 
one year, and that he pay to the United States of America a 
fine of one hundred dollars, together with all their costs in 
and about this prosecution laid out and expended, and that 
they have execution therefor. 

It is further considered that the marshal of the western 
district of Arkansas, in whose custody the said Ed. Mills is 
now here committed, receive and safely keep and convey 
the body of the said Ed. Mills hence to said penitentiary in 
the State of Ohio without delay, and deliver him to the’cus- 
tody of the keeper of said penitentiary, who will receive and 
safely keep the said Ed. Mills in jail in execution of the 
sentence aforesaid and in conformity with the same for the 
full period of the time aforesaid. 

And it is further ordered that the clerk of this court fur- 
nish the marshal of this district with two duly certified 
copies of this judgment, sentence, and order, one of which 
shall be delivered to the keeper of said penitentiary and the 
other returned by the marshal to this court with a full and 
true account of the execution of the same. 


[ certify that [ have served the within writ by delivering 
the within-named , together with a copy of this 
writ, into the custody and hands of the warden of the 
State penitentiary at ,in the State of ,on the — 
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day of , 188-, and have his receipt therefor endorsed 
thereon, as within I am commanded. 


United States Marshal, Western District of Arkansas. 
[Endorsed :] United States versus Ed. Mills. Mittimus. 


ee ate 


v8. Liquors in the Indian Country. 


UNITED STATES 7 3061. Indictment for Introducing 
Ep. MILLs. 


On motion of Wm. H. H. Clayton, Esq., attorney for the 
western district of Arkansas, the said defendant, Ed. Mills, 
was brought to the bar of the court in custody of the mar- 
shal of said district,and it being demanded of him what he 
has to or can say why the sentence of the law upon his plea 
of guilty, heretofore entered by him in this cause on the 
16th day of July, A. D. 1889, shall not now be pronounced 
against him, he says he has nothing further or other to say 
than he has heretofore said. . ; 

Whereupon, the premises being seen and by the court 
well and sufficiently understood, it is considered by the court 
here that the said Ed. Mills, for his misdemeanor aforesaid, 
be imprisoned in the Ohio State penitentiary, situated at 
Columbus, in the State of Ohio, for the term and period of 
six months, and that he pay to the United States of America 
a fine of fifty dollars, together with all their costs in and 
about this prosecution laid out and expended, and that they 
have execution therefor. 

And it is further considered by the court that the above 
term of imprisonment shall commence and date from the 
expiration of a one-year term of imprisonment which the 
said Ed. Mills was this day sentenced to undergo upon in- 
dictment No. 3060. 

It is further considered that the marshal of the western 
district of Arkansas, in whose custody the said Ed. Mills is 
2 
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now here committed, receive and safely keep and convey 
the body of the said Ed. Mills hence to said penitentiary, in 
the State of Ohio, without delay, and deliver him to the 
custody of the keeper of said penitentiary. who will receive 
and safely keep the said Ed. Mills in jail in execution of the 
sentence aforesaid and in conformity with the same for the 
full period of the time aforesaid. 

And it is further ordered that the clerk of this court fur- 
nish the marshal of this district with two duly certified 
copies of this judgment, sentence, and order, one of which 
shall be delivered to the keeper of said penitentiary and the 
other returned by the marshal to this court with a full and 
true account of the execution of the same. 


I, Stephen Wheeler, clerk of the district court of the 
United States in and for the western district of Arkansas, 
hereby certify that the foregoing is a true and correct copy 
of the indictments, judgment, sentence, and order in the 
above-entitled cause, as the same appears of record. 

In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at Fort Smith, in said district, 
this 23rd dav of August, A. D. 1889. 

[SEAL. ] - STEPHEN WHEELER, Clerk, 
By I. M. Dopee, D. C. 


| Endorsed :] United States versus Ed. Mills. Mittimus. 


Received at the State penitentiary at , State of 

, this — day of , A. D. 18—, from , Mar- 
shal of the United States for the western district of Arkan- 
sas, the body of the within-named defendant, ; 


together with a copy of this writ. 
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I certify that I have served the within writ by delivering 
the within-named , together with a copy of this 
writ, into the custody and hands of the warden of the 
State penitentiary at , in the State of ,on the — 
day of , 188-, and have his receipt therefor endorsed 
thereop, as within I am commanded. 


United Statex Marshal, Western District of Arkansas. 
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SUPREME COURT OF THE UNITED STAT! 


-OorosER TERM, 1889. 
No. 4. 


EX PARTE: IN THE MATTER OF ED. 


. ° 


RETUEN TO RULE TO SHOW CAUSE. 


1 SUPREME COURT OF THE UNITED STATES. 


OcToBER TERM, 1889. 


No. 4. Original. 


EX PARTE: IN THE MATTER-OF ED. MILLS, PETITIONER, 


PETITION FOR A WRIT OF HABEAS CORPUS.—RETURN OF THE WRIT TO 
SHOW CAUSE. 


To the honorable judges of the Supreme Court of the United States : 


Now comes FE. G. Coffin, warden of the Ohio State penitentiary at Colum- 
bus, Ohio, and in reply to the rule of court requiring him to show cause 
why writ of habeas corpus should not issue in the above entitled cause, 
respectfully showeth : 

That on the Ist day of August, A. D. 1889, he received the body of 
the said Ed. Mills from the marshal of the United States for the western 
district of Arkansas, together with the duly certified copy of judgment 
and sentence and a mittimus of the United States district court for the 
western district of Arkansas (copy of whicir said sentence and mittimus 
are hereto annexed and made a part hereof, marked “ Exhibit A”), di- 
rected to him as such warden of the Ohio State penitentiary, and com- 
manding him tu receive and safely keep the said Ed. Mills in the Ohio 

State penitentiary at Columbus, Ohio, in execution of the sentence 
2 aforesaid, and in conformity with the same for the full period of 
one year as therein set forth. 

And that the cause of the detention of the said Ed. Mills is the said 
sentence and warrant of commitment, and by virtue of the Revised Statutes 
of the United States in that behalf enacted, and that the said term and 
period of imprisonment has not yet expired and terminated. 

E. G. Corrin, 
Warden of the Ohio Penitentiary. 


UNITED STATES OF AMERICA, 
Southern District of Ohio, Eastern Division, 8s: 

Before me, the undersigned authority, personally appeared E. G. Coffin, 
who, being duly sworn, says that he is the warden of the Ohio State 

nitentiary at Columbus, Ohio, and that the facts and allegations set 
— the foregoing return are true to the best of his knowledge and 
* belief. 
[SEAL. ] J. W. Firestone, 

Notary Public, Franklin County, O. 
11817 
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EX PARTE: IN THE MATTER OF ED. MILLS, PETITIONER. 
3 Exureit A. 


In the district court of the United States for the western district of 
Arkansas. 


- May term, A. D. 1889, Tuesday morning, 8} o’clock, July 16th, 1889. 


Court met pursuant to adjournment. Present, Hon. Isaac Parker, judge 
of the district and circuit courts of the United States for the western 
district of Arkansas. 


UNItrepD STATES RR foie 
| No. O60, 
VETSUS 

Ep. MILs, 


On motion of William H. H. Clayton, esq., atty. for the western dis- 
trict of Arkansas, the said defendant Ed. Mills was brought to the bar 
of the court, in custody of the marshal of said district, and it being de- 
manded of him what he has to or can say why the sentence of the law 
upon his plea of guilty heretofore entered by him in this cause, on the 
16th day of July, A. D. 1889, shall not now be pronounced against him, 
he says he has nothing other or further to say than he has heretofore said. 

Whereupon the premises being seen, and by the court well and suffi- 
ciently understood, it is considered by the court here that the said Ed. 
Mills, for his misdemeanor aforesaid, be imprisoned in the Ohio State 
penitentiary, situated at Columbus, in the State of Ohio, for the term and 
period of one year, and that he pay to the United States of America a fine 
of one hundred dollars, together with all their costs in and about this pros- 
ecution laid out and expended, and that they have execution therefor. 

It is further considered that the marshal of the western district of 
Arkansas, in whose custody the said Ed. Mills is now here committed, re- 

ceive and safelv keep and convey the body of the said Ed. Mills 
4 hence to the said penitentiary in the State of Ohio without delay, 

and deliver him to the custody of the keeper of the said peniten- 
tiary, who will receive and safely keep the said Ed. Mills in jail in execu- 
tion of the sentence aforesaid and in conformity with the same for the full 
period of time aforesaid. 

And it is further ordered that the clerk of the court furnish the marshal 
of this district with two duly certified copies of this judgment, sentence 
and order, one of which shall be delivered to the keeper of said peniten- 
tiary and the other returned by the marshal of this court, with a full and 
true account of the execution of the same. 


Indictment for being a retail liquor 
dealer in the Indian country. 


Court met pursuant to adjournment. Present, the Hon. Isaac Parker, 
judge of the district and circuit courts of the United States fur the western, 
district of Arkansas. 


UNITED STATES 
versus 
Ep. MILLs. 


No. 3061.—Indictment for introducing liquors into 
the Indian country. 


On motion of William H. H. Clayton, esq., atty. for the western dis- 
trict of Arkansas, the said defendant, Ed. Mills, was brought to the bar 
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of the court, in custody of the marshal of said district, and it being de- 
manded of him what he has to or can say why the sentence of the law 
upon his plea of guilty, heretofore entered by him, by the jury in this case, 
on the 16th day of July, A. D. 1889, shall not now be pronounced against 
him, he says he has nothing further or other to say than he has heretofore 
said. 

Whereupon the premises being seen, and by the court well and suffi- 
ciently tay santvens it is considered by the court here that the said Ed. 
Mills, for his misdemeanor aforesaid, be imprisoned in the Ohio State pen- 
itentiary, situated at Columbus, in the State of Ohio, for the term and 

period of 6 months, and that he pay to the United States of 
5 America a fine of $50, together with all their costs in and about his 

prosecution laid out and expended, and that they have execution 
therefor. 

And it is further considered by the court that the above term of im- 
prisonment shall commence and date from the expiration of a one-year 
term of imprisonment which the said Ed. Mills was this day sentenced to 
undergo upon the indictment No. 3060. 

It is further considered that the marshal of the western district of 
Arkansas, in whose custody the said Ed., Mills is now here committed, re- 
ceive and safely keep and convey the body of the said Ed. Mills hence to 
said penitentiary in the State of Ohio, without delay, and deliver him to 
the custody of the keeper of said penitentiary, who will receive and 
safely keep the said Ed. Mills in jail in execution of the sentence afore- 
said and in conformity with the same for the full period of time aforesaid. 

And it is further ordered that the clerk of this court furnish the mar- 
shal of this district with two duly certified copiesof this judgment, sen- 
tence, and order, one of which shall be_ delivered to the keeper of said 
penitentiary and the other returned by the marshal to this court, with a 
full and true account of the execution of the same. 


I, Stephen Wheeler, clerk of the district court of the United States in 
and for the western district of Arkansas, hereby certify that the foregoing 
is a true and correct copy of the judgments, sentence, and order in the 
above entitled case as the same appears of record. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court, at Fort Smith, in said district, this 16th day of July, A. D. 
i889. 

STEPHEN WHEELER, Clerk. 
By I. M. Dopeg, D.C. - 


6 (Indorsed :) Department of Justice. November 27, 1889; Case 
No. in U.S.Supreme Court. Ex parte: Ed. Mills, plaintiff, vs. 
Defendant. Filed ~~ oe clerk of the court. At- 

torney for 

7 _ (Indorsed :) Supreme Court, U.S., 1889, October Term. No. 4 


original, Ex parte, in the matter of Ed. Mills, petitioner. Re- 
turn to rule, , 
Office Supreme Court, U.S.; filed Dec. 2, 1889. James H. McKenney, 
clerk. 
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Iu the Supreme Court of the United States, 
OcToBerR Term, 1889. 


Ex Parte: In tHe Matter or Ep. MILLS, PET!- 
TIONER. No. —. Original. 


BRIEF FOR THE UNITED STATES IN OPPOSITION TO 
THE APPLICATION. 


At the May term, 1889, of the district court 
of the United States for the western district of 
Arkansas, the petitioner was indicted (1) for the 
offense of carrying on the business of a retail 
liquor dealer ‘at the Creek Nation in the Indian 
country,” without having paid the special tax 
required by law, and (2) for the offense of un- 
lawfully introducing spirituous liquors into the 


Indian country. 
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The petitioner pleaded guilty to both indict- 
ments. | 

On the indictment for carrying on the business 
of a retail liquor-dealer in the Indian country 
without having paid the special tax the petitioner 
was sentenced to imprisonment in the Ohio State 
penitentiary at Columbus for one year and to 
pay a fine of 5100 and costs. 

The sentence on the second indictment, for 
unlawfully introducing spirituous liquors into the 
Indian country, was that the petitioner should 
be imprisoned in the said peuitentiary for six 
months and pay a fine of 550 and costs, this 
term of imprisonment to commence from the 
expiration of the said sentence for one year. 

The indictment for retailing liquor without a 
license was based on section 3242, Revised 
Statutes of the United States, which declares 
that 

+» Every person who carries on the business * * * ofa re- 

fail liquor-dealer * * * without having paid the special 

tax as required by law, shall, for every such offence, be fined 

Hot less than one thousand dollars nor more than five thou- 


fand dollars, and be imprisoned not less than six months nor more 
than two years. willis: 


§ 


The indictment for unlawfully introducing 
liquor into the Indian country was based on sec- 
tion 2139, Revised Statutes, which provides that 
the offense of unlawfully introducing liquor into 
the Indian country “shall be punishable bv im- 
prisonment for not more than two years and by a 
fine of not more than three hundred dollars.” 

But there is another section of the Revised 
Statutes that has a material bearing on this case, 
namely, section 5541, which provides that when- 
ever any person convicted of any offense against 
the United States ‘is sentenced to imprisonment 
for a period longer than a year” the court may 
order such sentence to be executed in a “State 
jail or penitentiary.” (See, generally, Chapter 9, 
R. 8.) 

It is claimed, as a ground for the petitioner’s 
discharge, that the court that tried and sentenced 
him had no jurisdiction over the offences for 
which he was indicted, but that the court which 
possessed the jurisdiction to try him was the 
court established in the Indian Territory by the 
act of Congress of March 1, 1889 (25 Stat., 783). 
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The fifth section of this act provides— 

That the court hereby established shall have exclusive ori- 
ginal jurisdiction over a!l offenses against the laws of the 
Uniterystates committed within the Indian Territory, as in 
this act defined, not punishable by death or by imprisonment at 
hard labor. 

It is said, in the petitioner’s behalf, that inas- 
much ag the law does not prescribe “hard labor” 
as part of the punishment for the offences charged 
in the -indictment, under which sentence was 
passed, those offences fell within the jurisdiction 
of the Territorial court. 

The answer to that position seems to be, that 
as persons convicted of the offences described in 
the indictments ave liable to be sentenced to im- 
prisonment in a penitentiary, the offences in ques- 
tion are infamous, in the sense of the Constitu- 
tion of the United States, and can only be 
prosecuted on the presentment or indictment of a 
grand jury. But the statute creating the court 
for the Indian Territory omits to give the court 
power to summon a grand jury, although it does 
make adequate provision for petit juries (Sees. 
9 to 15). | 

The only law of the United States regulating 
the impaneling of grand juries is section 808, 
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Revised Statutes, but this law gives no authority 
to any Territorial court to impanel a grand jury. 
This court held, in Reynolds v. United States (98 
U.S., pp. 153, 154), that section 808 had no 
application to the courts of a Territory. 

It follows, then, that to hold that the act of 
Congress of March 1, 1889 (supra), took away 
the jurisdiction of the district court of the west- 
ern district of Arkansas in the offenses covered 
by the indictments would be to hold those offenses 
dispunishable when committed within the juris- 
diction of the court for the Indian Territory. 

Congress had not the power to give that Ter- 
ritorial court power to entertain prosecutions 
without presentment or indictment by a grand 
jury of offenses that might be punished by im- 
prisonment in a penitentiary with or without 
hard labor. 

The Constitution (Amendment V) has put its — 
interdict on the exercise of‘any such power. 
Ex parte Wilson (114 U.S., 417) Mackin v. United 
States (117 U. S.,. 357). 

Indeed the offenses in question were punish- 
able with hard labor, inasmuch as this court has 
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held that, under the several sections of chapter 
9, Revised Statutes: 

Where the statute requires imprisonment alone the several 
provisions which have just been referred to place it within the 
power of the court, at its discretion, to order execution of its 
sentence ata place where labor is exacted as part of the disci- 
pline and treatment of the institution or not, as it pleases. Thus, a 
wider range of punishment is given, and the courts are left at 
liberty to graduate their sentences so as to meet the ever-varying 
circumstances of the cases which come before them. Ex parte Kar- 

. stendick (93 U. S., 399). 

According, now, to this ruling, “‘hard labor” is 
a possible punishment in any case where a person 
may be sentenced to imprisonment in a penitentiary. 

The penitentiary at Columbus, Ohio, in which 
the petitioner is confined, has been designated 
by the Attorney-General as the one in which 
prisoners sentenced by the United States courts 
for the western district of Arkansas should be 
imprisoned, and under the laws of Ohio and the 
rules of that prison hard labor is exacted of per- 
sons sentenced to be imprisoned there by those 
courts. 

The argument presented in favor of the peti- 
tioner fails to show any provision of law under 
which the court for the Indian Territory could 
impanel a grand jury, which is the main, if not 
the only, question in the case. 


ty tg, MH Pym eet 


( 


It is not necessary to do more than to refer 


the court to the carefully prepared opinions of 


Judge Parker appended to-this brief. 
Wm. A. Maury, 
Assistant Attorney-General. 


APPENDIX. 


CASES IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF ARKANSAS, BEFORE 
THE HON, ISAAC PARKER, DISTRICT JUDGE. 


Ex PARTE McCLusKY. EX PARTE KITTIE BROWN. 


Un application for habeas corpus. 

These cases are alike, and they will be considered to. 
gether. 

The petitioners state that on the — day of September, 
1889, information was filed against them in the United 
States court for the Indian Territory, by the district 
attorney for the Indian Territory, charging them with 
larceny; that said petitioners were afterwards arraigned 
before the said court, and that they then and there pleaded 
guilty to said charge; that afterwards judgment was 
entered on said plea of guilty, and by said judgment 
said McClusky was sentenced by said court to imprison- 
ment in the jail at Muscogee for the period of six months, 
where he now is; and said Kittie Brown was sentenced 
to the reform school at Washington, D. C., but at the 
time of her filing a petition for a writ she was incarcer- 
ated in the jail at Muscogee. Each petitioner alleges in 
his and her petition for a writ of habeas corpus restraint 
of liberty contrary to the Constitution and laws of the 
United States, and upon that ground they pray the issu- 
ance of writs of habeas corpus that they may be brought 
before this court and relieved of their illegal imprison- 
ment. 
8 
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M. M. Edmiston, William H. H. Clayton, United States 
attorney fur petitioners, and Z. T. Walrond, United 
States attorney for the Indian Territory, for respond- 
ents. 

The first question is, could these petitioners be pro- 
nounced guilty of the crime of larceny and sentenced 
to prison for said crime without being first charged 
with the crime by an indictment preferred by a legal 
grand jury? 

Second. If this is a fundamental requisite, is the 
right to insist upon its being complied with one that 
may be waived by a party, and is it waived by a plea 
of guilty to a charge of larceny presented by an infor- 
mation ? 

Article V of the amendments to the Constitution pro- 
vides that “no person shall be held to answer for a 
capital or otherwise infamous crime unless ona present: 
ment or indictment of a grand jury.” ° . 

Is larceny an infamous crime? 

In er parte Wilson (114 U. 8., 426) the Supreme 
Court says: 

The question is whether the crime is one for which the stat- 
utes authorize the courts to award an infamons‘ punishment, 
not whether the ponishment ultimately awarded is an in- 
famous one. 


In Mackin v. United States (117 U.S., 352) the Su- 
preme Court says: 

We can not doubt that at the present day ey ee ye in 
a State prison or penitentiary, witbgor without bard labor, is 
an infamous punishment. It is not “only so considered in the 
general opinion of the people, but it has been recognized as 
such in the legislation of the States and Territories as well as 
of Congress. 

It is not necessary to make a punishment infamous 
that the law shall require that the party should in 
terms be sentenced to hard labor. If ander the law he 
may be sentenced to a State prison or penitentiary, 
either with or without hard labor, his punishment is 
infamous, So says, in effect, er parte Wilson, supra, 
and so says expressly Mackin v. United States, supra. 
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And why is not this a reasonable construction, when it 
is a fact of common knowledge that, by the laws and 
rules governing all State prisons and penitentiaries, 
hard labor is exacted of those who are sentenced there, 
and the Supreme Court, in ex parte Karstendick (93 U. 
S., 396) declares that all United States convicts are 
subject to the same discipline and treatment as con- 
victs sentenced by courts of the State. 

The punishment is no less infamous when the con- 
vict may, under the law, be put to hard labor in the 
prison, although not in terms sentenced to it, than 
when the sentence in obedience to the law sets it out. 

The punishment is equally infamous in both cases. 
When the accused is in danger of veing subjected to an 
infamous punishment if convicted, the crime of which 
he is accused is an infamous crime. (114 U.S., 417; 
117 U.3S., 348; United States v. Tod., 25 Fed. Rep., 815.) 

When is be in such danger? Why, in every case 
where the court under the law might sentence to a State 
prison or penitentiary. 

Section 5541 provides: 

In every case where any person convicted of any offense 
against the United States is sentenced to imprisonment for a 
period longer than one year the court by which the sentence 
is passed may order the same to be executed in any State jail 
or penitentiary within the district or State where such court 
is held, the use of which jail or penitentiary is allowed by the 
legislature of the State for that purpose. 


Section 5546 provides that— 


All persons who bave been or who may hereafter be con 
victed of crime by any court of the United States, whose pun- 
ishment is imprisonment, in a district or territory where at 
the time ot conviction there may be no penitentiary or jail 
suitable for the continement of convicts or available therefor, 
shall be confined during the term for which they have been or 
may be sentenced in some suitabie jail or penitentiary ina 
convenient State or Territory to be designated by the Attorney- 
General, 


Of course, when so designated it becomes the duty of 
the court to sentence the prisoners to the place so des- 
ignated, 
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The only difference bet ween these two sections relates 
to the class of cases where the judge may designate the 
place of imprisonment and the class where the Attorney- 
General may designate such place. The Attorney-Gen- 
eral may designate the place of imprisonment in all 
cases where there is not a suitable jail or penitentiary 
for the confinement of prisoners in a district or territory 


where he is convicted. 


Suppose the judge would in a case where he can de- 
signate fail to designate a State jail or penitentiary, 
and send the parties, as he has done with McClusky in 
this case, to a local jail, would that take away the in- 
famous character of the offense? If this were so, the 
same act might be an infamous crime in one district 
and not an infamous crime in another, its character 
depending on whether the judges designated or failed 


to designate a State prison or penitentiary. 


So with 


all cases where persons are to be confined in State 
prisons designated by the Attorney-General. If he 
would designate a State penitentiary as the place of 
confinement of persons convicted in one district and 
fail to do sv in another district the same crime would 
be infamous in one case while in the other it would be 


entirely free from that character. 


The statement of these propositions shows they are 


not true. 


Neither the judge nor the Attorney-General can at 
his pleasure determine the infamous character of an 
offense. The test is whether the statutes authorize the 
court to award an infamous punishment, not whether 


the punishment ultimately awarded 


infamous. 


Whether the accused is in danger of being subjected to 


an infamous punishment. 


If convicted of larceny he is, under the power of the 
Attorney-General, to designate the place of imprison- 


ment in such danger. 


By the rule established by the Supreme Court in er 
parte Wilson and Mackin v. United States larceny be- 
comes an infamous offense. It was infamous at the 


common law, not only because it was a crime which ex- 
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hibited particular turpitude and baseness of character, 
but because of the nature of its punishment as well. 

Up to the 7 and 8 of George IV it was, if the property 
stolen was over the value of 12 pence, punishable with 
death. This was infamous punishment. 

Then by the above statute it was punished with trans- 
portation to a penal colony, or two years’ imprisonment 
and whipping, if a male, and that was certainly infamous 
punishment. 

This was the conditien of the common law of England 
at the time of the adoption of the fifth amendment to 
the Constitution. 

I conclude that the crime of larceny is an infamous 
crime, and the person accused must be so accused by: 
an indictment or presentment of a grand jury. 

Can a party waive the right, and if so, is his plea of 
guilty to a charge contained in an information not au- 
thorized by the law a waiver of his right to be accused 
by an indictment. 

A party can not waive a constitutional right when its 
effect is to give a court jurisdiction. (Hanes on Juris- 
diction, sees, 11 and 12, a pony book.) 

The fifth amendment to the Constitution, that no per- 
son shall be held to answer for a capital or otherwise 
infamous crime unless on presentment or indictment of 
agrand jury * * * provides fora requisite to juris- 
diction. (Hx parte Bain, 121 U.S., p. 1; Parkinson v. 
United States, 121 U. S., 281.) 

If the crime is of such a nature that an indictment to 
warrant a prosecution of the crime is required by the 
law, the court has no jurisdiction to try without such 
indictment. Cana party consent to jurisdiction? Can 
he by an agreement with the Government surrender his 
liberty for a stipulated time? Has any person a right 
to surrender his liberty in violation of a fundamental 
right, secured to him for the protection of the liberty of 
such person by the fifth amendment to the Constitution 
of the United States? No man or no power has the 
right to take away another’s liberty, even though with 
consent, except by process of law. Due process of law 
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in acase like the one charged against petitioners means 
compliance by the Government with a fundamental re- 
quisite, such as that the party shall be charged with 
the crime in the way provided by the Constitution and 
laws of the United States. Liberty under such Consti- 
tution and laws is an inalienable prerogative, of which 
no man by mere agreement can divest himself. Any 
divesture not occurring by due process of law is null. 
(Wharton’s Crim. Law, vol. 1, sec. 751.) 
Mr. Cooley, in Constitutional Limitations, p. 181, says: 
A party may consent to waive rights of property, but the 
trial and punishment for public offences are not within the 
province of individual consent or agreement. 

This means that by individual consent or agreement 
fundamental righis can not be waived. 

The substantial constitution of the legal tribunal and 
the fundamental mode of its proceeding are not within 
the power of the parties. The court of appeals of 
New York, in Cancuni v. The People (1 N. Y. Rep. 36), 
said : 

Criminal prosecutions involve public wrongs, a breach and 
violation of public rights and duties which effect the whole 


community considered as a community in its social and aggre- 
gate capacity. * * * ' 


The penalties or punishment for the enforcement of 
which they are a means to the end are not within the 
discretion or control of the parties accused ; for no one 
has a right by his own voluntary act to surrender his 
liberty or part with his life. The state, the public, have 
an interest in the preservation of the liberties and lives 
of the citizens, and will not allow them to be taken 
away, when forfeited, as they may be without dne proc- 
ess of Jaw as a punshment for crimes. Criminal. prose- 
cutions proceed on the assumption of such a forfeiture 
which to sustain them must be ascertained and declared 
as the law has prescribed. * * * 

These considerations make it apparent that the right 
of a defendant in a c iminal prosecution to affect by 
consent the conduct of the case should be made more 


14 


limited than in civil actions. It should not be permit- 
ted to extend as far as to make radical changes in great 
and leading provisions as to the organizations of the 
tribunals or the mode of proceeding prescribed by the 
Constitution and thelaws. Effect may justly and safely 
be given to such consent in many particulars; and the 
law does, in respect to various matters, regard an act 
upon it as valid. Objections to juries may be waived; 
the court may be substituted for triers to dispose of 
challenges to juries; secondary in place of primary 
evidence may be received; admissions of facts are 
allowed; and in similar particulars, as well as in rela- 
tion to mere formal proceedings generally, consent will 
render valid what without it would be erroneous. A 
plea of guilty to any indictment, whatever may be the 
grade of the crime, will be received and acted upon if 
it is made clearly to appear that the nature and effect 
are understood by the accused, 

In such a case the preliminary investigation of a 
grand jury with the admission of the accusation the in- 
dictment is supposed to be a sufficient safeguard to the 
public interests.” 

The above decision most clearly declares the law 
governing a case where a fundamental right of the cit- 
izen is to be effected by a criminal proceeding, such 
right being one regulating the method of that proceed- 
ing. 

Mr. Blackstone, volume 4, page 189, says: “ The King 
has an interest in the preservation of all his subjects.” 

In this country the State and the law has such: a 
great interest in the life and liberty of the citizen as to 
see to it that such life or liberty shall not be taken 
away, even with the consent of the citizen, in violation 
of one of the great constitutional fundamental requisites 
regulating the method to be adopted to deprive the cit- 
izen of his life or his liberty. 

Mr. Blackstone, volume 1, page 133, again declares 
that the “ natural life being an immediate donation of 
the Great Creator can not legally be disposed of or 
destroyed by any individual, neither by the person him- 
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self nor by any other of his fellow-creatures, merely 
upon their own authority.” 

So it is with the liberty of the citizen. It is a dona- 
tion of the Great Creator and can not be taken by per- 
sons upon their own authority, even with the consent 
of the citizen whose liberty is taken, but it must be 
taken by the process of law. 

None of the fundamental requisites to the proceeding 
which makes up due process of law can be so waived as 
to deprive the person whose liberty is taken from him 
of afterwards resorting to legal means to obtain his 
liberty. 

In such a case as the one charged against these pe- 
titioners, the fundamental law of the land, the Consti- 
tution of the United States, requires that the charge 
be preferred by an indictment found by a legal grand 
jury. 

The infirmity in the proceeding which resulted in 
their being sentenced to prison is that the proceeding 
is one against the Constitution and laws of the United 
States, one unknown to such laws, one created by 
the mere voluntary act of the parties; and it is in 
_ effect an attempt to adopt a species ef arbitration to 
settle the question whether the petitioners have been 
guilty of offense against the United States. 

This is not the way to ascertain this fact. 

From the principles of this law which I have set out, as 
well as the reasons for these principles which I think 
are sustained by all the authorities which declare the 
law on the subject, these petitioners could not be legally 
deprived of their liberty by their pleading guilty to the 
charge of larceny preferred by an information, and by 
so doing they did not deprive themselves of the right 
to regain their liberty by habeas corpus. 

It must therefore be held that they are restrained of 
their liberty without due process of law and against 
the Constitution and laws of the United States. 

Therefore the writ must issue and the parties are en- 
titled to a discharge by it from custody. 
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Ex PARTE FARLEY, Ex PARTHK WILSON. 


On rule to show cause why writs of habeas corpus 
should not issue. 

The cases of the two petitioners are precisely alike 
and they will therefore be considered together. 

In their petitions they allege that they were, on the 
— day of September, 1889, indicted bv a grand jury, 
so called, empaneled by the United States court for 
the Indian Territory, for the crime of larceny; that on 
the —— day of September, 1889, they were tried upon 
said indictment by a petit jury in said court. They 
were, by said jury, convicted on said charge. That on 
the 9th day of September, 1889, the court upon said 
verdict of guilty entered judgment against them, and 
sentenced them to one year’s imprisonment in the jail 
at Muskogee, where they are now confined. That the 
said parties are now illegally imprisoned. That they 
are restrained of their liberty coutrary to the Constitu- 
tion and laws of the United States, because said in- 
dictment was tound by a grand jury that had no legal 
existence, as it was empaneled without authority of 
law. That the court had no legal authority to empanel 
a grand jury. That the indictment found by it is a 
nullity. That they are entitled to the writ of habeas 
corpus, that the legality of their imprisonment may be 
inquired into. 

M. M. Edmiston and William H. H. Clayton, United 
States district attorney, for petitioners; Z. T. Wal- 
rond in opposition to the petitioners. 

This court has no jurisdiction by writ of error or ap- 
peal to pass even on the jurisdiction of the court at 
Muscogee. By such méans it would have no right to 
inquire into the cause of imprisonment of a party re- 
strained of his liberty, no matter how illegal such re- 
straint might be. But if the illegality or restraint 
grows out of a sentence imposed, or any order of im- 
prisonment which the court could not make fer want of 
jurisdiction, the want of jurisdiction may be inquired 
into by this court by a habeas corpus proceeding ; and 
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upon the hearing of such a case the court, or any judge 
thereof, may make such inquiry as is necessary to en- 
able it to see whether the jurisdiction of the court has 
been exceeded, or that there is no authority to hold the 
petitioner under sentence. ; 

The court may grant this great “writ of right” in 
every case where a party is restrained of his liberty 
anywhere in the territorial jurisdiction of the court, 
against the Constitution and laws of the United States, 
or the petitioner is deprived of his liberty without due 
process of law. 

This may be so done by an order or proceeding of a 
State court, or any United States court. or by a person 
outside of a court, and if so done, in the territorial ju- 
risdiction of a United States circuit or district court, 
such courts or any judge thereof may, upon proper 
application, issue a writ of habeas corpus to inquire 
into the jurisdiction of a court, or the want of authority 
in such court to restrain a party of his liberty. 

The jurisdiction of the circuit and district courts 
within their territorial jurisdictions to issue this writ is 
the same as the Supreme Court of the United States 
within its territorial jurisdiction, which is the whole 
United States. 

When the Supreme Court will review the proceedings 
of an inferior court by habeas corpus, a United States 
circuit or district court has the power, within their ter- 
ritorial jurisdictions, to inquire in a case where a party 
is restrained of liberty by the order of a court whether 
that court had jurisdiction to make the order or had 
authority to restrain the party of his liberty. 

The state of case which must exist to warrant the in- 
vocation of this writ is clearly settled in ex parte Wil- 
son (114, U. S., 421) and the numerous authorities there 
cited. All these authorities give to the courts having 

jurisdiction the right by habeas corpus toinquiry whether 
the court restraining the party of his liberty has juris- 
diction todo so. The court in its inquiry to ascertain 
the existence of jurisdiction will look into so much of 
the proceeding as will enable it to determine whether 
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jurisdiction exists or not. (Ex parte Lange, 18 Wall., 
163; Ex parte Parks, 93 U.5., 18.) 

It was claimed in argument that each court is the 
judge ofits own jurisdiction. That is true to a certain 
extent. But it can not so adjudge its jurisdiction as to 
deprive a person of the right by habeas corpus to aska 
court having jurisdiction to issue the writ to make 


inquiry to see if there has been a rightful exercise of 


jurisdiction. 

This is sufficient on the motion to dismiss the proceed- 
ings in these cases for want of jurisdiction in this court 
to issue the writ. 

The cases of James Farley and Robert Wilson, who 
petitioned for a writ of habeas corpus, are exactly alike 
as far as the question of jurisdiction is concerned. They 
were charged by an indictment found by a grand jury 
impaneled by the court at Muskogee with the crime 
of larceny. 

Jurisdiction in a court to try a case means jurisdiction 
over the place, the person, and the subject-matter. That 
there may be a subject-matter there must be an act that 
is a crime, and this act must be properly and legally 
presented before a court. These petitioners were tried 
and convicted upon an indictment, and sentenced to 
jail upon that conviction, where they now are. 

As far as these two cases are concerned, it will be 
sufficient to inquire whether the indictment against 
them was legally found, as they were charged in no other 
way than by indictment. 

The first question is, was the indictment in the case 
of Wilson and Farley legally found, that is, was the 
grand jury that found it a legal body? Has the court 
at Muskogee the power to impanel a grand jury? If 
it has not such power, the grand jury that found this 
indictment was an illegal body, and it had no power to 
accuse any one by indictment. 

All courts of the United States, whether they be the 
Supreme Court of the United States, circuit-courts, dis- 
trict courts, United States Territorial courts in the Ter- 
ritories, or the court tor the Indian Territory, estab- 


— 


-—- << fb ——- 


ee 


19 


lished by the act of March 1, 1889, are creatares of the 
Constitution and the statutes passed in pursuance 
thereof, and they have only sach fundamental powers 
as are conferred by the Constitution or by statute. 

Has the court at Muskogee the power to impanel a 
grand jury? If it has not this power there was no sub- 
ject-matter properly presented in the case of Farley and 
Wilson upon which the court could proceed to try them. 
It must get this power from the statutes of the United 
States. It has no such inherent power, because it is a 
court created by a statute of the United States. ’ 

All of its powers, as fundamental as that of im- 
paneling a grand jury, must be found in the statute 
law of the United States, or they do not exist. 

Then this right of the court at Muskogee to impanel 
a grand jury must be found either in the act of Con- 
gress of March 1, 1889, creating the court, or it must 
come from the general statutes of the United States. 

The reading of the act creating the court shows an 
entire absence of any provision for a grand jury. 

This was no mere oversight in Congress, as Mr. Cul- 
berson, chairman of the Judiciary Committee of the 
House of Representatives, when, on February 28, 1889, 
presenting the final conference report of the bwo Houses 
to the House of Representatives on the subject of the 
bill providing for a grand jury, said, “as the court is 
limited in its criminal jurisdiction to offenses below the 
grade of felony, no grand juries will be needed and 
none are provided for.” This is the language of one of 
the law-makers, The language of the gentleman, who, 
as chairman of the Judiciary Committee of the House, 
had charge of the bill in that branch of the law-making 
power. 

The statements of those who made the law, made to 
the legislative body passing it, as to its meaning and 
purpose are always competent. 

This statement as to the power conferred is fully 
borne out by the act itself. Unless there is in this act 
express provision for a grand jury, the court does not 
have by virtue of it the power to impanel one. 
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There is no express power of this kind in the law cre- 
ating the court. 

Does the court have that power by the general law 
of the United States ? 

The only general law upon the subject ot grand juries 
is found in sections 808 and 810 of the general statutes 
of the United States. Section 808 provides that * every 
grand jury impaneled before any district or circuit 
court shall consist of not less than sixteen nor more 
than twenty-three persons.” The remainder of the sec- 
tion provides a method for filling up the panel when a 
sufficient number do not attend or where a challenge is 
sustained to the panel. 

Section 810 provides when a grand jury shall be sum- 
moned to attend any circuit or district court, that it is 
to be done when ordered by one of the judges of the cir- 
cuit court, or the judge of such district court. These 
two sections are the only two in the general statutes 
which provide fora grand jury. It will be observed that 
the language of section 8C8 provides for impaneling a 
grand jury before a district or circuit court; and section 
810 contines the summoning of a grand jury to a circuit 
or district court. These words, circuit and district, as 
words of description, certainly have a meaning, and as 
such words they become words of limitation used to limit 
the character of the courts in which grand juries may 
be impaneled to the courts established by the laws of 
the United States, and by such laws named as circuit 
and district courts. 

The Supreme Court of the United States in Reynolds 
v. The United States (98 U.S., 145) says: 

Sec. 80" was not designed to regulate the impaneling of 
grand juries in all courts where offenders against the laws of 
the United States could be tried, but only in the circuit and 
district courts. 

This is an interpretation by the highest tribunal of 
the land of the meaning of the section which really 
needed no interpretation, as its meaning is manifest 
from its language. 

Then, unless the court at Muskogee is a circuit or dis- 
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trict court of the United States it does not have the 
power under the general statutes to impanel a grand 
jury. 

It is hardly necessary to add that it is neither. It is 
a court of the United States, but is not a district or 
circuit court. 

The tenure of the office of its judge shows that, as 
he holds his office but for four years, while the tenure 
of the circuit or district judge is, as provided by the 
Constitution, during goud behavior; that the court is 
not a circuit or district court. The nature of its civil 
jurisdiction, as conterred by the act of March 1, 1889, 
also shows its character to be other than that of a cir- 
cuit or district vourt, for civil jurisdiction is conferred 
by that act upon this court that Congress, under the 
Constitution, can not confer on a circuit or district court 
of the United States. 

Then the Muskogee court does not have the right to 
impanel a grand jury as an inherent right by virtue of 
its being a court. It does not get it from the law of its 
creation. It does not get it from the general statutes. 
Consequently it has no such right. Not having such 
right the grand jury impaneled by it was an illegal 
body, and its charging persons with crime by indict- 
ment or information would be simply a nullity. 

A person convicted and sentenced to imprisonment 
upon such an indictment would be illegally convicted 
and illegally restrained of his liberty, and consequently 
would be held in custody or deprived of his liberty con- 
trary tothe Constitution and laws of the United States. 
He would be restrained of his liberty without due proc- 
ess of law. When the fifth article of the amendment 
to the Constitution provided “no person shall be held 
to answer for a capital or otherwise infamous crime 
unless on a presentment or indictment of a grand jury,” 
it meant a grand jury which was a legal body, one ime 
paneled by a court which had legal authority to so 
impanel it. When it appears to a court having juris- 
diction to issue the writ of habeas corpus that a peti- 
tioner for the same is restrained of his liberty contrary 
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to the Constitution and laws of the United States, the 
writ becomes one of right belonging to the citizen and 
a court has no right to refuse it to him. The court can 
exercise no discretion against issuing it, but it must go 
as a matter of right. 

To my mind the above views are decisive of the cases 
of Farley and Wilson. That they are held in custody 
without due process of law there can be no question, 
and consequently they are restrained of their liberty 
contrary to the Constitution and laws of the United 
States, and therefore the writ of habeas corpus has 
become a writ of right, and the writ to bring them be- 
fore the circuit court of this district must be issued, 
and it is so ordered. 


Ex PARTE BENJAMIN BROWN. 
PETITION FOR HABEAS CORPUS. 


The petition states that on the 15th day of June, 1889, 
an information was filed against him by the United 
States attorney for the Indian Territory in the United 
States court for said Territory, charging him with as- 
sault on one RK. H. Boustead, who is alleged in said infor- 
mation to be a United States citizen, by shooting at 
the said Boustead. That on the 11th day of Septem- 
ber, 1889, he was tried upon said charge and found 
guilty by the jury. That afterwards judgment was pro- 
nounced by the court upon said verdict, by which peti- 
tioner wassentenced to imprisonment in the jail at Mus- 
kogee for one year, and afine of $100. That afterward 
he filed a motion for a new trial and in arrest of judg- 
ment, alleging said court had no jurisdiction of said 
case, both of which were overruled 

That the information by which petitioner was charged 
with the offense set out the offense known to the law 
as an assault with intent to kill. That said United 
States court for the Indian country had no jurisdiction 
to try the petitioner for such an offense. For this rea- 
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son the petitioner is restrained of his liberty contrary 
to the law and the Constitution of the United States, 
and therefore entitled to his discharge from arrest. 

M. M. Edmiston, Thomas Marcum, and Wm. H. H. 
Clayton, United States attorney, for petitioner; Z. T. 
Walrond, United States atforney for the Indian coun- 
try, for respondants. 

The question of the jurisdiction of this court to issue 
the writ of habeas corpus in such a case as the one set 
out in the petition was passed upon in the case of ex 
parte Farley and ex parte Wilson before the court at 
this term. Upon the principle there recognized the 
plea to the jurisdiction of this court to issue the writ of 
habeas corpus will be overruled. 

The question raised in this case is whether the 
United States court for the Indian country had juris- 
diction to try, convict, and sentence the petitioner to 
jail for one year or any other time. 

The charging part of the information upon which 
petitioner was convicted, a copy of which information is 
attached to the petition, sets out that— 

Petitioner on or about the Ist dav of June, 1589, within the 
Indian country at a place under the exclusive and sol- juris- 
diction of the Uuited States, unlawtally did.then and there 
assault the person of one R. H. Boustead, a citizen of the United 
States, . . . with force and arms, with a revolv- 
ing pistol, a deadly weapon, commonly called a revolver, 
loaded or charged with cartridges containing gunpowder and 
leaden balls and of the caliber of No. 45, in the defendant’s 
hand, then and there held and discharged divers times at and 
against the said complainant . ” e with intent 
to do him, the complainant, . ’ ‘ bodily injury, 
without provocation and in an abandoned manner, etc. 

The statement of Mr. Walrond, the United States 
district attorney, made in his argument before this 
court in this case was that the proof offered by the 
Government showed that petitioner presented bis pistol 
in the direction of Boustead, and while holding it in such 
direction, within shouting distance of Boustead, across 
the street fiom him, tired at Boustead. Thesefacts show 
@ case as set out by the allegations of the information 
descriptive of the assault, but not such a case as the 
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conclusion of the information would indicate, but an as- 
sault with intent to kill. 

Was this case such a one that the court which tried 
the case had jurisdiction to try ? 

Section 4142 of the general statutes is that— 

Every white person who shall make an assault upon an In- 
dian or other person, and every Indian who shall make an as- 
sault upon a white person within the Indian country, with a 
gun, rifle, sword, pistol, knife,or any other deadly weapon, 
with intent to kill or maim the person so assaulted, shall be 


punished by imprisonment at hard labor for not more than 
tive years nor less than one year. 


The offense as presented by this section is made up 
of two things, act and intent. That the act may be 
shown to exist, it must be proven that the force and 
violence used was of the character, as used, to endanger 
life, the overt act of violence must be such as to jeop- 
ardize life or put the body in danger of receiving such 
great violence that death might ensue from such vio- 
lence. Whenever an act of this kind is done the law 
attaches a certain intent to such an act, and it dves not 
permit a party to deny that he intended the consequen- 
ces which usually, naturally, and. reasonably follow 
from acts of like character. Nor does the law permit a 
pieader when he sets out acts which make in the law 
an assault with intent to kill, to attribute any other 
intent to the party who did the act than the intent 
which the law attributes to such an act. 

As the law can not look into a man’s mind to find out 
his intent, it is forced to judge of his intention from his 
acts. Acting on this principle the presumption of law 
is that a man is held to have intended the natural and 
ordinary consequences of his acts. 

Chief-Justice Shaw, in Commonicealth v. York (9 
Metce., 103), said: 

A sane man, a voluntary agent acting upon motives, must 
be presumed to contemplate and intend the necessary, natural, 
and probable consequences of his own acts. If, therefore, une 
voluntarily or willfully does an act which has a tendency to 


destroy another’s life, the natural and necessary conclusion 
from the act is that he intended so to destroy such person’s 


~~ 
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life. So if the direct tendency of the willfal act is to do 
another some great bodily harm, and the death in fact follows 
as @ natural and probable consequence of the act, it is pre- 
sumed that he intended such consequence and he must stand 
legally responsible for it. So when a dangerous and deadly 
weapon is used with violence upon the person of another, as 
this has a tendency to destsoy life or do some great bodily 
harm to the person assailed, the intention to take life or do 
him some great bodily harm is a necessary conclusion from the 
act, 

Mr. Justice Field, in United States v. Outerbridge (5 

Sawyer, 620), said : 


The usual effect of a leaden ball tired from a loaded pistol of 
the common size at a distance of a few feet only, striki the 
head or back of a person is to kill such person; the inerdiane> 
fore presumes that any one whw fires a loaded pistol within a 
few feet of the object intends to kill; it therefore implies 
malice in him. 


If the act. as charged and proven tw have been done 
by petitioner had resulted in striking and killing 
Bousted, the crime would have been murder. 

Then, as a matter of course, under the section of the 
statute above set out it would be an assault with intent 
to kill, as that section to make an assault with intent 
to kill does not require it to be murder if death had 
ensued, for if in such case it would be manslaughter, 
the same act, if death did not ensue, would be an 
assault with intent to kill. Under the principles set 
out above as having been enunciated by eminent jurists, 
and in fact under every principle of the law relating to 
the method of finding intent, the act of petitioner, as 
charged by the information and as stated by Mr. Wal- 
rond to have been proven, can be nothing else than an 
assault with intent to kill, as it is defined by section 
2143 of the Revised Statutes. By the law as declared 
in ex parte Wilson (114 U. S., 426) and Mackin v. United 
States (177, 352) the offense is an infamous offense, and 
under article 5 of the amendment of the Constitution 
an not be punishable except the party is charged by an 
indictment or information of a grand jury. 

The United States court for the Indian country has 
no jurisdiction of an assault with intent to kill. 
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Section 25 of the act of Congress of March 1, 1880, 
is: 

That if any person in the Indian country assault another with 
a deadly weapon, instrument or other thing with an intent to in- 
flict upon the person of another a bodily injury when no consid- 
erable provocation appears, or when the circumstances of the 
assault show an abandoned and malignant disposition, be shall 
be adjudged guilty of a misdemeanor and on conviction shall be 
fined in any sum not less than fifty nor exceeding one thousand 
dollars, and imprisonment not exceeding one year. 


The offense defined in this law is declared by it to be 
a misdemeanor. The one defined as an assault with 
intent to kill is an infamous offense, and a party can 
only be tried for it after an indictment found by a grand 


jury. 


The petitioner was tried for an assault with intent to 
kill upon an information. This can not be done. But 
it is claimed that the court for the Indian country, al- 
though it does not have jurisdiction of an assault with 
intent to kill, may take an act that is an offense of this 
character and carve out of it the offense prescribed by 
section 25 of the act of March 1, 1889, and proceed to 
try, convict,and punish the party for an offense thus 
found to exist. 

Can this be done? 

What is the real crime that existed and of which the 
showing made by the Government makes the petitioner 
guilty? Assault with intent to kill. 

Then in legal parlance he is guilty of no other crime. 

There was no crime such as is prescribed in the 
twenty-fifth section of the act of March 1, 1889, which 
as an Offense had an independent existence. The lesser 
crime in such a case is merged in the higher one. When 
the proof shows a felony, by the law based on public 
policy the misdemeanor disappears. 

When a court does not have jurisdiction to try the 
infamous offense, the law, founded upon public policy, 
as well as upon good faith to the party tried, demands 
that the party shall not be tried for the misdemeanor 
by such court, as by this method of proceeding, if it 
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high offense by going before a court that had the right 
to try misdemeanors alone, and pleading guilty and 
receiving an inadequate punishment. But as this can 
not be done, it is a great iyjustice to a party that he 
should be tried and convicted twice for the same act. 
The verdict of the jury and judgment of the court in 
this case is no protection to the petitioner for the reason 
that the offense of which he was tried was a misde- 
meanor, as it is the rule of the law that a trial and con- 
viction, or acquittal, of a misdemeanor is no bar to 
another indictment for a felony. (People v. Sanders 4th, 
Parker’s Crim. Cases, p. 93; Dinkey v. Commonwealth, 
55 Am. Rep., 542; 17 Penn. State Rep., 126.) 

To make a trial and conviction or acquittal of a per- 
son for an offense a bar to another trial for the same 
act, the accusation, whether made by indictment or in- 
formativun, must be such as that the person might have 
been found guilty and sentenced on it for the act of 
which he is accused a second time, and for which he is 
put on trial a second time. 

If in the trial of this case the petitioner could not 
have been found guilty of an assiult with intent to kill, 
because the court had no jurisdiction to try such an 
offense, then he can not set up his trial and conviction 
before that court as a bar to a trial and conviction be- 
fore the court having jurisdiction to try him for such 
act upon a charge of assault with intent tokill. (Dinkey 
v. Commontealth, supra; State v. Hattabough, 66 Ind., 
223.) 

If a man has been once fairly tried there ought to be an end 
of the accusation forever. The right not to put in jeopardy a 
second time for the same cause is as sacred as the right of trial 
by jury and is guarded with as much care by the common law 
and the Constitution. 


A trial of a party before a court having no jurisdiction 
or a trial that is illegal may harass and annoy a person 
as much as though it was legal. Therefore it is that he 
must be tried for an act by a court having jurisdiction 
and in a legal way that he may be protected. 
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Mr. Wharton, in his Criminal Law, volume 1, section 
563, says: 

The true test is, could there have been a conviction of the 
major offense at the time of the conviction or acquittal of the 
minor? If so, then such conviction or acquittal of minor is a 
bar. The reason is, that by convicting or acquitting of the 
minoron a count in which the major is contained, the defend- 
ant is virtually acquitted of the major. 

In this case the offense of which petitioner was con- 
victed is the minor one, and that of assault with intent 
to kill is the major one. The court at Muscogee had 
no jurisdiction of the major offense; therefore the pe- 
titioner, by his conviction and sentence there, is not 
protected against another trial upon the same facts for 
an assault with intent to kill by a court having juris- 
diction of such offense. When such a state of case ex- 
ists, a court can not carve out of the higher oftense, of 
which it has no jurisdiction, one of less grade and try 
the party for it, as this is unjust tu the public, and it 
may be unjust to a party charged, and therefore it is 
against the policy and humanity of the law. ‘To au- 
thorize it to do so it must have jurisdiction of both 
offenses, and at the trial where the pafty is found guilty 
of the one of less grade the charge must be so made as 
upon that indictment the party might be found guilty of 
the major offense. 

The misdemeanor in this case is clearly merged in 
the felony, and the court must always try for the crime 
committed. 

In Wright v. State (5 Ind. 527), the court said assault 
and battery, which is simply a misdemeanor, is not in- 
cluded in any of the degrees of homicide. The misde- 
meanor is merged in the felony. The merger of the 
misdemeanor in the felony is as complete in the case of 
an assault and battery with intent to commit murder as 
where the murder is committed. 

In second Russell on Crimes, 9th Ed. p. 1026, occurs 
this paragraph: . 

Thus, where the defendant was.indicted for a misdemeanor, 


in burning a house ip his own occupation, such house being 
alleged to be contiguous and adjoining a certain dwelling- 
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house of divers liege subjects, etc. ; and the facts of the case 
as found by the counsel for the prosecution appeared to be 
that the defendant set fire to his own house in order to defraud 
an insurance office, and that in consequence several houses of 
other ey adjoining his own were burnt down. Ballard, 
J., said that if other persons, houses were in fact burnt, al- 
though the defendant might only have set fire to his own, yet 
under these circumstances the prisoner was guilty, if at all, of 
felony, the misdemeanor being merged and could not be con- 
— in this indictment; and he therefore directed an ac- 
quittal. 


If the court at Muscogee can carve a lesser offense 
out of a higher one of which it bas no jurisdiction, jus- 
tice might be defeated, because if, out of every assault 
with intent to kill, there might be carved an aggravated 
assault, and in this way, out of an infamous offense, a 
felony, a misdemeanor may be made, and it might be 
inadequate punishment administered. 

As 1 have said, this policy would be against public 
justice. Ifthe court at Muscogee had jurisdiction of 
an assault with intent to kill and the petitioner had 
been indicted for that offense and convicted of an aggra- 
vated assault, he could not complain, as such a proceed- 
ing would protect.him against any further trial; but as 
the court at Muscogee has no jurisdiction of assaults 
with intent to kill, it can not put a person on trial for 
that offense, nor can it ignore the higher offenses for 
the purpose of taking jurisdiction of the lesser one. 

Congress intended that the Muscogee court shouid 
try parties only for the lesser offense. In this case the 
information shows that the offense is one of which the 
Muscogee court has no jurisdiction. The allegations 
of the information in this case determine the jurisdiction. 

I am clear that upon the statement in the informa- 
tion, and the facts as stated by Mr. Walrond, the offense 
is that of an assault with intent to kill. 

It is said that perhaps the petitioner shot at the legs 
of Boustead, and that hence it was only an aggravated 
assault. Might not death ensue from such an assault? 
And if so, is it not an assault with intent to kill? Itis 
so because the intent and purpose of the prisoner was 
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to intlict such a wound as that death might follow from 
it, and when he did a wicked and wanton act like this 
neither he nor the prosecuting attorney has any right to 
carve out for him a lesser crime because perchance the 
assailed might not have died. It isenough to know that 
death might have followed. [s not the m-in artery of 
a man’s leg almost as vita: as the heart itself? It was 
not claimed for the prisoner that he only intended a flesh 
wound or that he aimed at any particular part of the legs. 
If he shot at Bousted’s legs in a reckless manner, is he 
then entitled to such an interpretation of his wicked con- 
duet as that he only intended to wound Bousted as to 
‘ause great suffering or little suffering, but not to such 
an extent as to endanger life? How are we to dis- 
tinguish in such a case between what might have been 
great bodily harm and a slight injury? If he actually 
shot at Bousted with a 45-caliber pistol without cause 
or excuse, then is he not held to have intended such re- 
sults as might probably have ensued from the act? 

There can be no difference between an intent coupled 
with an act to inflict such a wound as would probably 
result in long suffering and final death, and an intention 
to shoot a man through the heart coupled with the act 
of tiring. In such a case if carving out a less offense is 
to be done what line are we to carve to? Where shall 
we begin and where shall we end?) Upon what princi- 
ples or by what authority can it be said that because a 
man shoots at another man’s legs he only intended to 
inflict aslight wound? The intent was clearly to wound. 
Could a man know beforehand what sort of wound he 
was going tointlict? The prisoner is presumed to know 
the nature of the weapon used as well as the dangerous 
consequences of the use. 

[ am satisfied that the court at Muskogee had no ju- 
risdiction to try the petitioner of the offense that he is 
really guilty of, and he is therefore entitled to a dis- 
charge from arrest. I desire to say in regard to all 
these cases which have been before me on habeas cor- 
pus, that I think the Government has made a mistake. 
By this mistake these petitioners have been wrongfully 


, 


— 4 POLLO OLE iB, 


PP sme 


31 


deprived of their liberty. They have been harrassed 
by atrial. They have been put to the expense of em- 
ploying counsel. They have been cast into prison, and 
while their trials and convictions before the court at 
Muskogee can not be pleaded, in bar by them, I think 
when the grade of offenses are no higher than these 
they have committed the humanities of the law would 
be subserved by discharging all of them from arrest, 
and that the Government because of its mistakes pro- 
ceed no further. 
The writ is ordered to issue in this case. 
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UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
circuit court of the United States for the district of Massachusetts, greet- 


ing: 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between The 
United States of America, plaintiffs, and John D. Sanborn, of Rockport, 
in the district of Massachusetts, defendant, in an action of contract, a mani- 
fest error hath happened, to the great damage of the said defendant as by 
his complaint appears : 

We, being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United States, 
together with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court, to be then 
and there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done herein to correct 
that error what of right and according to the laws and custom of the 
United States, should be done. 

Witness the Honorable Morrison R. Waite, ¢ thief-Justice of the said 
Supreme Court, the ninth day of October, in the year of our Lord one 
thousand eight hundred and eighty-six. 

JoHN G. STETSON, 
Clerk of the Cireuit Court of the United States, 
District of Massacheetts. 


Allowed by : 
LeBaron B. Cox, 
U.S. Cireuit Judge, First Judicial Cireuit. 


la Crrevurr Court oF THE UNITED STATES, 
District of Massachusetts, ss: 


And now, here, the judges of the circuit court of the United States in 
and for the district of Massachusetts make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said circuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the Supreme Court of 
the United States, as within commanded. 

In testimony w hereof, I, John G. Stetson, clerk of said circuit court of 
the United States in and for the district of Massachusetts, have hereto 
set my hand: and the seal of said court this ninth day of October, A. D. 
1886. 

[SEAI..] Joun G. STETSON, 

Clerk. 
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2 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of the cir- 
cuit court of the United States for the district of Massachusetts, greet- 


a > 
Ing : 


Because in the record and proceedings, as also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 


the United States of America, plaintiffs, and John D. Sanborn, of Rock- 
port, in the district of Massachusetts, defendant, 11 an action of contract, 
a manifest error hath happened, to the great damage of the said plaintiffs, } 
as by their complaint appears : | 
We, being willing that error, if any hath been, should be duly corrected , 
and full and speedy justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then under your seal, dis- , 
tinctly and openly, you send the record and proceedings aforesaid, with 


all things concerning the same, to the Supreme Court of the United States, 

together with this writ, so that vou have the same at Washington on the 

second Monday of October next, in the said Supreme Court, to be then aad 

there held, that, the record and proceedings aforesaid being inspected, the 

said Supreme Court may cause further to be done herein to correct that 

error what of right and according to the laws and customs of the United 

States should be done. 

Witness the Honorable Morrison R. Waite, Chief-Justice of the said 

Supreme Court, the ninth day of October, in the year of our Lord one 

thousand eight hundred and eighty-six. 


mm « 


JOHN G, STETSON, 
Clerk of the Cireuit Court of the United States, 
District of Massachusetts. 
Allowed by : 
LeBaron B. Cort, 
U.S. Civeuit Judge, First Judicial Circuit, 


2a Crrevuir Court or THE UNITED STATES, 
District of Massachusetts, 88: 
And now, here, the judges of the cireuit court of the United States in 


aud for the district of Massachusetts make return of this writ by annex- 
ing hereto and sending herewith, under the seal of the said circuit court, 
a true and attested copy of the record and proceedings in the suit within 
mentioned, with all things concerning the same, to the Supreme Court of 
the United States, as within commanded. 

In testimony whereof, 1, John G, Stetson, clerk of said circuit court of 
the United States in and for the district of Massachusetts, have hereto set 
my hand and the seal of said court this ninth day of October, A. D. 1386. 

[SEAL. | Joun G,. STETSON, 

Clerk. 


ae 


3 UnIreED STATES OF AMERICA, 
Massachusetts District, ss: 
At a cireuit court of the United States for the first circuit, begun and 
holden at Boston, within and for the District of Massachusetts, on Satur- 
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eat 


day, the fifteenth day of May, in the vear of our Lord one thousand eight 
hundred and eighty-six. . 
Before the Honorable LeBaron B. Colt, circuit judge. 


In an action of contract. 


UNITED STATES OF AMERICA, PLAINTIFFS, 
v. t N >) 
, - No, 2188, 
Joun D. SaAnporn, OF ROCKPORT, IN THE DISTRICT 
of Massachusetts, defendant. 


Declaration.— Filed Oct. 15, 1883. 


And the plaintiffs say that the defendant is indebted to them in a large 
sum of money, to wit: Seven thousand three hundred and thirty-four 
dollars (37,334.00), for money received by the defendant of and from the 
plaintiffs without authority of law or right thereto, and interest on said 

sum from August 16th, 1873. 
4 To the damage of the said United States, as they say, the sum 
of ten thousand dollars. 

The writ in this cause is dated the twenty-third day of June, A. D. 
1883, and was duly entered at the October term of this court, A. D. 
1883, when and where the parties appeared by their respettive attorneys, 


Cn the third day of May, A. D. 1884, the following answer was filed: 
Defendant's answer.— Filed May 3, 1884. 


And now comes the defendant and for answer to plaijntiff’s process denies 
ach aud every allegation and averment in the plaintiffs’ writ and declara- 
tion contained, 

And further answering he says that the cause of action mentioned in the 
plaintiffs’ writ did not acerue within six years before the suing out of the 
plaintiffs’ writ ; also that in said suit certain parties are seeking alleged 
private rights in the name of the United States of America. 

By his attorney, 

Frank L. WASHBURN. 


This cause was thence continued from term to term to this present 
October term, A. D. 1885, when, on the twenty-seventh day of November, 
the following agreement is filed : 


Waiver of jury trial.—Filed Nov. 27, 1885. 


In the above entitled case it is agreed that trial by jury be, 
5 and it hereby is, waived, and that the case be tried before the court 
without the intervention of a jury, according to the provisions of 
sections 649 and 700 of the Revised Statutes of the United States. 
GEORGE P. SANGER, 
U. S. Attorney, Attorney for Plammtifs. 
FRANK L. WASHBURN, 
Altorney for Defendant. 
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Issue having been joined, the cause came on to be heard before the court, 
the Honorable George M. Carpenter, district judge of the United States 
for the district of Rhode Island, duly assigned by the Honorable LeBaron 
3. Coit, circuit judge, to hold said cireuit court, sitting, and was fully 
heard upon argument of counsel for the respective parties. 
Thereupon, on the twenty-sixth day of February, A. D. 1886, the court 
made their findings of facts and law in this cause and the same were filed 
accordingly, as follows : 


Findings of fact and law.— Filed Feb, 26, 1886. 


This cause was tried by the court without a jury, and the parties were 
heard and their aliegations and evidence have been considered, and the 
court now makes the following findings : 

The court finds as matter of fact as follows; that is to say: 

On or about the 15th day of July, 1872, the defendant sent the follow- 
ing letter to the Seeretary of the Treasury, which letter had been verified 
by oath, as appears by the copy thereof: 


Boston, July 15, 1872. 
Sir: Lbeg leave to submit the following statement under the act 
5a making appropriations for the vearending June 30, 1874, regarding 
the discovery and collection of money belonging to the United 
States withheld by any person or corporation, and to ask to be emploved 
under the provisions of the clause to which reference is made. I desire 
to set forth fully a written statement under oath as follows : 

First. Claims out of which T propose to recover, or assist in recovering, 
money of the United States for evasions of the laws and frauds upon the 
laws for the collection of internal-revenue tax upon spirituous and fer- 
mented liquors, as well in making false returns of the amounts manufact- 
ured as in evading the payment of the tax upon them which is returned ; 
and I append hereto a schedule of the names of the persons and firms 
which have thus withheld such moneys, and the probable amount thereof. 

I also beg leave to state that there are many other firms and owners of 
distilleries whom I can not more fully specify because IT am in process of 
investigation, and will file with the’ honorable Secretary an amended 
schedule as fast as I find the names of such firms. 

I ask to be allowed such amount from the collections, in the form of a 
percentage, as in the judgment of the Secretary of the Treasury in the 
matter Is meet and fit. 

I have the honor to be, very respectfully, 
Joun D. SANBORN, 


Hon. GrorGE S. BoutTweE tu, 
Secretary of the Treasury. 


6 Disrricr oF CoLUMBIA, 
County of Washington: 
Sworn and subseribed before me this 13th day of August, A. D. 1872. 
[SEAL. ] A. B. Jouxson, 
Justice of the Peace. 


ee 
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On the 13th day of August, 1872, a contract in writing was made be- 
tween William A. Richardsen, Acting Secretary of the Treasury, and the 
defendant, which contract was in the following words: 


An agreement made this 13th day of August, A. D. 1872, by and be- 
| tween William A. Richardson, Acting Secretary of the Treasury, party of 
| the first part, and John D. Sanborn, of the city of Boston, Massachusetts, 


party of the second part. 
The said party of the second part having been designated by the Seere- 
tary of the Treasury as one of three persons to assist the proper officers 

. of the Government in discovering and collecting moneys belonging to the 
United States withheld by certain persons, under one of the provisions of 
the legislative, executive, and judicial appropriation bill approved May 8, 
1872, and the said party of the se¢ond part having fully set forth, as 
therein required, in a written statement under oath, addressed to the See- 
retary of the Treasury and filed in his office, that he proposes to recover, 
or assist In recovering, for the United States, from the following persons, 
to wit: (Here follows list of names) a large sum of money, to wit, five 
: hundred thonsand dollars, which the said party of the second part claims 
: tu be due to the United States for internal-revenue taxes upon spir- 
| 6a ituous and fermented liquors, as well as in making false retarns of 
the amounts manufactured as in evading the payment of the tax 
upon them which is returned, which were legally due under the several 
acts of Congress levving internal-revenue taxes, and which have been with- 
held by the said persons, 

Now it is agreed by and between the said parties: 

— First. That the said party of the second part may proceed to collect the 

said taxes so alleged to be due to the United States by the said persons. 

Second, That in ease any legal proceedings are required to be had in 
the premises, the same shall be conducted by the proper United States at- 
torneys, but no such proceedings shall be taken without the written con- 
sent of the Secretary of the Treasury first being obtained. 

Third. No settlement of such claims shall be made except under the pro- 
visions of section 10 of the act of Mareh 5, 1863. - | 

Fourth. All the costs and expenses which shall be incurred by the party 
of the second part in investigating and prosecuting thesaid claims, of every 
name or nature, shall be paid and borne by said party of the second part, 
and no part of the same shall be paid out of that portion of whatever shall 
be realized from said claims under this agreement which is to be retained 
by the United States. 

Fifth. The said party of the second part shall, whenever required by 
the Secretary of the Treasury, make a full report in writing of all his acts 
amd proceedings under this contract. 

Sixth. Whenever any money shall be collected from said persons upon 
said claims, either by legal proceedings or by settlement as 
compromise of said claims, such money shall be paid by said per- 

sons to the eredit of the Secretary of the Treasury, and out of any 

money so collected and received there shall be paid to said party of the 
second part, in full for his services and for all the costs and expenses of : 
such collection, a sum equal to 50 per cent. of the gross sum so collected ae 

and received, which said 50 per cent. shall be paid to the party of the see- P. 

ond part as fast as the money is collected and paid to the credit of the 
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Secretary of the Treasury. The balance of said money to be paid into the 
Treasury of the United States. 

Seventh. This contract may be revoked at any time at the pleasure of 
the Secretary of the Treasury 

In witness whereof the said parties have hereunto set their hands and 
seals the day and year above written. 
[SEAL. | Witiiam A. RICHARDSON, 

Acting Secretary of the Treasury. 
Joun D. Sanporn. [SEAL] 


Witness to both signatures : 
EK. C. BANFIELD. 


On the 25th day of October, 1872, the defendant sent to the Secretary 
of the Treasury a statement of which the following is a copy, which st: ite- 
ment was verified by oath, as appears by the copy thereof: 


Boston, October 25, 1872. 


Sir: I beg leave to submit the following statement under the act mak- 
ing appropriations for the year ending June 30, 1873, 1 regarding the dis- 
covering and collection of money be longing to the United States withheld 
by any person or corporation, and to ask that my employment by the 

Secretary of the Treasury, under the provisions of the clause to 
& which reference is made, may be extended and made to relate to 

claims against the persons, and whose names are set forth in the 
following schedule hereunto annexed, for moneys illegally withheld by 
them from the Government. 

I desire also to state that the foregoing cleims, out of which I propose 
to reeover or assist In recovering moneys for the United States, arise under 
the taxes imposed upon legacies and successions and income under the act 
of July 30, 1864, and subsequent amendatory acts, providing tor the col- 
lection of taxes tor internal revenue. 

And [ further request that the foregoing cases may be brought under 
my contract with the Secretary of the Treasury bearing date August 13, 
1872. 

[ am, very respectfully, 
JoHN D. SANBORN, 


Hon. GEORGE S. BouTWELL., 
Secretary of the Treasury. 


* 
* 


District Waldenham * * * James A. Burtis * * * 
John Kk. Wool. ‘ 
JoHn D. SANBORN 


Personally appeared before me the above-named John D. Sanborn, at 
Washington, D. C., on the 18 day of November, A. D. 1872, and made 
oath that the foregoing statement by him subscribed is true to the best of 
his knowledge and belief, 

A. B. Jounson, 
Justice of the Peace. 


; 
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- On the 30th day of October, 1872, the Acting Secretary of the Treas- 
ury entered into a contract, the material parts of which contract are as 
follows : 
9 Whereas John D. Sanborn, of the city of Boston, has fully set 
forth, in a written statement signed by him, under oath, and has 
filed the same in the office of the Secretary of the ‘Treasury, wherein he 
proposes to recover, or assist the proper oflicers of the Government in re- 
covering, for the United States from the following persons, to wit: * * * 
Jno. E. Wool estate, * * * * large sum of money, that is to say, 
the sum of about fifty thousand dollars, which the said Sanborn claims to 
be due tothe United States, as and for internal-revenue taxes which have 
been withheld by said persons, under and by force of the act of June 30, 
1864, and other acts amendatory thereof, imposing taxes upon legacien, 
successions, and incomes; it is hereby agreed by and between W. A. 
Richardson, Acting Secretary of the Treasury, of the first part, and the 
said John D. Sanborn, of the second part, that the contract or agreement 
entered into by and between the said parties, bearing date August 13, 
1872, relating to the proposed recovery of certain moneys alleged to be 
due to the U hited St: ites, is hereby exte nded and enlarged so as to em- 
brace and relate to the persons herein specifically enumerated ; and all the 
provisions, conditions, and terms of the said contract of August 13, 1872, 
shall be held to apply to and control this agreement. 
[n witness whereof the said parties have hereunto set their hands and 
seals this 30th day of October, A. D. 1872 
Wittiam A. RICHARDSON, 
Acting Secretary. 
Joux D. Sanporn. [SEAL] 


Signed and sealed in the presence of 
Ww. H. Stringer, as to John D. Sanbern. 


10 Srate, Ciry, AND County or New YOrK, 8s: 


On this thirtieth day of Giaiadiaes in the year of our Lord one 
thousand eight hundred and seventy-two, before me personally appeared 
John D. Sanborn, to me personally known, and known to me to be one 
of the individu: be deseribed in and who executed the within instrument, 
and he acknowledged that he executed the same for the uses and purposes 
therein mentioned. 

[SEAL. | RicHarp C. GREEN, 
Notary Public, New York County. 


On the third day of February, 1873, the Secretary of the Treasury 
signed and issued a paper, of which the following is a copy: 


TREASURY DEPARTMENT, 
February 3, 1873. 


Sir: You are requested to assist John D. Sanborn, esq., of Boston, in 
the examination of official records in reference to such cases of alleged 
violation of the internal revenue laws as he may ask for your co-opera- 
tion. 
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Mr. Sanborn is acting under an appointment from me and may need 
some information from the offices of collection and assessors for the pur- 
pose of verifying his claims. 

Very respectfully, 


GEORGE S. BouTwELL, 
Secretary of the Treasury. 


To SU Pervisors and collectors of internal revenue, 


1] On the fifteenth day of October, 1873, the Secretary of the Treas- 
| ury signed and issued a paper of which the following is a copy : —_— 


TREASURY DEPARTMENT, 
October 15th, 1873. 
To supervisors and collectors of internal revenue : 


You are requested to assist John D. Sanborn, of Boston, in the exam- 

ination of such cases of alleged violations of the internal revenue laws as 
| he may ask for your co-operation. 
| Mr. Sanborn is acting under an appointment from the Treasury De- 

partment and may need some aid and information from your district for 
| the purpose of verifying his -claims, 
\ Please render him such assistance as he requires. 
Very respectfully, 

Wa. A. RicHarpson, 

Secre fary of the Treasury. 


John EK. Wool died at Troy, in the State of New York, on the 10th — 
| day of November, 1869, leaving a large estate and leaving Sarah N, 
i Wool, his widow, surviving him. On the 8th day of February, 1870, 
| his will was proved by the surrogate of Reusselaer County, and on the. 
i ith day of March, 1870, letters testamentary were issued by said surrogate 
ty to John A. Griswold and Asher R. Morgan as executors of said will, On 
{i the dist day of October, 1872, John A. Griswold died and said Morgan 
: has since been the sole executor of the will, On the 7th day of May, 
| 1873, Sarah N. Wool died. 

The following is a copy of the will and codicils thereto of John E. 
Wool as the same were proved : 


12 The last will and testament of Major-General John E. Wool, of the 

| _ United States Army. 

| I, John E. Wool, major-general in the United States Army, of the city 

| vf Troy, State of New York, do hereby make this my last will and testa- ‘ 
ment, and by which I hereby revoke all other wills which I may have at c 


any time previously made. 

After paving my funeral expenses and my lawful debts, I make and de- 
clare the tollowing bequests : 

I bequeath to my beloved wife, Sarah N. Wool, in addition to what I 
have already given her, which is five thousand dollars. secured to her by 
mortgage by He len M. Hicks and husband, twenty thousand dollars, to 
have : ‘and hold the same in her own right and to dispose of the same as 
she may deem proper. 

IT also bequeath to my beloved wife, Sarah N. Wool, during her nat- 


~ 


ural life, but no longer, ten thousand dollars annually to be paid to her 
quarter yearly, or oftener, if she should require it. 

I also bequeath to my beloved wife, Sarah N. Wool, during her natural 
life, but no longer, the use of my homestead or dwelling-house standing on 
the corner of First and Ferry streets, including lots number fifty-three 
and fifty-four 4s numbered in deed of conveyance, extending one hundred 
feet on First street and one hundred and thirty feet on Ferry street to 
an alley, with garden-houses and outhouses, and rents accruing therefrom, 
with all the tools and implements on the premises. Also, during her nat- 
ural life the use of all my furniture, bedding, linen, and other household 

goods, including china, glass, and plate, whether of gold or silver, 
13 together with my books, including portraits and pictures contained 

in my library or elsewhere. Also, the use of my wines, liquors, 
fuel, and other consumable stores of provisions of which I may be pos- 
sessed at the time of my decease. I also bequeath to my beloved wife, 
Sarah N. Wool, absolutely, and to dispose of the same as she may deem 
proper, my horses, carriages, and harness, and implements for cleaning 
the same, together with the blankets, halters, saddles, and bridles, except- 
ing my military saddle, bridle, housing holsters, and two pistols, revolv- 
ers, Which I bequeath to Chester Griswold, of Troy, N. Y., Mrs. Wool’s 
grand-nephew. 

I also bequeath to my beloved wife, Sarah N. Wool, absolutely, to be 
disposed of she may deem proper, all iny wearing apparel. The forego- 
ing bequests to my beloved wife, Sarah N. Wool, are hereby declared to 
be in jieu and satisfaction of all claim or right of Gower or otherwise in 
mv estate. 

[ bequeath to my niece, Eliza Morgan, the daughter of my sister, Mary 
MeCready, deceased, twenty thousand dollars, to be paid to her within one 

year after the decease of my wife, Sarah N. Wool, provided she may be 
living; if not, I] bequeath it in trust to her son, Asher Riley Morgan, of 
the city of New York, to be distributed in equal parts to as many as may 
be living, whether one or more in number, of the children of her three 
sons, viz: John Wool Morgan, deceased ; Captain James McCready Mor- 
gan, who died while serving his country in the Army of the Jnited 
States ; and Asher Riley Morgan, the trustee and one of the executors of 
this will, hereafter to be named. If there should be no children or child 
living of the three sons, I bequeath the amount, twenty thousand dollars, 
to Asher Riley Morgan, the trustee. | 
14 I also bequeath, in addition, it trust to Asher Riley Morgan for 
the children of the three sons of my nieve, Eliza Morgan, if any 
should be living, whether one or more, thirty thousand dollars, to be dis- 
tributed in equal parts in such sums and at such times as the trustee shall 
deem advisable for their interest and benefit. If only one should be liv- 
ing, the bequest will be given to that one at the discretion of the trustee, 
as above directed. If more should be living, I bequeath it to my two 
nieces in equal parts, Caroline and Ann, daughters of my sister, Martha 
Rilev. 

I also bequeath to Asher Riley Morgan, the son of my niece, Eliza Mor- 
gan, fifty thousand dollars. 

I also bequeath to his daughter, Sarah Wool Morgan, provided she is 
living, five thousand dollars. If she should not be living, I bequeath it 
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to her father, Asher Riley Morgan, or his heirs, to be paid as soon as con- 
venient after the decease of my wife, Sarah N. W vol, 

I bequeath to my two nieces, the daughters of my sister, Martha Riley, 
by name ¢ Caroline and Ann, each thirty thousand dollars, to be paid to them 
one year after the decease of my wife, Sarah N. Wool. * 

[ also bequeath in trust to Asher Riley Morgan for the benefit of the 
widow, if she should be living at the time of my decease, of John Wool 
Morgan, five thousand dollars, to be paid to her in such sums and at such 
times as he may deem advisable and proper after the decease of my wife, 
Sarah N. Wool. 

I also beque ath in trust to Asher Riley Morgan for the benefit of my 
sister, Eliza Tallman, now Eliza Baldwin, if she should be living at the 

time of my deces a-e, two hundred and fifty dollars per annum dur- 
15 ing her natural life, but no longer, payable after the decease of my 
said wife, Sarah N. Wool. 

I also bequeath to her son John EF. Tallman, two thousand dollars, to 
be paid after the decease of Mrs, S. N. Wool. 

I bequeath to my cousin Benjamin B. Wool, seven thousand dollars ; 
to my cousin Peter Wool, five thousand dollars; to my cousin Johan E. 
Wool, jr., during his natural life, three hundred and fifty dollars per an- 
num, payable quarter-yearly, that is, every three months one quarter of 
the three hundred and fifty dollars, to be paid after the decease of Mrs. S. 
N. Wool. 

[ bequeath to my friend Amos K. Hadley, a distinguished lawyer and 
formerly speaker of the house of assembly of the New York legislature, 
and his wife, Mrs. Hadley, each two thousand five hundred dollars, to be 
paid after the decease of Mrs. Ss, N. Wool. 

T bequeath to the Reverend Doctor Duncan Kennedy and his wife, the 
daughter of my friend Joshua A. Spencer, a distinguished lawyer, one 
thousand dollars. LT also bequeath to his daughter, Mary Howard, one 
thousand dollars, all which is given in remembrance of the many friendly 
and kind acts which passed between myself, Mr. Spencer, and others of 
his charming family ; to be paid after the decease of Mrs. S. N. Wool. 

I bequeath to Jose ‘ph W. Moulton (the brother of- my wife, Sarah N. 
Wool), or his heirs, seven thousand five hundred dollars; this in conse- 
quence of his friendly and kind feelings to myself; and T also bequeath 
to Sarah Wool Cooper, the niece of my wife, Sarah N. Wool, seven thou- 

sand dollars, provided she is living ; if not living, | bequeath the 
16 amount to her son and daughter, in equal parts, to be paid after 
the decease of Mrs. 8S. N. Wool. 

[ also bequeath to my aide-de-camp during the late rebellion, Brevet 
Major-General Thomas Jetlerson Cram, and his wife, Mrs. Cram, each 
four thousand dollars should they’ be living at the demise of my wife 
Sarah N. Wool; if not living at the time, I heque: ath it to their daughter, 
their first born, provided she is living; if not living, I bequeath the eight 
a dollars to Sarah Wool Morgan, the daughter of the deceased 

Captain James McCready Morgan. The bequest to General Cram and 
Wife is in remembrance of his distinguished services to his country previ- 
ous to and during the late rebellion and his triendly devotion to myself. 

I also bequeath to my aides-de-camp, Colonel L. G. B. Carmon, Colo- 
nel Alexander Hamilton, jr., and Brevet Major-General Richard Arnold, 
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' of the United States Artillery, each five thousand dollars. This in re- 
membrance of their distinguished services rendered their country during 
the late rebellion and their devotion and great kindness to myself while 
serving on my staff. Their conduct on all occasions was worthy of all 
praise. To be paid after the decease of Mrs. 8S. N. Wool. 

I bequeath to William Laurenson, a soldier in the Army of the United 
States, for faithful services, nine hundred dollars for the benefit of himself 
and his wife, and one hundred dollars for giving to a son of theirs my 
name; in all, one thousand dollars. 

I also bequeath to Ann Letson, my servant, provided she remain in the 

service of my wife, Sarah N. Wool, until her decease, fifteen hundred 
17 dollars, and to Sarah Jackson, my servant, provided she remains in 

the service of my wife, Sarah N. Wool, twelve hundred dollars, 
Also, I bequeath to James H. Davis, my servant, provided he remains in 
| the service of my wife, Sarah N. Wool, until her decease, the occupation 
of the house he now occupies in Ferry street, on lot No. 24, free of rent 
during his natural life, he paying all taxes and repairs of the same. 

I also bequeath to William T. Jackson, my coachman, provided he re- 
mains in the service of my wife, Sarah N. Wool, until her decease, one 
thousand dollars, to be endorsed on his mortgage which I hold against him, 

I bequeath to the Hon. John A. Griswold, a Representative in Con- 
gress, five thousand dollars, this in, remembrance of family services pre- 
vious to and during the rebellion. 

I also bequeath to his son, John Wool Griswold, five thousand dollars. 
a This is given as a slight token of my appreciation of the friendly feelings 

| which induced his parents to give my name — their charming and promising 
| son, to be paid after the decease of my wife, Sarah N. Wool. 

I also bequeath to Mrs. Colonel R. C. Hawkins one thousand dollars, 
This in remembrance of her great kinduess in presenting me with a beanti- 
ful silver coffee-pot while I was in command of the Eastern Department 
of Virginia during the late rebellion, headquarters at Fort Monroe. 

I give and bequeath to the Reusselaer Polytee’nic Institute of Tro 
twenty thousand dollars, provided the institute remains in Troy. To 

the Troy Orphan Asylum three thousand dollars. To the Da 
| 1s Home, situated in Troy, two thousand dollars, and to the Catholie 
| Orphan Asylum, situated in Troy, two thousand dollars, to be paid 
after the decease of my wife, Sarah N. Wool. 

I also bequeath to my executors, to be named hereafter, each five thou- 
sand dollars, limiting, however, the bequest to those only who may qual 
and discharge the duties required of them in the execution of my wil 
The five thousand dollars to each executor who mav qualify and discha 
the duties required will be in full satisfaction for any services alee 
excepting only extraordinary expenses. 
| I bequeath to my friend Mrs. John A. Griswold my marble figure 
| called Cleopatra. I also bequeath to her son, John Wool Griswold, my § 
| namesake, my homestead, including lots numbered fifty-three and fifty- - 
four, and situated on the corner of First and Ferry streets, extending one “# 
hundred feet on First street and one hundred and thirty feet on Fe 
street, with all the buildings thereou, to have and to hold the same in his 
own right after the decease of my wife Sarah N. Wool, with all the right 
and title I may have possessed, provided, but not otherwise, that he ta 
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possession after the demise of Mrs. Wool and occupies it as a homestead 
and permanent residence. In such a case, but not otherwise, I bequeath 
to him my furniture, including my dining set, silver and geld plate, books 
of every description contained in my library or elsewhere, with all the 
portraits and pictures, and whatever else may be on the premises at my 
decease. 

If he, John Wool Griswold, should take possession as devised, or should 


he think proper to substitute another building for his residence on- 


19 the lots, but not otherwise, I bequeath to him an additional ten 

thousand dollars for the purpose of adding another building or 
room either to the one o: the other of the buildings designed for his resi- 
dence on the lots for keeping and preserving my books, portraits of my- 
self and wife, swords and other military articles or implements, or any- 
thing else worthy of preservation not otherwise bequeathed. 

The several bequests in money to my beloved wite, Sarali N. Wool, will 
be prompt'y complied with by my executors, to be named hereafter ; that 
is, the twenty thousand dollars at any time she may desire payment, and 
arrangements to meet promptly the ten thousand dollars annually, paya- 
ble quarter-yearly ; that is, one-fourth of ten thousand dollars every three 
months after my decease and until her decease, but no longer. ° 

The bequests following those of my wife, Sarah N. Wool, will inno 
case be paid or delivered until after her decease, and not until my execu- 
tors can conveniently pay them, at their diseretion, either in money or 
stocks, bonds, notes, or mortgaves, without unnecessary sacrifice and with- 
out interest, no matter how long payment may be delayed. 

All my persona! estate, beyond what may be requisite to meet the pay- 
ment of the bequest to my wife, Sarah N. Wool, will, as far as practica- 
ble, be securely invested on interest. which will be added to that intended 
for the payment’ of the bequests authorized by the will. 

The residue of my personal estate, if any remains after paying the be- 

quests already authorized by my will, [ bequeath to my three 
20) nieces and two nephews, or their heirs, in equal proportions, viz: 

To my niece, Eliza Morgan, the daughter of my sister, Mary Me- 
Cready ; my two nieces, by name Caroline and Ann, the daughters of my 
sister, Martha Rilev, and her two sons; their given names are known to 
Asher Riley Morgan. 

And lastly, [do hereby nominate and appoint Asher Riley Morgan, 
my grand-nephew, a lawver, Charles R. Ingalls, one of the justices of 
the supreme court of the State of New York, and John A. Griswold, the 
nephew of my wife Sarah N. Wool, a Representative in Congress, execu- 
tors of this my last will and testament, and by which allother wills by me 
made are revoked. In witness whereof I have hereunto set my hand and 
seal, seventeenth day of March, eighteen hundred and sixty-eight. 


Joun E. Woon. [ 1. s. | 


Subscribed, sealed, and deelared by the testator, John E. Wool, to be 
his last will and testament in the preseneé of us, who, at his request, in 
his presence and in the presence of each other, have subseribed our names 
as withesses. 

Joun T. Lamport, of the city of Troy, Reusselaer Co., N.Y. 
THomas M. Tipps, of the city of Troy, Reus. Co., N.Y. 
Wituiam A. THompson, of the city of Troy, Reus. Co., N. Y. 
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Whereas, my last will and testament, dated the seventeenth dav of 
March, 1868, I gave to John W. Griswold my real estate situate on the 
corner of First and Ferry street, in the city of Troy, and a legacy of ten 
thousand dollars, for the purpose mentioned in said will, I do by this 
present writing, which I declare to be a codicil to my said will, give and 

bequeath to said John W. Griswold the further sum of twenty-five 
2] thousand dollars in increase of and in addition to said legacy, and 
I hereby ratify and confirm my aforesaid will in all respects except 
so far as changed by this codicil. In witness whereof I have hereunto 
subseribed my name and affixed my seal this second day of November, 
1869. 
Joun E, (his x mark) Woon. [1 8.] 


Signed, sealed, published, and declared by the testator to be a codicil 
to his last will and testament in our presence, who, at the same time, in 
lis presence, at his request and in presence of each other, have subscribed 
our Dames as Witnesses, 

C. L. Tracy, Troy, N. Y. 
G. F. Sims, Troy, N.Y. 


(ddieil, 


Whereas I, John E. Wool, did this second day of November, 1869, 
make and execute a codicil to my last will and testament, now I do here- 
by make a second codicil to said last will and testament (which last will 
and testament is dated the seventeenth day of March, 1868). I authorize 
amd «clireet my executors named in my said will to pay to my wife such 
sum of money as she shall desire up to fifty thousand dollars for the pur- 
pose of erecting a monument for her and me, 

In witness whereof I have hereunto subscribed my name and affixed 
my seal this second day of November, 1869. 

Jousx (his x mark) Woon. [L. s.] 


Signed, sealed, published, and declared by the testator to be a second 
codicil to his last will and testament in our presence, who, 
22 at the same time, at his request, in his presence and in presence 
of each other, have subscribed our names as witnesses. 
C, L. Tracy, Troy, N.Y. 
James THorn, Troy, . Y. 


(edieil, 


I, John E. Wool, do make this third codicil to my last will and testa- 
ment, which last will and testament and the first and second codicils 
thereto are hereto annext, and are hereby republished and confirmed. 

First. J give and bequeath to the trustees of Williams College, in the 
State of Massachusetts, the sum of five thousand dollars, an evidence 
of my application of the compliment conferred on me by that institution. 

Second. I give and bequeath to the heirs of Robert Wool the sum of 
five thousand dollars. 
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Third. I give and bequeath to Chester Griswold, son of Johu A. Gris- 
wold, ten thou:and dollars; and to each of the other children of John A. 
Griswold, three thousand doilars, 

Fourth. I give and bequeath to Mrs. Harriet E. Hart two thousand 
dollars, an evidence of my regard. 

Fifth. I give and bequeath to James A. Hardie and E. D. Townsend, 
who were formerly of my military family, two thousand dollars each. 

Sixth. I give, devise, and bequeath to James Davis, in addition to the 
provision for him in my will, the house and lot oceupied by him in Ferry 
street, and one thousand dollars. 

Seventh. I revoke five thousand dollars of the bequest in my will to 

the Polytechnic Institute. 

23 In witness whereof I have hereunto set my hand and seal this 
fifth day of November, 1869. 


Joun FE, (his x mark) Woon. [L. s.] 


Signed, sealed, published, and declared by the testator to be a third 
codicil to his last will and testament in presence of us, who, at the same 
time, in his presence, at his request, and in presence of each other, have 
subscribed our names as witnesses. 

(. L. Tracy, Troy, N. Y. 
JAMES Thorn, Troy, N.Y. 
C. L. Husppeeui, Troy, N.Y. 


John T. Masters was collector of internal:revenue at Trov, and his dis- 
trict included the city of Troy. He and his deputy knew of the death of 
John EF. Wool at about the time it occurred ; they knew that he left a 
large estate and that he left a will, and knew what were the provisions of 
his will, and talked together regarding the claim that a legaey tax would 
be due after the death of Sarah N. Wool, both before and after her death ; 
thev knew of the death of Sarah N. Wool at about the time it occurred, 

On the 31st day of July, 1873, said Masters sent to said Morgan a let- 
ter, of which the following is a copy : 


UNITED STates INTERNAL-REVENUE 
CoLLector’s OrFrice, 15TH Districr, New York, 
Troy, July 31st, 1873. 

Sir: No return has been made to me of the legacies and distributive 
shares of the estate of the late Gen. John E. Wool, of whose will I 
am informed you are the only surviving exeeutor who has qualified as 

such. 
24 Enclosed herewith is the “ collector’s notice for legacy and suc- 
cession taxes” and the proper form upon which to make a return 
of all the legacies and distributive shares arising from personal property, 
ete., being in your charge and trust as executor as aforesaid. 

Please make a return to me at your earliest convenience of all such 
legacies and distributive shares or successions and all other facts and in- 
formation as required by law to be made by you as executor. 

Very respectfully, 
Joun I, MASTERs, 
Collector. 
ASHER R. MorGan, Esc 


9 
Executor, &c., New York. 
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In this letter were enclosed the papers therein referred to, that is to say, 
the “collector’s notice for legacy aa tamunioe taxes’ and the proper 
form upon which to make the return. 

Within a few weeks after the death of Sarah N. Wool said Mo 
wrote to the Secretary of the Treasury asking him to refer the question. 
of succession and legacy tax on the estate of said John E. Wool to some 
person in authority to pass upon the liability of said Morgan to pay taxes 
on said estate and before the 31st day of July, 1873, he received a letter 
from the Secretary of the Treasury referring all questions relating to said 
matter to Lucien Hawley, supervisor of internal revenue. Said Morgan 
subsequently had several consultations with said Hawley relative to said 
taxes. : 
On the 12th day of July, 1873, J. W. Douglass, Commissioner 
95 of Internal Revenue, addressed a letter to J.T. Masters, esq., 

collector of internal revenue at Troy, N. Y., of which letter the 
following is a copy : 


TREASURY DEPARTMENT, 
OFrricE OF INTERNAL REVENUE, 
Washington, 12 July, 1873. 

Sin: T. J. Cram, of 1817 De Lancey Place, Philadelphia, Pennsylva- 
hia, writes : 

“ Maj. Gen. Wool, U.S. A., died Nov. 10,1869 (in Troy, N. Y., his 
residence), leaving legacies of $4,000 each to my wife and myself. But 
there was a condition in the will forbidding his executors from payin 
any legacies until after the death of his wife. * * *™ Mrs, Wool 
died 6 May last. 

* The executor proposes to retain from the legacies U, S. tax of 6 per 


cent. on payment 18th inst. of the legacies, &e.” 


There is nothing in the statements above to show that the said legacies 
are not subject to tax, but the same would appear to be liable, as indicated 
in “ Circular 86.” (See p. 30, “ Series 6, No. 1.”) 

Very respectfully, 
J. W. DovG.ass, 
Commiasioner. 
J. T. Masters, Esq., 
Collector, Troy, N. Y. 


On the first day of August, 1873, said Morgan delivered to Lucien 
Hawley, supervisor of internal revenue, in payment for the taxes due from 
the estate of the said Wool, a draft, of which the following is a copy and 
a copy of the endorsements thereon : 


2ti [2-cent internal rev. stamp. Cancelled. } 
New York, Aug’t lat, 1873. 
Pay to William A. Richardson, Sec. of Treasury, or order, fourteen 
thousand six hundred and sixty-eight dollars. 


AsHER R. MorGAx, 
Surviving executor of last will, &e., of John E. Wool, dee’d. 


United States Trust Company of New York. 
$14,668. 
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(Indorsed as follows:) 
Treasury DEPARTMENT, 
August 9, 1873. 
» Spinner, Treasurer of U.S. 
Wa. A. RICHARDSON, 
Secretary. 


meee 
7 


Pay to the order of F. 


S. at New York, or order. 
L. H. Turrie, 
Ass’t Treas. US. 
THos. HiLLHousek, 
Assistant Treas. U.S. 


Pay ass’t treasurer U, 


This draft was in due course paid by the United States Trust Company. 


Said Morgan wrote to the Secretary of the Treasury, as herein stated, 


of his own motion and paid said sum as taxes, without demand or sugges- 
tion made to him except as herein stated. He never knew the defendant 
and has never had the matter of payment of said tax brought to his at- 
tention in any way by the defendant or any agent of the defendant. 
27 About one month after the death of said Sarah N. Wool, the de- 
fendant called on said Hawley for aid in the matter of collecting 
the tax due from the estate of said John E. Wool. 

On or about the first day of August, 1873, said Hawley delivered to 
said Sanborn the draft hereinbefore referred to, which draft he, said Haw- 
ley, had received from said Morgan. 

‘On the thied d: ww of August, 1873, said defendant enclosed said draft to 
the Secretary of the Tre: asury ina letter of which the following is a copy : 


NeW York, August 3, 1873. 


Sir: Referring to the contract made by me with the Hon. George 8. 
Boutwell, late Secretary of the Treasury, bearing date August 13, 1872 
and as amended by the agreement October 30, 1872, I have the honor to 
report that Asher R. Morgan, executor of the estate of General John E. 
Wool, deceased, late of Troy, N. Y., and one of the parties named in my 
schedule accompanying said contrac t, has paid to me the sum of $14,668, 
being the full amount of taxes due the Government by him arising from 
the legal assessment on legacies and successions of said trust, and which 
has never before been paid. I herewith enclose said sum and respectfully 
request that one-half of the same shall be paid into the Treasury to the 
credit of the Secretary of the Treasury, and that the remaining half thereof 
shall be paid to me in accordance with the terms of my said contract. 

Please transmit receipt to Mr. Morgan, No. 7 Beekman street, New 
Yor k. 

Very respect ful ly, 
JoHN D. SANBORN. 


Hon. Wa. A. RicHARDsON, 
Seeretary of the Treasury, Washington, DC. 


28 Jn the 9th day of August, 1873, the Secretary of the Treasury 
enclosed said draft of said Asher R. Morgan, together with other 


ft es 


drafts and certificates of deposite, to the Treasurer of the United States, 


with a letter, of which the following is a copy : 


TREASURY DEPARTMENT, 
Washington, D. C., Auguat 9, 1873. 


Sir: I enclose herewith for collection and deposit to my special credit 
on account of moneys received and paid under the first section of the legis- 
lative, executive, and judicial appropriation act, approved May 8, 1872, 
the following drafts, indorsed payable to your order : 


Draft No. , drawn on the United States Trust Company, of New 
York City, by Asher R. Morgan, dated August 1, 1875, for 314,668. 
Draft No. 692, drawn on National Bank of Commerce, of New York 
Citv, by George Bliss, dated August 7, 1873, for $11,149.54. 
Certificate of deposit No. 993, of the Marine National Bank, New York 
City, for $176.70, dated August 1, 1873. 
Certificate of deposit of Mechanics’ Bank of Brooklyn, N. Y., No. 
1500, for $2,412, dated July 3, 1873. 
Draft No. 9936,drawn on Bank of New York by Second National 
Bank of Cleveland, Ohio, July 31, 1873, for $3,535.74. 
Certificate of deposit of Mechanics’ National Bank of New York City, 
No. 2542, for $61, dated August 6, 1873. 
29 The entire sets of c. d’s covering these amounts should be sent 
to this office. 
Very respectfully, 
Ww. A. RICHARDSON, 
Secretary. 


‘Hon. F. E. Spinner, 
Treasurer of United States. 


On the 15th day of August, 1873, the Treasurer of the United States 
delivered to the Secretary of the Treasury certificate of deposit No, 26, 
enclosing the same in a letter, under date of said August 15, 1873, of 
which letter and certificate of deposit, respectively, the following are 
copies : 


TREASURY OF THE UNITED STATEs, 
Washington, August 15, 1873. 
Sir: For drafts and certificates of deposit received, as per yours of 9th 
instant, I enclose, in triplicate, my certificate of deposit No. 26, on ac- 
count of Secretary of the Treasury, account of moneys received and paid 
under first section of legislative, executive, and judicial appropriation act 
May 8, 1872, $32,002.68. Collection of checks and certificates described 
on back of Treasurer’s certificate. 
Very respectfully, 
F. E. Sprnner, 
Treasurer of the United States, 
Hon. W. A. RicHaRpDson, 
Secretary of the Treasury. 
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30 No. 26. ] 


TREASURY OF THE UNITED STATES, 
Washington, D. C'., August 15, 1873. 


I certify that the Secretary of the Treasury (proceeds of drafts and cer- 
tifieates described on back of this certificate) this day deposited to the 
credit of the Secretary of Treasury thirty-two thousand: and two 68-100 
dollars, on account of mone vs rece ‘ived and pa iid under the first section of 
legislative, executive, and judicial ap propriation act approved May 8, 1872 
for which 1 have signed triplic ate receipts. 

($32,002.68.) 

i. EK. SPINNER, 
Treasurer of the United States. 


A. R. Morgan, on United States Trust Company ... .. ...... ...--------- $14, 66x, 00 
George Bliss, on National Bank of Conumerce, New | GE ESI tes 11, 149, 24 
Certiticate of deposit, Marine National Bank, New York................ 178, 70 
Certificate of deposit, Mechanics’ National Bank, Brooklyn, N. Y...... , 2, 412. 00 
Second National Bank, Cleveland. Ohio, on Bank of New York......... 3, 5d. 74 
Certiticate of deposit, Mechanics’ National Bank, New York ........... 61, 00 

sii, O02, 6s 


On the 16th day of August, 1873, the Secretary of the Treasury deliv- 
ered to John VY. Sanborn a draft on the Treasurer of the United States 
for 816,001.34, of which sum 87.334 was on account of the collections 
made of internal revenue from the estate of said John FE. Wool, deceased. 


Said draft was enclosed in a letter under date of said August 16, 1873, of 


which letter and which draft the following, respectively, are copies : 


3] TREASURY DEPARTMENT, 
Washington, D. C., August 16, 1873. 
Sin: [nelosed you will find my draft for $16,001.34, the same being 


on account of amount due you under your contract with the See retary of, 


the Treasury in the cases enumerated in your letters of the Ist, 3d, and 
7th instants. 
$16,001.34. 
Very respectfully, | 
Wa. A. RicHarpson, 
Secretary. 

Jxo, D. SANBORN, 

Adams Eevpre 88 Office, Boston, Mass. 


Treasury DEPARTMENT, 
Washington, D.C ., August 16, 1873. 
To the Treasurer of the United States, F. E. Spinner, Ksq.: 


Pay to the order of John D. Sanborn $16,001.34, and charge the same 
to my spec ‘ial deposit account of moneys received and paid under the first 


section of the legislative, executive, and judicial appropriation act, ap- - 


sowed May 8, 1872. 
Wa. A. RIcHARDSON, 
Secretary of the Treasury. 
Countersigned : 
J. H. Rosrxson, 
Acting Solicito: of the Treasury. 
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The amount of this last-named draft was paid to the defendant by the 
Treasurer of the United States. 


On the 16th day of August, 1873, the Secretary of the Treasury for- 
warded to said Asher R. Morgan a receipt for the payment of the inter- 
nal-revenue taxes paid on said estate, of which receipt the following is a 
COPY : 


32 TREASURY DEPARTMENT, 
Washington, D. C., August 16, 1873. 
Sir: I hereby acknowledge the receipt, through John D. Sanborn, 
special agent, of the sum of fourteen thousand six hundred and sixty- 
eight dollars ($14,668.00), being the amount of taxes on legacies and suc- 
cessions due the Government from the estate of the late General John E. 
W ool, of Troy, N. Y. 
Very respectfully, 
Wm. A. RicHARDsonN, 
Secretary. 
To Asner R. MorGan, Eagq., 
No. 7 Beekman St., N. York. 


The United States has never refunded any part of the said sum col- 
lected as taxes from the estate of said John E. Wool and no demand tu 
have the same refunded has ever been made. The taxes were paid with- 
out protest, 

The court finds as matter of law, as follows, that is to say : 

On the above state of facts plaintiff is entitled to recover in this action 


a judgment for the sum of seven thousand three hundred and thirty-four 


dollars with interest thereon at the rate of six pef centum per annum from 
the 16th day of August, 1873, to the day when said judgment shall be 
entered. 

G. M. CARPENTER, J. 


33 This cause was thence continued to the present May term, A. D. 
1886, and now, to wit, Aug. 14, the Honorable Thomas L. Nelson, 
district judge, sitting, it is considered by the court that the said United 
States, plaintiffs, recover of the said John D. Sanborn, defendant, the 
sum of thirteen thousand and fifty-two dollars and eight cents, damages 
and costs of suit, taxed at eighty-three dollars and thirty cents. 
The following bill of exceptions is allowed by the court and filed be- 
fore the entry of judgment herein, and made a part of the record in this 
cause, 


Defendant's bill of exceptions.— Filed A p’- 6, 1886. 


This cause coming on to be tried by the court, the plaintiff and defend- 
ant, by their attorneys, having filed a stipulation in writing in this cause 
waiving a jury, the plaintiffto maintain the issue on its behalf joined gave 
in evidence to the court a copy of a contract in writing, duly certified by 
the Secretary of the Treasury of the United States, dated August 13, 
1872, made between William A. Richardson, Acting Secretary of the 
Treasury of the United States, and the defendant, John D. Sanborn, a true 
copy of which is embodied in the findings of fact made by the court and 
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filed in this cause and made a part of the record, to which the defendant 
refers and makes a part of this, his bill of exceptions. 
The plaintiff also gave in ev idence to the court a copy of a contract in 
writing, duly certified by the Secretary of the Treasury of the United 
States, dated . ctober 30, 1872, made by and between William A. 
o4 Richardson, Secretary of ‘the Treasury of the United States, and the 
defendant, John D. Sanborn, supplementary to said contract, dated 
August 13, 1872, as aforesaid, a true copy of which supplementary con- 
tract is included in the findings of fact made by the court and filed in this 
cause and made a part of the record, to which the de fendant refers, and 
makes it a part of this, his bill of exceptions. 
The plaintiff also gave evidence to the court proving that Major-Gen- 


eral John E. Wool, late of Troy, New York, died on the 10th day of 


November, 1869, leaving a large estate, and leaving Sarah N. Wool, his 
widow, surviving him, and that bis last will and testament was duly ad- 
mitted to probate in Rensselaer County, New York, on the 8th day of 
February, 1870, and that letters testamentary under ‘said will were duly 
issued in said county on the 4th day of March, 1870, to John A. Gris- 
wold and Asher R., Morgan, and that Sarah N. Wool died on the 7th day 
of May, 1873. 

And the plaintiff also gave in evidence to the court a duly certified copy 
of said last will and testament and codicils thereto, a true copy of which is 
included among the findings of fact made by the court and filed in this 

‘ause and made a part of the record, to which the defendant refers, and 
makes a part of this his bill of exceptions. 

The plaintiff also gave evidence to the court tending to prove that 
within a few weeks after the death of Sarah N. Wool, the widow of said 


John E, Wool, deceased, said Morgan wrote to the Secretary of the Treas- 


ury, asking him to refer the question of succession and legacy tax on the 

estate of said John E. Wool, deceased, 10 some person in authority 
55) to pass upon the liability of said Morgan to pay taxes on said estate, 

and before the 31 day of July, 1873, he received a letter from the 
Secretary of the Treasury referring all questions relating to said matter 
to Lucian Hawley, supervisor of internal revenue, with whom said Mor- 
gan subsequently had several interviews relative to said taxes, and to 
whom on the Ist day of August, 1873, in payment of the same he gave his 
check payable to William A. Rie hardson, Secretary of the Treasury, or 
order, tor fourteen thousand six hundred and sixty-cight dollars ($14,668), 
and that said check was by said Hawley turned over to the defendant, 
John D. Sanborn, by whom it was forwarded to the Secretary of the 
Treasury, who caused the same to. be collected and transmitted, one-half 
of the proceeds of the same, to John D. Sanborn in a draft for sixteen 
thousand and one dollars and thirty-four cents ($16,001.34), made up of 
seven thousand three hundred and thirty-four dollars, one-half of the pro- 
ceeds of said check drawn by said Morgan, and other items, the Secretary 
of the Treasury transmitting the same in a letter of which the following 
is a true COpy : 


TREASURY DEPARTMENT, 
Washington, D. C., Aug. 16th, 1873. 


Sir: Inclosed you will find my draft for sixteen thousand one 4; dol- 
lars, the same being on account of amount due you under your contract 
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with the Secretary of the Treasury, in the cases enumerated in your letters 
of the Ist, 3d, and 7th instants. 
Very respectfully, 
WiLiraM A. RICHARDSON, 


Secretary. 
$16,001.54. 
Joux D. SANBORN, 
Adams Express Office, Boston, Mass. 
36 The letter above referred to by the Secretary of the Treasury as 


received from the defendant Sanborn, and dated August 3, 1873, 
is in the following words and figures, to wit : 


New York, Auguet 3, 1873. 
Sir: Referring to the contract made by me with the Hon. George S. 
Boutwell, late Secretary of the Treasury, bearing date August 13, 1872, 
and as amended by the agreement October 30, 1872, I have the honor to 
report that Asher R. Morgan, executor of the estate of Gen. John E, 
Wool, dee “asec, late of Troy, N. » fw and one of the parties named in my 
schedule accompanying said contract, has paid to me the sum of fourteen 
thousand six hundred and sixty-eight dollars, being the full amount of 
taxes due the Government by him, arising from the legal assessments on 
legacies and successions of said trust, and which has never before been paid. 
I herewith enclose said sum, and respectfully uest that one-half of 
the same shall be paid into the Treasury to the credit of the Secretary of 
the Treasury, and that the remaining hald thereof shall be paid to me in 
accordance with the terms of my said contract. 
Please transmit receipt to Mr. Morgan, No.7 Beekman st., New York, 
Very respectfully, 
Joun D. SANBORN. 
Hon. We. A. RICHARDSON, 
Secretary of the Treasury, Washington, D. C. 


37 The plaintiff also gave evidence to the court tending to prove 

that said Morgan paid said taxes without demand or suggestion 
mile to him except as hereinbefore stated ; that he never knew the de- 
fendant, and that he never had the matter of payment of said tax brought 
to his attention in any way by the defendant or any agent of the defend- 
ant. 

And one of the witnesses for the plaintiff also gave evidence on cross- 
examination to the court tending to prove that two men claiming to be 
employees in the office of Lucian Hawley, supervisor, as aforesaid, some 
time after the death of Sarah N. Wool, widow of said John E. Wool, 
deceased, called on John T. Masters, collector of internal revenue at Troy, 
N. Y., and had conversation with him in relation to the internal-revenue 
taxes due to the United States on the estate of said John E. Wool, de- 
ceased, and that on the 31st day of July, 1873, and not before, said Mas- 
ters took his first step towards enforcing the collection of said taxes by 
writing to the executor, Asher R. Morgan, a letter directing him to make 
the proper returns in relation to said estate, as required by law. 
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And the plaintiff having rested, the defendant gave in evidence to the 

court copies of two letters, duly certified by the Secretary of the Treasury of 

the United States, addressed to supervisors and collectors of internal reve- 

nue, and dated respectively February 3, 1873, and October 15, 1873, true 

i copies of which letters are included in the findings of fact made by the 

| court and filed in this cause, and made a part of the record, and to which 
the defendant refers and makes part of this his bill of exceptions. 

38 The defendant also gave evidence to the court tending to prove 
that the defendant, shout one month after the death of Sarah N. 

i Wool, the widow of said John E. Wool, deceased, called on said Lucian 

Hawley, supervisor of internal revenue as afore: said, for aid in the matter. - 

i of collecting the tax due trom the estate of the said John E. Wool. : 

i And the defendant further gave to the court the evidence of George W, 

if Stow, tending to prove that he (Geo. W. Stow) was, during the summer of 

1873, employed in the office of said Lucian Hawley, supervisor of internal 

} revenue as aforesaid, whereupon counsel for defe ndant asked said witness to 

state what, if anything, he did under the instructions of said Supervisor 

| 


Hawley in ‘the collection of the internal-revenue taxes due the United States 
from the estate of John E.W ool, deceased, to which question counsel for the 
plaintiff made his objection, and the court sustained said objection ; where- 
| upon counsel for the defendant then and there excepted to the ruling of 
Ah the court sustaining said objection, which exception the court allowed and 
Ni noted the same on his minutes, and counsel for the defendant, before the final 
| submission of the cause to the court, prayed. the court to sign, seal, and make 
a part of the record this his first bill of exce ptions, which is done now for 
a the’ this sixth day of April, 1886. 

i G. M. CARPENTER, J. 


39 Kvidence having been given to the court, as‘set forth in defend- 
ant’s first bill of exceptions, to all which defendant refers and makes 

part of this his second bill of exceptions to the same extent as if it were 
all repeated herein, counsel tor defendant then made the offer to the 
court if evidence, by the witness Geo, W. Stow, tending to prove that im- 
mediately subsequent to the defendant calling on Lucian Hawley, super- | 
visor as aforesaid, for aid in collecting the internal-revenue taxes from the 
estate of John EK. Wool, deceased, he, the said Stow, under the instructions 
of said Hawley, called on said Asher R. Morgan, executor as aforesaid, 
and demanded payment to said Hawley, supervisor as aforesaid of said 
| taxes, and that subsequently said Morgan called upon said Hawley, in 
| isuance of such demand made by said Stow, and arranged with said 
Siinleg for the payment of said taxes, and paid the same by check as 


| aforesaid to said Hawley on the Ist day of August, 1873; and farther, ! 

| that he, said Stow, in company with another employ ec in the office of said 7, 
Hawley, did, prior to the 30 of July, 1873, call upon John T. Masters, i 
collector of Internal revenue at Troy, N. Y., under instructions from said | 

| Hawley, and had a conversation with said Masters in relation to the col- | 

| lection of the internal-revenue taxes due to the United States trom the | 


estate of said John E. Wool, deceased ; to which offered evidence plaintiff, by 
its counsel, objected, which objection the court sustained and to which 
ruling of the court sustaining such objection the defendant, by his counsel, 
then and there excepted, and the court allowed the exception and noted 
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the same on its minutes ; and the defendant, before the final sub- 


40 mission of the case to the court, prayed the court to sign, seal, and 


make part of the record this his second bill of exceptions, which 
is done now for them this sixth day of April, 1886. 
G. M. Carpenter, J. 


The following bill of exceptions is allowed by the court and filed as of 
a (late prior to the entry of judgment therein, and made part of the record 
in this cause ; 


Plaintiff’s exceptions.— Filed as of Aug. 14, 1886. 


After judgment was ordered fpr the United States in this case, which 
is an action at law, brought by them for money had and received, the at- 
torney for the United States submitted to the clerk a bill of costs, which 
was objected to by the defendant ; all of which appears by the clerk’s re- 
port of taxation of costs, a copy whereof is hereto annexed and is made 
a part of these exceptions. The attorney for the United States objected 
to the disallowance of any part of the costs claimed by him and appealed 
from the clerk’s taxation, and the questions raised by the clerk’s report 
were presented to the cireuit court, the honorable Horace Gray, associate 


justice, and the honorable LeBaron B. Colt, circuit judge, sitting. The 


circuit court ruled that nothing could be taxed in the bill of costs for the 
travel or attendance of the Government clerks, and the plaintiffs except 
to said ruling. 
Gro. M. STEARNS, 
U.S. Atty, for Plaintiffs. 


The foregoing exceptions are allowed, 
LEBaron B. Cou, 
| Written in lead pencil:} Circuit Judge. 


4] Report of clerk on taxation of costs, 


A hearing upon the bill of costs submitted in behalf of = by the 
assistant district attorney, Charles Almy, jr., and which is hereto annexed, 
has been had before the clerk. Frank L. Washburn, esq., appeared for 
the defendant and submitted the annexed objections. 

I allow items 1, 2, 3, 4, 12, 13, {4, and 15, amounting to $54.50, the 
same appearing to me to be correctly taxed, and the defendant not pre- 
senting any specific objections thereto upon which I ought to rule. 

Item 5 is not specifically objected to, but the following objections are 
fairly to be inferred from the objections taken to items 6, 7, 8, and 9: 

1. That it does not appear that this witness was subpeenaed within a 
hundred miles of the place of trial or within this district, and that unless 
subpeenaed a witness can not be allowed travel, and can be allowed at- 
tendance only for the days he is present and testifies. 

2. That in no event can a witness be allowed travel for more than one 
hundred miles to and from the place of trial unless he actually travels 
more than that distance within the limits of the district within which the 
trial is had. 

I am aware that objections similar to these have been sustained by some 
of the U. S. courts and overruled by others, and, in this conflict of de- 
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cisions, I am of the opinion that the proper construction of the law in this 
regard has not been settled by the decisions of the courts. In this district 
a necessary and materia] witness has always been allowed “ for each day’s 
attendance in court one dollar and fifty cents, and five cents a mile tor go- 
ing from his place of residence to the place of trial or hearing, and five 
cents a mile for returning,” whether subpeenaed or not, and whatever the 
distance travelled may have been. I think, however, that the weight of 
authority is now to the following effect : 

(1) A person attending court as a witness is entitled to travel and at- 
tendance whether he attends voluntarily at the request of a party to a 
cause or pursuant to a subpoena duly issued and served upon him. 

(2) A witness is entitled to mileage for the number of miles he actually 
travels in going from his place of residence to the place of trial and in 
returning from the place of trial to his place of residence, within the lim- 
its of the district in which the trial is had. 

(3) A witness residing without the district in which the trial is had, is 

entitled to mileage from and to his place of residence, not exceed- 
42 ing one hundred miles each way, unless a greater distance is act- 
ually and necessarily travelled within the limits of said district. 

(4) Witness fees as above, actually paid to a witness by the prevailing 
party in a cause, are taxable in costs in favor of such prevailing party. 

Applying these principles I allow of item 5— 


On account of the witness Eugene Seitz 4 days’ attendance.. 36 


Travel 200 miles ......... seule ae want PME Mee Hee A 10 
SP Seep reed age BP aN eee oO 


and disallow the balance of said item 5. 

Items 6, 7, 8, & 9 are for the necessary expenses of clerks in the In- 
ternal Revenue Office or in the War Department in Washington, who were 
sent away from their places of business as witnesses for the Government 
in this case. These clerks were entitled to the payment of their necessary 
expenses by the United States under section 850, R.S., but in taxing costs 
in favor of the United States, | do not think a more favorable rule should 
be applied than in taxing costs for other parties to suits. If an individ- 
ual, having a person in his employ residing in Washington, should be a 
party to a suit here, and should desire the attendance of such employé as a 
witness here, he could pay such emplové for his services and expenses what- 
ever sum might be agreed upon between them; but, in taxing his costs, 
having paid the witness, his emplové, more than his statute fees, and being 
thereby subrogated to all the rights of the witness as to witness fees, 
he could only include in his costs the fees to which the witness would be 
entitled under the statutes. | 

Applying this rule to the United States, | allow of items 6, 7, 8, & 9 
the tollowing : 

Item 6. Account of witness W. J. Morris : 


I BD anc snaxcene:-setiannepeeieaiin ont . 86 

a ‘icin ieidlcea diet claneadeinaia 10 36816 
Item 7. Account of witness W. J. Morris 

I CID inet cuss cncnss sosenhonnteivamineiiin | 6 
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Item 8. Account of witness John T. Masters: 


4 days’ attendance ................. shavinuhiant cobicalaa’) ae 
Cn eR REE es TE suuden. .ccce! “ee 
Item 9. Account of witness John T. “Masters: 
5 days’ attendance ............... ... resindutianevtinwne ... 7.50 
TRUCE cccccddncde  sbescesssdunssessdeniet naan 10.00 17.50 
eA ck enccccedsnincen! acountidicetenadne $81 . 50 


and I disallow the balance of said items. 


43 I allow items 10 and 11, the same being for the necessary orders 
in the payment of said witnesses, amounting to $2.00. 


Summary of costs allowed by clerk upon the hearing before him : 
Items 1, 2, 3, 4, 12, 13, 14, & 15, no specific objection appearing $54. 50 


Reems & (Eaagewe Bests) ....ccccccccccccs csccdecdeveduccscsusane seebeeu 16. 00 
Items 6, 7, 8, & 9 (Government employés) ............... sedevecde . 
Items 10 & 11 (witmess orders)..........0 ..ccccececeeeeeeeececeee ceeees 2. 00 

WORE hn ccindsedsdiinceid bicien ovecouaes sepalerenede Gaeaeeee $154, 00 


The attorney of the United States objected to each of my rulings, dis- 
allowing any part of items of taxation claimed by him and appealed there- 
from tothe court. 

Respectfully submitted, 
Joun G. Sretson, Clerk. 


Plaintiff’ costs as claimed. 


Items. 
Writ & entry........ siiceihesés vonpihaenae sonnptenaioenll eee (1) $2. 25 
Marshal’s fees, services. ‘ke iin eats dilate i an 4, 
Continuances Oct. T., 1883, to Oct. T., 1885, 4 terms, ‘at 306. (3) 1. 20 
Coast's 8ees. FU ceconss ssdecascc vcectec: acneeaneee $1. 50 
i I inks teutinn teks owendinae scbdqhennwalivdie 2, 25 
D. F vabdilin dines « p cocnecceccee -sagueda auanenn 3. OO 
Sw’r'g CRESTS ves c6undt qasdintesies . 60 
ice nessa biekndads -cheunee ee A 
——(4) 27.35 
Witness fees,as per certificates : 
Eugene Seitz, 416 miles, 4 days......... ........ re a 26. 80 
W. J. Morris, clerk, Revenue Office, actual expenses. (6) 53.60 
st © . . ° . eee (7) 50.46 
W John T. Masters, clerk War Department, actual ex- 
POURED... ccpcvcdcices obces © eee ceghaliicurns ) a abeunteln (8) $52.90 
2 Trs. John T. Masters, clerk War Depart ment, actual 
QMONTED oc cicescstdvccedece: sétne eabts she: abate bata (9) 65.25 
Orders to pay witnesses, 5, at 15e .. ... phen wnves ate (10) a) 
B COPIES OF AAMBC.....ccccccccs scsccoe ces serecseucsesteceseess (11) 1, 25 
ALQOTMOY TOO cocccocsicee. coc. ceccctccesvesccess ékody 6 asueee teen (12) 10. 00 
a ‘on deposition of Morgan .........ccccceseeeeeeee: (13) 2. 50 
Commissioner's fees, taking deposition of J. A. Shields, com.(14) 5. 80 
Commission 2.2.6... ceeeee sili boaebiess abana nbd hl adhe dea (15) 1.00 


Total ...... 


Defendant’s objections to memorandum taxation of costs, 


oan ing to the same place. 


biti | said witnesses were in the employment of the Government. 
By lis attorney, 


A true record. 
| Attest: 


Betore Gray and Colt, JJ. 


Statement of the Corse On costs, 


in an action at law brought by them for money had and received. 


York, at five cents a mile; in all, $26.80, 
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The said defendant hereby objects to the hereto annexed memorandum 
taxation of costs in said case, particularly to items No. 6, 7, 8, and 9, and 
says the same ought not to be taxed and allowed as costs of suit, be- 
‘ause, Ist, there is no provision of law authorizing the taxation of the 
travelling and other expenses of employés of the United States, the said 
plaintiffs, who were used as witnesses in said case, as costs against said de- 
| fendant, when said witnesses come from without the district of Massachu- 
" setts; and travel can only be taxed as costs against the defendant for 100 
miles or the number of miles to the State line by the route travelled, 

2. The law fixing the amount which the United States shall pay its 
employees for travelling expenses and subsistence when ordered to attend 

court is not a guide to the clerk in taxing costs against Sanborn. 
45 5. That costs cannot be taxed against him for mileage of wit- 
nesses unless the latter are subpeenaed within the district for which 
| thecourt his held, or within one hundred miles of the place where the court 
: is held, and then only for the mileage of the witness actually travelled in 
going from the place where he is subpeenaed to the court aad in return- 


. 4. That costs cannot be taxed on account of witnesses who appeared 


| without subpeena, save for the days they were present and testified ; said 
pil] costs to be taxed at the rates usually taxed, irrespective of the fact that 


Frank L. WASHBURN. 


| JOHN G. STETSON, 

| Clerk. 

: 

| 46 The following is the statement of the case and opinion of the 
) court on the question of costs in this case: 

| Cireuit court of the United States, district of Massachusetts. 

{ 

| UNrrep STATES ] 

) r, >No, 2188. Law docket. 

Joun D. Sanporn. J 


Clerk’s report of taxation of costs after judgment for the United States 


The bill of costs submitted by the attorney for the United States in- 
cluded the following items, duly certified, of sums paid to witnesses 
First. For a witness who attended court without a subpeena, four days’ 
attendance, at one dollar and fifty cents a day, and four hundred and six- 
teen miles travel from and to his residence at Troy, in the State of New 


— eee 
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Second. For actual and necessary expenses in going, attending court, 
and returning, of four clerks, two in the War Department and two in the 
Internal Revenue Office at Washington, sent from their places of busi- 
ness as witnesses for the Government ; in all, $212.20. 

The defendant objected that no costs could be taxed against him for 
witnesses who attended without a subpeena, save for the days when they 
were present and testified ; nor for travel of witnesses beyond one hundred 
miles and beyond the limits of the district in which the court was held ; 
nor for any travelling or other expenses of witnesses in the employ of the 

United States, 
47 * In this district,” as the clerk stated in his report, “a necessary 
and material witness has always been allowed ‘ for each day’s at- 
tendance in court, one dollar and fifty cents, and five cents a mile for go- 
ing from his place of residence to the place of trial or hearing, and five 
cents a mile for returning,’ whether subpeenaed or not, and whatever the 
distance may have been.” 

The clerk followed this practice, so far as to allow four days’ attend- 
ance and one hundred miles’ travel each way of the first witness, amounting 
in all to $16; but, in deference to what he supposed to be now the weight 
of authority, disallowed travel beyond one hundred miles and without the 
limits of the district. 
~ The clerk allowed a like amount for attendance and travel of each of 
the Government clerks who testified as witnesses, and disallowed the 
amounts charged for their expenses. His reasons for this, as stated in his 
report, were that under § 850 of the Revised Statutes these clerks were 
entitled to be paid their necessary expenses by the United States; but that 
in taxing costs no more favorable rule should be applied in favor of the 
United States than in favor of other parties to suits; that if an indi- 
vidual having a person in his employ residing in Washington should be 
a party to a suit here, and should desire his: attendance as a witness, he 
could pay him for his services and expenses whatever sum might be 
agreed upon between them, but in taxing costs, having paid the witness 
more than his statute fees, and having thereby become subrogated to his 
right to those fees, could include the amount of those fees only. 

The attorney for the United States objected to the disallowance of any 
part of the costs claimed by him, and appealed from the clerk’s taxation ; 
and the questions presented by the clerk’s report were argued by Charles 
Almy, jr., assistant district attorney, for the United States, and were 
submitted by Frank L. Washburn, for the defendant, upon the objections 
filed by him before the clerk. 


4s Opinion of the court—Auguat 14, 1886. 


Gray, J.—The report of the clerk presents for our determination two 
questions of costs; the one, of the amount taxable, under § 848 of the 
Revised Statutes, for the travel of an ordinary witnes« who, without hav- 
ing been summoned, has travelled from and to the place of his residence, 
more than one hundred miles off, and in another State and district; the 
other, of the amount taxable, under § 850, for travel or expenses of Gov- 
ernment clerks. 3 

Upon the first question the principal authority is Prouty v. Draper, 2 
Story, 199, decided by this court in 1842, which was an action at law for 
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the infringement of a patent, and in which, as the report clearly implies, 
and the papers on file conclusively show, the witnesses in question, whose 
travel from their places of residence to the court and back was taxed In 
the bill of costs, resided in another district and more than one hundred 
miles from the place of trial, and attended without having been sum- 
moned, Mr. Justice Story, in delivering judgment, after referring to the 
Judiciary Act of September 24, 1789, ¢. 20, § 30, which allowed the tes- 


timony of witnesses living more than one hundred miles from the place of 


trial to be taken by deposition, said: “ The act is not peremptory, that 
under such circumstances the depositions of the witnesses shall be taken 
and used, but only that they may be taken and used, It is, therefore, a 
mere option given to the party who wishes to use the testimony of the 
witnesses, In many cases, the presence of the witnesses in person, and 
their oral testimony on the stand, may be indispensable tothe true ex- 
49) position of the merits of the case. No deposition would or could meet 
all the exigencies which might arise from the varving character of 
the evidence, or the necessity of instant explanation of circumstances not 
previously known or understood, ~The character of the case, too, may be so 
dependent upon scientific principles, or on a minute description of mech- 
anism, as to be almost impracticable to be presented to a jury, except by 
the aid of oral testimony, illustrating the principles of mechanism, In no 
class of cases is this more forcibly felt than in the trial of cases like the 
present, for infringement of patent rights. There is no pretence in the 
present case that the witnesses were brought here for the purposes of op- 
pression, or without necessity, for the purpose of swelling the costs of the 
litigation. In my judgment, therefore, there is no ground to say that the 
full costs of the personal travel and attendance of the witnesses ought not 
to be allowed in the costs. Unless my memory deceives me, the same 
question has been presented to this court in several instances before the 
present, and it has uniformly received the same determination. There 
are numerous cases in the English reports in which allowances have been 
made for the travel and attendance of witnesses who have come from for- 
eign countries for the purposes of the trial; and vet we all know that in 
such cases, through the instrumentality of a court of equity (and now in 
many cases of a court of law) the testimony of such witnesses might be 
obtained upon a commission, Indeed, since the statute of 1 Will. IV., e. 
2, giving authority to the courts of law to issue commissions to take the 
examinations of witnesses abroad, it is still a mere matter of discretion 
with the court, if the witnesses are actually brought from abroad, whether 
they will allow the expenses of the witnesses or only the costs of a commis- 
sion. This seems to be putting the whole doctrine upon a sound and 
50) rational foundation ; and enables the courts at once to accomplish 
the purposes of justice and to prevent the accumylation of unnec- 

essary or extravagant expenses, ) 

As early as 1804 the circuit court for the District of Columbia held 
that the fees of a witness who attended at the request of the attorney for the 
United States, without having been summoned, were taxable costs. United 
States v. Williams, 1 Craneh C.C., 178. And in one of the English cases 
cited by Mr, Justice Story the fact that the witness resided beyond the 
reach of a subpeena, and therefore vould not have been compelled to come, 
was considered by Lord Chief-Justice Tindal a reason for allowing his 
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travelling expenses in the bills of costs. Lonergan v. Royal Excha 
Assurance, 7 Bing., 725; 8. C., 5 Moore & Payne, 447, 805, 811; 1 Desk: 
223, 233, 235. 

The rule affirmed in Prouty v. Draper was again applied by Mr. Jus- 
tice Story in 1844 in Whipple v. Cumberland Co., 3 Story, 84, and was 
recognized and approved by Mr. Justice Woodbury in 1846 in Hathaway 
v. Roach, 2 Woodb. & Min., 63, 73, and has ever since been acted on in 
this district. 

The decisions of Justices Story and Woodbury were made under the 
act of February 28, 1799, ¢. 19, $6, in which the provision was in this 
form : 

“ The compensation to jurors and witnesses in the courts of the United 
States shall be as follows, to wit: to each grand and other juror, for each 
day he shall attend in court, one dollar and twenty-five cents; and for 
travelling, at the rate of five cents per mile from their respective places of 
abode to the place where the court is holden, and the like allowance for 
returning ; to the witnesses summoned in any court of the United States, 
the same allowance as is above provided for jurors.” 1 Stat. 626. 

They evidently considered that the general description at the beginning 

of the section of the persons to be compensated as “ witnesses in the 
5] courts of the United States” was not narrowed by the use of the 

words “ witnesses summoned,” towards the end of the section, but 
included witnesses not summoned, and even those residing so far from the 
place of trial that they could not have been summoned or compelled to 
attend, 

The same view applies with increased force to the language of the act of 
February 26, 1853, ¢. 80, § 3 (10 Stat., 167), repeated in § 848 of the Re- 
vised Statutes, by which witnesses’ fees are declared to be “ for each day’s 
attendance in court, or before any officer pursuant to law,” one dollar and 
fifty cents, and five cents a mile for going “ from his place of residence to 
the place of trial or hearing,” and five cents a mile for returning ; and 
neither the word “ summoned ” nor any equivalent word is used, except 
in a clause added to prevent the multiplication of fees “ when a witness is 
subpeenaed in more than one cause between the same parties at the same 
court.” 

In the phrase “ for each day’s attendance in court, or before any officer 
pursuant to law,” the words “ pursuant to law ” would seem to have been 
inserted, not to restrict or quality the effect of “ attendance in court,” buat 
rather to limit the attendance “ before any officer” to attendance before 
such magistrates, commissioners, and other officers as are authorized vy 
law totake testimony. But assuming them to apply to both classes of cases, 
it is only “attendance pursuant to law,” not “ being summoned pursuant 
to law,” that is required to entitle the witness to his fees. A witness who 
in good faith comes to court to testify in a pending suit, whether he comes 
in obedience to a subpeena, or at the mere request of one of the parties, at- 
tends pursuant to law, and while coming, attending, and returning is 
privileged from arrest on civil process, even if he comes from abroad and 
has no writ of protection. Walpole v. Alexander, 3 Doug., 45; May v. 
Shumway, 16 Gray, 86; Person v. Grier, 66 N. Y.,124; Parker v. Hotch- 

kins, 1 Wall., jr., 269, 274; Larned v. Griffin, 12 Fed. Rep., 590. 
52 The only object of a subpeena is to compel the witness to at- 
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tend. The service of a subpeena is in the interest of the party who 
desires the attendance, and not in that of the other party. A witness 
who has not been served with a subpeena can not indeed be attached 
for not attending. But if he is willing to attend, and does attend, with- 
out a subpeena, the service of a subpeena would be superfluous, and 
would only increase the costs, without any benefit to either party. ' 

The examination of the witness in the presence of the tribunal that 
is to passs upon his testimony is often quite as important to the party 
against whom he is called as to the party calling him. And the stat- 
utes of the United States from the beginning have declared that the 
mode of proof in the trial of actions at common law shall be by oral 
testimony and examination of witne-ses in open court, except as other- 
Wise specially provided, (Act of September 24, 1789, «. 20, § 30,1 
Stat., 88; Rev. Stats., § 861.) 

If the witness comes before the court under circumstances and for a 
purpose which warrant the payment and taxation of his fees for attend- 


ance and travel, section S48 of the Revised Statutes, like the act of 


1853, directs that the travel shall be computed from his “ place of 
residence.” These words, unrestricted in respect of distance or of dis- 
trict, must be considered, as the like general words “ their separate places 
of abode” in the act of 1799 were considered by Mr. Justice Story and 
Mr. Justice Woodbury to be imperative, and to warrant the taxation of 
fees for travel from and to the residence of the witness in any part of 
the United States, whenever his personal attendance in court may rea- 
sonably be required in the interests of justice. 

Neither section 876 of the Re vised Statutes, which re-enacts the stat- 

ute of March 2, 1793, ¢, 22, § 6 (1 Stat., 335), and allows subpee- 
53 nas for witnesses in civil actions to run from one district into 
another, only when the witnesses do not live more than one hun- 
dred miles from the place where the court is held, nor section 863, 
which re-enaects provisions, of the statutes of September 24, 1789, ec. 20, 
§ 30 (1 Stat., , 88), and May 9, 1872, ¢. 146 (17 Stat., 89), and permits, 
_— requiring, the testimony of witnesses living at a greater distance 
> be taken by deposition, has, in our judgment, any bearing upon the 
soutien before us. The object of the one ts. to protect the witness 
against being compelled to go far from home against his will; and the 
object of the othe vis to provide a means by which the party may not 
Ww holly lose the benefit of his testimony if he ean not, or will not, attend 
court. They do not render the voluntary attendance, the reasonable 
compensation, or the taxation of the fees, of any witness, unlawful. 

The rulings in other circuits, after giving them the consideration 
due to decisions of courts of co-ordinate jurisdiction, do not present to, 
our minds any sufficient reason for overruling the decisiqns of our pred- 
ecessors, disturbing the practice long established here, and departing 
from what appears to us to be the fair meaning of the statutes. 

The leading cases in other circuits are Dreskill v. Parish, 5 MeLean, 
213, 241, in 1851, and Anon., 5 Blatehford, 134, in 1863, each of which 
would appear from the report to have been decided summarily, and with- 
out being aware of the previous decisions in England and in this circuit. 

In Dreskill v. Parish, Mr. Justice McLean ruled that the fees of a wit- 
ness who attended voluntarily, without having been summoned, could not 
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be taxed. But the only reasons assigned by the learned justice were that 
the attendance of such a witness could not have been compelled by attach- 
ment, and that the act of 1799 (under which the case arose) had provided 

only for the compensation of witnesses summoned, and “ a wit- 
54 ness not summoned, of course, can receive no compensation.” 

Under the act of 1853, there have been conflicting decisions of 
district judges in the same circuit, Judge Leavitt, in 1862, holding that 
the fees for travel of such a witness could not be taxed, and Jud re W aes 
in 1869, holding that they could. Woodruff v. Barney, 2 Fisher Pa 
Cas., 244; 8S. C., 1 Bond, 528; Anderson v. Moe, 1 Abbott (U.8.), 999. 
The disallowance of such fees by Judges Drummond and Blodgett, in 1870, 
in Sawver v. Aultman & Tay ler Co., 5 Bissell, 165, was governed by a 
standing rule of court prohibiting the clerk from taxing the costs of any 
witnesses except those regularly summoned. The opinion of Judge Saw- 
yer, in 1871, in Spalding v. Tucker, 2 Sawyer, 50, disallowing costs for the 
travel of witnesses coming more than one hundred miles and from another 
district, was based upon Dreskill v. Parish and Woodruff v. Barney, and 
upon the theory (in which, for the reasons already stated, we cannot cone) 
that a witness who has not been served with a subpeena does not attenc 
pursuant to law. 

The whole report of the anonymous case in 5 Blatchford, 134, is only 
this brief memorandum: “ In this ease, which was a question as to the 
taxation of costs, Shipman, J., with the concurrence of Mr. Justice Nel- 
son, held that travelling fees to a witness were allowable only to the 
extent a subpcena would run; that is, for any distance within the district, 
but for not exceeding one hundred miles from the place of trial, unless 
the distance was wholly within the district.” That ruling ——— to 
have been followed, without further discussion, as having fixed the prac- 
tice in the second circuit so far as not to permit the taxation of fees for 
travel bevond the limits within which the witness could have been sum- 
moned. Beckwith v. Easton (1870), 4 Benedict, 357; The Leo (1872), 5 

Benedict, 486. But we are unable to reconcile i it in principle with 
ar) the uniform course of decision in that circuit that the fact that a wit- 

ness had not been summoned did not prevent the taxation of his 
fees for travel and attendance under the act of 1853. Cummings v. Akron 
Co. (1869), 6 Blatchford, 509; Dennis v. Eddy (1874), 12 Blatchfore, 
195. There seems to us to be quite as much reason for taxing the travel 
ofa witness from the place of his residence to the place of trial in the 
case in which = could not have been summoned as in the case in which 
he might have been and was not. 

The cases in the courts of the several States depend too much upon 
local statute or usage to be of much assistance in the interpretation of the 
acts of Congress. 

There being no evidence or suggestion that the personal attendance of 
the witness, who resided at Trov, in the State of New York, was unneces- 
surv or unreasonable, his travel should be taxed for the whole distance 
between his residence and the place of trial. 

The other question presented by the report is quite distinct and is gov- 
erned by § 850 of the Revised Statutes, which is as follows: 

“ When any clerk or other officer of the United States is sent away 
from his place of business as a witness for the Government his necessary 
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expenses, stated in items and sworn to, in going, returning, and attend- 
ance on the court, shall be audited and paid, but no mileage or other com- 
pensation in addition to his salary shall in any case be allowed.” 

The meaning of this provision, which is a substantial re-enactment of 
the similar one in the act of February 26, 1853, ¢. 80, § 3 (10 Stat., 167, 
168), appears to us too clear to admit of doubt. 

Private persons are allowed witness fees, because of the interruption of 
their own business, but a clerk or other officer of the United States receives 

from the Government a salary as a full compensation for the per- 
56 formance of all services and duties which he may lawfully be re- 

quired to perform for the Government, whether at the usual place 
or elsewhere. If he is sent away for any public object the Government pays 
his necessary expenses, If he is sent away as a witness, those expenses are to 
be “ audited and paid ;” that is to say, by the proper Executive Department 
or officer. “Audited” is not used to designate the taxation of costs by a 
court, and the statute peremptorily forbids the allowance to him of any 
mileage or other compensation in addition to his salary. In short, the 
United States, when they send one of their clerks to testify as a witness 
for the Government, do not, on the one hand, oblige him to pay out of 
his own pocket the expense to which he is thereby put, nor, on the other 
hand, permit him to receive or compel the adverse party to pay him any 
fees, tor the benefit either of the witness or of the United States. 

It follows that nothing can be taxed in the bill of costs for the travel 
or attendance of the Government clerks. | 

Taxation modified. 


57 Circuit court of the United States, district of Massachusetts. 


UNITED STATES ) 
r, -No, 2188. Law docket. 
Joun D. Sanxpory, } 


Assignment of error and prayer for reversal,—( Filed Oct. 9, 1886.) 


The plaintiff having been allowed a bill of exceptions to the ruling of 
the circuit that nothing could be taxed in the bill of costs of the plaintiff 
for the travel and attendance of the Government clerk, assigns the fol- 
lowing error and prays that the judgment be reversed so tar as the taxa- 
tion of costs is concerned and not otherwise: 

Ist. That the cireuit ruled and decided that upon the facts set forth in 
the record nothing could be taxed in the plaintiff's bill of costs for the 
travel or attendance of the Government clerks, whereas the court should 
have ruled that the travel and attendance of said clerk should be taxed 
iv plaintif’s bill of costs, | 

Gro. M. STEARNS, 
U.S. Att'y. 
Ye! (Clerk's certificat . 
UNITED STATES OF AMERICA, 
Massachusetts District, 8s: 

I, John G. Stetson, clerk of the cireuit court of the United States for 
the first circuit and district of Massachusetts, certify that the foregoing is 
a true copy of the reccrd of said cireuit court in the cause entitled No. 
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2188, United States of America, plaintiffs, v. John D. Sanborn, defend- 
ant, lately determined in said circuit court, and of all proceedings therei 
and of the opinion of the court and of the assignment of errors 
prayer for reversal filed therein by the plaintiffs. 
n testimony whereof I hereunto set.my hand and affix the seal of said 

circuit court, at Boston, in said district, this ninth day of October, in the 

ear of our Lord one thousand eight hundred and eighty-six, and of the 
Toodepeninas of the United States the one hundred and eleventh. 

[SEAL. ] JouHn G. Sretson, Clerk. 


59 Bond on writ of error. 


Know all men by these presents, that we, John D. Sanborn, of Rock- 
port, in the county of Essex, State of Massachusetts, as principal, and 
George B. Loring, of Salem, in said county, and Frank Jones, of Ports- 
mouth, State of New Hampshire, as sureties, are held and firmly bound 
unto the United States of America in the full and just sum of sixteen 
thousand (16,000) dollars, to be paid to the said United States of America; 
to which payment well and truly to be made we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, by these presents. 
Sealed with our seals, and dated the seventh day of October, in the year of 
our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a circuit court of the United States within and for 
the district of Massachusetts in a suit depending in said court between 

aid United States of America, as plaintiff, and said John D. Sanborn, as 
defendant, in which suit judgment was rendered against the said John D. 
Sanborn ; and the said John D. Sanborn having procured a writ of error 
and filed a copy thereof in the clerk’s office of the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said United 


' States of America citing and admonishing it to bé and appear at a Supreme 


Court of the United States to be liolden at Washington on the second 
Monday of October current. Now the condition of the above obligation 
is such that if the said John D. Sanborn shall prosecute his said writ of 
error to effect, and answer all damages and costs, if he fail to make his 
plea good, then the above obligation to be null and void; otherwise to re- 


main in full force and virtue. 
JoHN D. SANBORN. [L. 8. 
Geo. B. LORING. L. 8. 
FRANK JONES. L. 8. 


Signed, sealed, and delivered in presence of— 


Approved : 
LE Baron B. Coit, 
U.S. Circuit Judge, First Judicial Circuit. 


A true copy of the bond taken by the judge at the time of allowing the 
writ of error named in said bond, which bond is on file in the office of the 
clerk of the circuit court of the United States for the first circnit and dis- 
trict of Massachusetts. 

Attest : 

Joun G. STETSON, 
Clerk U. 8. C. C., Mass. Diet. 
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60 The United States of America to the United States of America, 
greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States to be holden at Washington on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court of the United States within and for the district 
of Massachusetts, wherein John D. Sanborn, of Rockport, in the district 
of Massachusetts, is plaintiff in error, and you are defendant in erfor, to 
show cause, if any there be, why judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should not be 
a and why speedy justice should not be done to the parties in that 

alf. 

Witness, the Honorable Le Baron B. Colt, this ninth day of October, 
in the year of our Lord one thousand eight hundred and eighty-six. 

LE Baron B. Cort, 
U.S. Cireuit Judge, First Judicial Circuit. 


Sufticient service of this citation is admitted. ‘ 
GEO. M. STEARNS, 
U.S. Att'y. 


(Indorsement on cover:) No. 224. The United States, plaintiff in 
error, vs. John D. Sanborn. No. 225. John D. Sanborn, plaintiff in 
error, vs. The United States. Massachusetts C.C.,U.S. Filed October 
19, 1886. 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1889. 


THE UNITED STaTEs, PLAINTIFF IN 
ow No. 224 


va, 
JoHN D. SANBORN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


Iu the Supreme Court of the United States. 


OCTOBER TERM, 1889. 


THE UNITED STaTEs, PLAINTIFF IN 


— No. 224. 
v8. : 


JOHN D. SANBORN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


BRIEF FOR THE UNITED STATES. 


I. 
STATEMENT OF PACTS. 


In April, 1886, the cause of the United States against 
John D. Sanborn was pending in the circuit court of the 
United States for the district of Massachusetts. A trial 
was had resulting in a judgment in favor of the plaintiff 
against Sanborn in the sum of $13,052.08, and costs of 
suit. (Rec., p. 19.) 

18005 
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At the trial of the cause the United States called as 
witnesses to testify, W. J. Morris, a clerk in the Internal 
Revenue Bureau, and John T. Masters, a clerk in the office 
of the Secretary of War. 

These witnesses attended the trial at the instance and 
in behalf of the Government. 

After the trial a question arose as to the manner of tax- 
ing costs in the case. Morris and Masters presented to 
the clerk an itemized bill of their expenses in going from 
Washington to Boston to attend the trial. The clerk, in 
the taxation of the costs, refused: to allow these bills, or 
any part of them, but did allow them $1.50 per day, each, 
for their attendance, and mileage at the rate of 5 cents 
per mile fora distance of 100 miles from the place of trial. 

Exceptions were taken bv both sides. The matter was — 
thereafter brought before the circuit court, and Mr. Justice 
Gray, holding said court, modified the findings and allow- 
ances made by the clerk, and held that the Government 
clerks above named were not entitled to per diem or 
mileage; that nothing could be taxed in the bill of costs 
on their account, and that their bills for expenses could 
not be allowed. In other words that, being in the employ 
of the Government, they could not be treated, or their 
costs taxed, as in the case of ordinary witnesses; that 
they could claim only their necessary expenses, and that 
the bills of expenses were to be and should be paid out of 
the United States Treasury, and not by the party against 
whom judgment was rendered in the case. 

From this decision the United States appealed. It is 
important mainly as a matter of practice. 


3 
ASSIGNMENT OF ERRORS. 


The United States assigns the following errors and 
prays that the judgment be revised so far as the taxation 
of costs is concerned and not otherwise: 

Ist. That the circuit court ruled and decided that upon 
the facts set forth in the record nothing could be taxed in 
the plaintif?’s bill of costs for the travel and attendance of 
the Government clerks, whereas the court should have 
ruled that the travel and attendance of said clerks should 
have been taxed in the plaintiff’s bill of costs. 


if. 
BRIEF AND ARGUMENT. 


_ The statute governing the taxation of costs in the case 
of witnesses generally (Rev. Stat., Rec. 848) is in the fol- 
lowing words : 


For each day’s attendance in court, or before any 
officer pursuant to law, one dollar and fifty cents, 
and five cents a mile for going frum his place of 
residence to the place of trial or hearing, and five 
cents a mile for returning. When a witness is sub- 
poenaed in more than one cause between the same 
parties, at the same court, only one travel fee and 
one per diem compensation shall be allowed for at- 
tendance. Both shall be taxed in the case first 
disposed of, after which the per diem attendance fee 
alone shall be taxed in the other cases in the order 
in which they are disposed of. 

When a witness is detained in prison for want of 
security for his appearance, he shall be entitled, in 
addition to his subsistence, to a compensation of one 
dollar a day. 


4 


It will doubtless be conceded that, in the absence of 
any other provision of law affecting or modifying the 
foregoing, that the per diem and mileage of Morris and 
Masters should have been included in the plaintiff’s bill 
of costs, and so the clerk held. But Congress seems to 
have been of opinion that a different rule should prevail 
in the case of witnesses who are in the employ of the 
Government, and hence section 850 of Revised Statutes 
was enacted, which reads as follows: 


Sec. 850. When any clerk or other officer of the 
United States is sent away from his place of business 
as a witness for the Government, his necessary ex- 
penses, stated in items and sworn to, in going, return- 
ing, and attendance on the court, shall be audited and 
paid ; but no mileage, or other compensation in ad- 
dition to his salary, shall in any case be allowed. 


It is contended that the last-named section establishes 
a wholly different rule as to a witness who is in the employ 
of the Government, and it is upon the ground that his 
salary covers the time that he is in attendance upon trial 
as a witness. This is doubtless just, for the reason that 
heshould not receive double pay for histime. His salary 
as an employé of the Government takes the place of the 
per diem compensation. The same section, however, 
makes provision for the payment of his necessary expenses, 
so that he shall not be a loser on account of attending 
court. ‘These are, therefore, te be paid to him. 

It being admitted that these bills of expenses should be 
paid, the only contention is as to the source from which 
payment shall come. Who shall pay these expenses? 


; 
H 
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Are they to be treated as a part of the costs in the suit, to 
be charged against the losing party, or shall they come 
out of the Government Treasury, irrespective of the way 
in which the case may be decided ? 

Of course, each party to a suit is primarily liable for 
his own costs, and the Government would be subjected to 
the same rule, and should pay the costs and expenses of 
its witnesses in the first instance. But it is also a rule of 
almost universal application, founded in reason and sound 
policy, that the party recovering a judgment against 
another in an action at law shall also recover his costs. 
This is upon the theory that the injured party shall be 
made whole, or as nearly so as possible. He shall there- 
fore not only recover his damages but he shall also re- 
cover his costs necessarily made in maintaining his action- 
There is no reason why the Government should be an 
exception to this rule. If Sanborn should pay the dam- 
ages he should also pay the costs; and the expenses of 
these witnesses are just as much a part of the Govern- 
ment’s costs as the per diem and mileage of any other 
witness cailed for the plaintiff. 

It is contended, however, that the words of the statute 
are such as to exclude the idea of their taxation by the 
clerk and payment by the losing party as in ordinary 
Cases, 

The language of the statute is that the necessary ex- 
penses of the witness in going and returning “shall be 
audited and paid.” It is silent as to the manner of pay- 
ment or by whom they shall be audited. 

The term “audit” means to examine, look over, and 
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adjust. It is not a word of such technical character as 
to be applied to the work of only one class of public offi- 
cers. Anybody who examines an account and adjusts it 
and determines the amount to be paid can with propriety 
be said to “audit” it 

Ordinarily the clerk of the court “taxes” costs, and it 
seems to be contended that when the word “audit” is used 
it means that some other officer is meant. This does not 
necessarily follow. 

The bill for expenses presented by a witness is a differ- 
ent thing from the ordinary claim for per diem and mile- 
age. The law fixes the per diem and mileage, but the 
witness himself must furnish the items that enter into his 
expense account. Hence, when the law fixes the per diem 
compensation and the mileage of a witness, it is proper to 
say that his fees shall be “ taxed,” but where neither of 
these are fixed by the statute, and it becomes a matter of 
proof and allowance, the word “ audit’ would be a proper 
term to use, even though the clerk should be called upon 
todoit. Ifhe examines the items of the account and allows, 
admits, or modifies those items, he can with propriety be 
said to audit the account, and there is no reason why the 
term audit should not be used in such a case. It seems to 
be the natural and appropriate way of directing how the 
work shall be done by the clerk. 

If it had been the intention of Congress that the bills 
of expenses should be paid by the Government, and not 
by the party against whom judgment was rendered, and 
that the proper amount of such expenses should be deter- 
niined by some officer of the Government other than the 
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clerk of the court, it is reasonable to infer that the offi- 
cer whose duty it would be to audit the account would 
have been named in the statute and the manner of pro- 
ceeding more fully pointed out. 
ALPHONSO Hart, 
Solicitor of Internal Revenue. 


© 


- Ocrosper Term, 1889. 


JoHN D. SANBORN, PLAINTIFF IN 
error, 


vs. 
THe Unrrep Srates. 


& 


IN ERROR TO THE CIRCUIT COURT OF THE UNIZED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. ~~ 


Iu the Supreme Court of the United States, 


OctoBeR TERM, 1889. 


JoHN D. SANBORN, PLAINTIFF Ix 
error, 
v8. 
THe UNITED STATEs. 


_IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHUSETTS. 


STATEMENT OF FACTS. 


By the act of May 8, 1872 (17 Stat., 69), it was pro- 
vided that— 


The Secretary of the Treasury shall have power 
to employ not more than three persons to assist the 
proper officers of the Government in discovering and 
collecting any money belonging to the United States, 
whenever the same shall be withheld by any person 
or corporation, upon such terms and conditions as he 
Sry ss best for the interests of the United States, 
but no compensation shall be paid to such person, 
except out of the money and property so secured, 
and no person shall be employed under the provisions 
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of this clause who shall not have fully set forth in a 
written statement, under oath, addressed to the Sec- 
retary of the Treasury, the character of the claim out 
of which he proposes to recover, or assist in recover- 
ing moneys of the United States, the laws by the 
violation of which the same have been withheld, and 
the name of the person, firm, or corporation having 
thus withheld such moneys. 


On the 15th of July, 1872, John D. Sanborn made ap- 
plication for employment under this act, and filed a sworn 
statement with a list of names of persons alleged to have 
unlawfully withheld taxes and moneys. 

On August 13, 1872, the Acting Secretary of the Treas- 
ury notificd Saaborn of his employment under the act, 
and on the same date entered into a contract with him 
(Ree., p.5), which contract set forth, among other things, 
that whereas Sanborn had filed a written statement, un- 
der oath, alleging a large sum of money to be due the 
United States from persons named, as taxes upon spirit- 
uous liquors, it was agreed that he should collect them 
and receive as his compensation 50 per centum upon the 
amount collected. 

On the 25th of October, 1872, Sanborn submitted a 
second written statement, under oath, and another long 
list of names of persons alleged to have illegally withheld 
taxes due on legacies, successions, incomes, etc. (Rec., 
p. 6.) | 

Said list included taxes alleged to be due from and 
withheld by the estate of John E. Wool, deceased. 

Under date of October 30, the contract of August 13 
was extended and enlarged, so as to embrace and relate to 
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the second list presented by Sanborn, including the estate 
of John E. Wool. (Ree., p. 7.) * 

General John E. Wool died in Troy, N. Y., on the 
10th day of November, 1869, leaving Sarah, his wife, 
surviving. He left a will, by which he bequeathed a large 
number of legacies to persons of different degrees of rela- 
tionship and others; said legacies to be paid after the 
death of Sarah, his wife. (Ree., p. 8 to 14.) 

The will was proven and entered of record on May 14, 
1870, and letters testamentary were issued to Asher P. 
Morgan and John A. Griswold. Griswold died in 1872, 
'eaving Morgan as sole executor. 

John T, Masters was collector of internal revenue at 
Troy, and was the proper officer of the Government to 
receive the taxes, if any were due, from the estate of 
Wool. He had information as to the death of General 
Wool, and was also acquainted with the terms and pro- 
visions of the will. No legacy taxes were due from said 
estate, and none would become due until after the decease 
of the widow. Both the collector and his deputies were 
familiar with all these facts; they knew that said Wool 
left a large estate to be distributed ; that the legacies be- 
came payable upon the death of Mrs. Wvol. They talked 
over these facts, both before and after her death, and were 
ready to take all necessary steps to secure the taxes at 
the proper time. 

Sarah Wool, the widow, died May 8,1873. This be- 
ing the case, it follows that when Sanborn made his sec- 
ond list of cases, including the Wool estate, and the sup- 
plementary contract of employment October 30, 1872, 
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there was no tax due upon the legacies contained in the 
will of General Wool, nor was anything withheld by the 
executors or anybody else. 

The sworn statement of Sanborn, so far as it related 
to the Wool estate, was untrue, and the contract made 
between him and the Secretary of the Treasury was based 
upon this false statement, and upon an entire mistake as 
to the facts. 

Within a few days after the death of Mrs. Wool, Mor- 
gan, the executor, wrote the Secretary of the Treasury, 
asking him to refer the question of the liability of the 
Wool estate for taxes to some person in authority, and 
he received a reply from the Secretary referring all ques- 
tions relating to said matter to Lucien Hawley, super- 
visor of internal revenue for the district, and with this 
officer the executor had several consultations in regard 
to the case. 

On July 31, 1873, Masters, the collector of internal 
revenue, wrote to Executor Morgan, making a demand for 
a return on account of the Wool estate. 

On the Ist day of August, 1873, said Morgan de- 
livered to Lucien Hawley, the supervisor, a draft for the 
sum of $14,668, in payment of the taxes held to be due. 
(Ree., p. 15.) 3 

On the same day Hawley turned said draft over to 
John D. Sanborn. On the 3d day of August Sanborn 
forwarded the draft to the Secretary of the Treasury 
(Rec., p. 16.), and he turned it, with other moneys, over 
to the Treasury of the United States, to be placed to his 
credit as Secretary. | 
On the 16th day of August, 1873, the Secretary of the 
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Treasury gave Sanborn his check for $16,001.34, which 
sum included $7,334 allowed as 50 per cent. of the 
amount collected from the Wool estate. 

Under the law imposing legacy and succession taxes 
(section 124 of act of June 30, 1864, 13 Stats., 285), as 
amended by act of July 13, 1866 (14 Stats., 140), the tax 
on legacy or distributive share of personal property pass- 
ing by will of any person dying on or after August 1, 
1866, and before October 1, 1870, did not become due 
and payable until the legacy was payable, 7. ¢e., until such 
time as the beneficiary became entitled to possession. 

Legacies to a wife were exempted from tax. 

Section 3 of the act of July 14, 1870 (16 Stat., 256), 
repealed after October 1, 1870, the tax on legacies and suc- 
cessions. Section 17 of the same act saved all such taxes 
as had been assessed, were liable to be assessed, or accruing 
under the repealed acts. 

Section 125, act of June 30, 1864, as amended (13 Stat., 
286), makes the legacy tax a lien and charge upon the 
property of every person who may die, for twenty years, 
whether assessed or not. 

The taxes in the Wool estate were paid by the execu- 
tor without protest, and no application for a refunding 
has ever been made. (Reec., p. 19.) 

The United States sued Sanborn in the circuit court of 
the United States for the district of Massachusetts, and 
recovered judgment in the sum of $13,052.08, being the 
sum of $7,334 and interest up to the time of the rendi- 
tion of the judgment. From the judgment so recovered 
Sanborn has taken an appeal and the case is brought here 
for review. 


6 
BRIEF AND ARGUMENT. 
I. 


CONTRACT FRAUDULENT ON PART OF SANBORN AND 
MONEY PAID UNDER MISTAKE OF FACT, 


The contract of October 31, 1872, between Sanborn and 
the Secretary of the Treasury was null and void, so far 
as related to the tax upon the estate of John E. Wool, and 
the transaction by which Sanborn obtained possession of 
the sum of $7,334 was fraudulent upon his part. The 
sworn statement made by him to the Secretary that the 
taxes from the estate of Wool were wrongfully withheld 
was false. The taxes were not due until the death of 
Sarah Wool, the widow. She died March 8, 1873, about 
seven months after Sanborn had filed his sworn statement. 
By and through this statement he had induced the Secre- 
tary to enter into the contract. 

The contract was founded wholly on a mistake of facts, 
so far as the Secretary was concerned, and the money was 
paid to Sanborn under the same mistake of facts. 

The taxes could not have been withheld for the reason 
that they were not due, and when they did become due 
there was no withholding by the executor. On the con- 
trary he immediately took steps to have the amount ascer- 
tained, in order that he might pay it over to the Govern- 
ment, and just as soon as-the amount was ascertained, he 
did pay it over, and it went into the Treasury of the 
United States. 

But for the statement of Sanborn no contract including 
the Wool estate would ever have been entered into. The 
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whole action of the Secretary was based upon and grew 
out of the representations made to him, allof which were 
erroneous. 

Under these circumstances the contract was void and 
of no effect. This is so whether it is treated as a contract 
induced by fraud and misrepresentation, or as made and 
the money paid under a mistake of fact. 


II. 
CONTRACT VOID FOR WANT OF POWER TO MAKE IT. 


The contract made between the Secretary of the Treas- 
ury and Sanborn was not only void on account of fraud or 
mistake, but it was also void for want of power on the part 
of the Secretary to make it. The only power possessed by 
him to make any contract with Sanborn. was contained in 
the statute passed by Congress on the 8th of May, 1872. 
By that act he was authorized to employ certain persons to 
assist the proper officers of the Government in discovering 
and collecting any money belonging to the United States, 
whenever the same shall be withheld by any person or 
corporation. 

The claims mentioned in the act of Congress, and in- 
tended to be embraced therein, were old taxes, old debts, 
long past due, and which the regular officers of the Gov- 
ernment had lost sight of, or had failed to collect by the 
ordinary methods. The statute contemplated that there 
should bea withholding by the person or corporation 
owing the Government, and that the person making a 
contract with the Secretary should discover, dig up, and 
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collect those taxes so withheld, and which ought to have 
been paid long ago. 

It was only when the claim should come within this 
description that the Secretary was authorized to make any 
contract at all. He had no power to employ Sanborn or 
anybody else to collect claims not yet due; neither could 
he contract for the collection of a claim already due, 
unless the same was unlawfully withheld. The claim for 
taxes in the Wool estate did not belong to this class ; was 
not covered by or referred to in the statute, and was, there- 
fore, not the subject of contract between the Secretary and 
Sanborn. 

As well might the Secretary attempt to employ persons 
to collect the President’s salary, or any other well ascer- 
tained sum of money to become due, and about the pay- 
ment of which there was no controversy. 

From the foregoing it follows that the sum of $7,334, 
which Sanborn got possession of by the means herein set 
forth, did not belong to him, and he has no right to re- 
tain it now. ‘The Secretary paid it to him under a mis- 
apprehension of the facts, and without any authority, and 
Sanborn had no claim upon it and no right to receive it. 
Having obtained possession of it in this manner, he is in 
law and equity under obligation to account for it, and to 
pay it back, together with the interest which has accrued 
thereon. 


ITI. 


It is not seriously contended by the defendant that the 
claim for taxes against the Wool estate was rightfully in- 
cluded in the contract made with the Secretary, or that 
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there is any good defense in the case as against the real 
owner of the money. : 

There are, however, certain defenses sought to be made 
against the right of the United States to recover. These 
will be considered in their order. 


AS TO THE STATUTE OF LIMITATIONS. 


The claim of Sanborn, in his answer, that the action of 
the United States against him was barred by the statute 
of limitations can not be maintained, 

The statute of limitations does not run against the 
United States. This doctrine has been recognized and 
enforced by the courts from the beginning of the Gov- 
ernment, and is supported by numerous decisions. 

The Supreme Court, in the case of The United States 
vs. Thompson (98 U.S. R., 486), has-declared that— 


The United States, whether named in a State stat- 
ute of limitations or not, is not bound thereby ; and 
when it sues in one of its own courts, such a statute 
is not within the provisions of the judiciary act of 
1789, which declare that the laws of the States in 
trials at common law shall be regarded as rules of 
decision in the courts of the United States, in cases 
where they apply. 

The above case is a careful review of the subject, and 
is conclusive of the question. 
In United States vs. Nashville, Cincinnati and St. Louis 
Railroad Company (118 U. S., 120) it is held that— 
The statute of limitations of a State does not run 


against the right of action of the United States upon 
negotiable bonds and coupons of a railroad corpora- 
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tion, purchased by the United States before maturity 
as an investment of money received from the sale 
of lands ceded by an Indian tribe, and held in trust 
for the tribe, under a treaty. 
And Mr. Justice Gray, in delivering the opinion, 
says : 
It is settled beyond doubt or controversy—upon 
the foundation of the great principle of publi 
policy, applicable to all Governments alike, which 
forbids that the public interests should be prejudiced 
by the negligence of the officers or agents to whose 
‘are they are confided—that the United States, as- 
serting rights vested in them as a sovereign Govern- 
ment, are not bound by any statute of limitations, 
unless Congress has clearly manifested its intention 
that they should be so bound. (Lindsey v. Miller, 6 
Pet., 666 ; United States v. Knight, 14 Pet., 301, 315; 
Gibson v. Chouteau, 13 Wall., 92; United States v. 
Thompson, 98 U.S., 486; Fink v. O'Neil, 106 U. 
S., 272, 281.) 


72, 2 
Very many other authorities might be cited, but it is 
unnecessary to do so. 
I\. 
STATE OF LAW AS UNDERSTOOD WHEN TAX WAS COL- 
LECTED, 


The last clause in the answer of Sanborn asserts : 
That in said suit certain parties are seeking al- 
leged private rights in the name of the United 
States. 

This is a vague statement. No specification is made 
as to wherein and for whom the United States is prose- 
cuting the action, and it is doubtful what is the meaning 
of the defendant by the terms and expressions used. 
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We are informed that in the trial of the case Sanborn 
sought to make the defense that the money sued for did 
not belong to the United States, but did, asa matter of 
fact, belong to the heirs and legatees of John E. Wool. 

It was claimed upon the trial that the tax of $14,668 
paid by the executor of said estate was wrongfully as- 
sessed and collected, for the reason that the statute re- 
quiring a tax upon legacies had been repealed. 

In this connection it may be proper to consider the leg- 
islation relating to this matter and the state of the law 
as the same was held to be at that time upon the subject. 

The law creating a tax upon -legacies was passed June 
30, 1864, and was amended July 13, 1866 (14 Stat., 140). 
It was in full force at the time of General Wool’s death, 
and also at the time of the probate of his will. 

The act of Congress repealing it was passed July 14, 
1870 (16 Stat., 256), and was to take effect on and after 
October 1, 1870. This repealing statute contained the 
following provision (see. 17, p. 261): 

* * * That all the provisions of said acts shall 
continue in full force for levying and collecting all 
taxes properly assessed or liable to be assessed, or 
accruing under the provisions of former acts, or draw- 
backs, the right to which has already accrued or 
which may hereafter accrue under said acts, and for 
maintaining and continuing liens, fines, penalties, and 
forfeitures incurred under and by virtue thereof. 
And this act shall not be construed to affect any act 
done, right accrued, or penalty incurred under former 
acts, but every such right is hereby saved. * * * 


It will be seen that the provisions of the act of 1864 
were continued in full force as to all taxes properly as- 
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sessed, or liable to be assessed, or accruing under the pro- 
visions of former acts. 

The tax, it is true, was not due and payable in October, 
1870, when the repealing statute came into force. But 
the estate of Wool became at the moment of his death 
liable to atax. The liability was then and there created 
and attached, but the time of payment was postponed until 
the decease of the widow. 

An express provision of the statute (act of June 30, 
1864, as amended, 13 Stat., 286) made the tax a lien and 
charge upon the property of the testator for a period of 
twenty years after his death. |The ‘property became 
charged with the tax on the 10th of November, 1869, the 
date of General Wool’s death. From that time forward 
it became and was a valid claim in favor of the Govern- 
ment. The estate was held for it. It had acerued. The 
amount and character of the tax was understood and de- 
termined, and the executor awaited only the falling due 
of this existing indebtedness, at which time it would be 
his duty to pay the money and remove the lien from the 
property of the estate. 

The repeal of the law providing for a tax on legacies 
might, therefore, be very properly held not to include or 
apply to the one under consideration. It was covered by 
the saving clause and proviso of the repealing act. 

The following authorities were relied upon: In the case 
of Meredith and others vs. The United States (13 Peters, 
486), it was held that— | 


The right of the Government to the duties accrues, 
in the fiscal sense of the term, when the goods have 
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arrived at the port of entry. The debt for the duties 
is then due, although it may be payable afterwards 
7" according to the regulations of acts of Congress. 


On the 7th of May, 1872, in the circuit court of the 
United States for the district of Massachusetts, in the 
case of Mason et al. v. Slack, collector (16 Int. Rev. Ree., 
134), it was decided as follows: 


M. died February 23, 1870, testate, and bequeathed 
certain pecuniary legacies, which were paid by his 
executors in April, 1871; the act of July 14, 1870, 
repealed taxes on legacies on. and after October 1, 
1870, saving taxes already accrued: Held, that a 
tax was properly assessed as “accrued” upon said 
legacies under the saving clause contained in section 
17, act of July 14, 1870, chapter 255 (16 Stat. at 
Large, 261). 


And Lowell, judge, in delivering the opinion, says : . 


Upon the whole, we are of opinion that by the in- 
ternal-revenue law the tax is to be taken to accrue 
upon a pecuniary legacy immediately on the death of 
the testator, though not payable until the legacy is 
payable. 


Again, in the same court, at the October term, 1876, 
in the case of Mason and others vs. Sargent (23 Int. Rev. 
Rec., 155), Shipley, judge, held that— 


The tax upon a pecuniary legacy under the pro- 
visions of these statutes must be taken to have ac- 
crued immediately upon the death of the testator, 
though not due and payable until the party inter- 
ested in the legacy becomes entitled to the possession 
or enjoyment thereof, or the beneficial interest in the 
profits accruing therefrom. The lien of the United 
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States for the tax attached to the fund in the hands 
of the executors and trustees as soon as they entered 
upon the trust. 


In the ease of United States vs. Hellman, in the district 
court for the southern district of New York (23 Int. 
Rev. Rec., 387), the court approves the decision in the 
ease of Mason v. Sargent, above referred to. 

Afterwards, in 1881, however, the case of Mason v. 
Sargent came before the Supreme Court of the United 
States for adjudication, and the decision of the circuit 
court was reversed, the court holding the contrary doc- 
trine. 

The following is the syllabus of the case (104 U.S., 
689). 

A testator who died December 4, 1867, bequeathed 
certain personal property to trustees, to be held by 
them in trust for his widow during her life, and on 
her death to his children. She died June 17, 1872. 
Held that a legacy tax upon the property was with- 
out authority of law, assessed in April, 1873, as no 
right to the payment thereof had accrued at the date 
when the act of July 14, 1870, c. 255 (16 Stat. 256), 
repealing such tax, took effect. 


It will appear from this review of the statutes and the 
decisions of the courts, that at the time the taxes were 
paid by the executor ‘it was in accordance with the rul- 
ing of the Internal Revenue Office, and of the adjudica- 
tions of the courts, so far as they had at that time been 
made, It now seems to be assumed that the ruling and 
determination of the question was erroneous. But what- 
ever may be the law and the proper decision upon the sub- 
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ject, it clearly appears that the legal aspect of the question 
was fully considered by the executor and after full ex- 
amination he paid the money into the Treasury. 


IV. 
THE MONEY BELONGS TO THE UNITED STATES. 


So far as the present contention is concerned, it is im- 
material whether the repealing act of 1870 had the effect 
to relieve the executor of the estate of Wool from the 
payment of the legacy taxes, or not. , 

He took the matter under careful consideration. He 
had full and accurate knowledge of all the facts. At his 
own request it was submitted for examination to Lucian 
Hawley, a supervisor of internal revenue. Acting upon 
this report, as well as upon his own judgment, and after 
thorough examination of the question of his legal liability, 
he voluntarily paid over the money, and it went into the 
Treasury of the United States and became a part of the 
public moneys. 

Such voluntary payment by the executor, there being 
no mistake or misunderstanding as to the facts, made it 
the money of the Government, and it never could be re- 
covered back, even though an action were brought for that 
purpose by the executor himself. 

This doctrine must prevail even if we assume that there 
was no legal liability for the tax upon the part of the 
Wool estate, and that it was collected and paid under a 
mutual mistake as to the law. In such a case it has been 
repeatedly held that money so paid can not be recovered 
back. 


14 


States for the tax attached to the fund in the hands 
of the executors and trustees as soon as they entered 
upon the trust. 


In the case of United States vs. Hellman, in the district 
court for the southern district of New York (23 Int. 
Rev. Ree., 387), the court approves the decision in the 
ease of Mason v. Sargent, above referred to. 

Afterwards, in 1881, however, the case of Mason v. 
Sargent came before the Supreme Court of the United 
States for adjudication, and the decision of the circuit 
court was reversed, the court holding the contrary doc- 
trine. 

The following is the syllabus of the case (104 U.S., 
689). 


A testator who died December 4, 1867, bequeathed 
certain personal property to trustees, to be held b 
them in trust for his widow during her life, and on 
her death to his children. She died June 17, 1872. 
Held that a legacy tax upon the property was with- 
out authority of law, assessed in April, 1873, as no 
right to the payment thereof had accrued at the date 
when the act of July 14, 1870, c. 255 (16 Stat. 256), 
repealing such tax, took effect. 


It will appear from this review of the statutes and the 
decisions of the courts, that at the time the taxes were 
paid by the executor it was in accordance with the rul- 
ing of the Internal Revenue Office, and of the adjudica- 
tions of the courts, so far as they had at that time been 
made. It now seems to be assumed that the ruling and 
determination of the question was erroneous. But what- 
ever may be the law and the proper decision upon the sub- 


15 


ject, it clearly appears that the legal aspect of the question 
was fully considered by the executor and after full ex- 
amination he paid the money into the Treasury. 


IV. 
THE MONEY BELONGS TO THE UNITED STATES. 


So far as the present contention is concerned, it is im- 
material whether the repealing act of 1870 had the effect 
to relieve the executor of the estate of Wool from the 
payment of the legacy taxes, or not. 

He took the matter under careful consideration. He 
had full and accurate knowledge of all the facts. At his 
own request it was submitted for examination to Lucian 
Hawley, a supervisor of internal revenue. Acting upon 
this report, as well as upon his own judgment, and after 
thorough examination of the question of his legal liability, 
he voluntarily paid over the money, and it went into the 
Treasury of the United States and became a part of the 
public moneys. 

Such voluntary payment by the executor, there being 
no mistake or misunderstanding as to the facts, made it 
the money of the Government, and it never could be re- 
covered back, even though an action were brought for that 
purpose by the executor himself. 

This doctrine must prevail even if we assume that there 
was no legal liability for the tax upon the part of the 
Wool estate, and that it was collected and paid under a 
mutual mistake as to the law. In such a case it has been 
repeatedly held that money so paid can not be recovered 
back. 


16 


The case of Elliott vs. Swartwout (10 Peters, 137) was 
an action brought against the collector of customs for the 
port of New York to recover $3,150 received by him as 
duties upon certain property imported into the United 
States. The collection was claimed by Elliott to be er- 
roneous, and the important question in the case was whether 
taxes erroneously paid and collected could be recovered 
back, and in the consideration of the case the court held 
that : 


A collector of the revenue is not personally liable 
in an action to recover back an excess of duties paid, 
as collector, and by him in the regular or ordinary 
course of his duty paid into the Treasury of the 
United States; he, the collector, acting in good faith 
and under instructions from the Treasury Depart- 
ment, and no protest being made at the time of pay- 
ment, or notice not to pay the money over, or inten- 
tion to sue to recover back the amount given him. 


The doctrine of the above case is affirmed in the case of 
Cary vs. Curtiss (8 Howard, 236). The syllabus of the 
ease is as follows: 


Since the passage of the act of Congress of March 
dd, 1889, chap. 82, sect. 2, which requires collectors 
of the customs to place to the credit of the Treasurer 
of the United States all money which they receive 
for unascertained duties or for duties paid under 
protest, an action of assumpsit for money had and 
received will not lie against the collector for the re- 
turn of such duties so received by him. 


The case of the City of Philadelphia vs. The Collector 
(5 Wallace 720) was one arising under the internal-revenue 
laws of the United States. In that case the court, in the 
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course of the opinion (p. 731-32) uses the following lan- 
ing language: 


on 

Appropriate remedy to recover back money paid 
under protest on account of duties or taxes errone- 
ously or illegally assessed is an action of assumpsit for 
money had and received. Where the party volun- 
tarily pays the ete he is without remedy ; but if 
he pays it by compulsion of law, or under protest, or 
with notice that he intends to bring suit to test the 
validity of the claim, he may recover it back, if the 
assessment was erroneous or illegal, in an action of 
assumpsit for money had and received. 

Whena party, knowing his rights, voluntarily pa 
duties or taxes illegally or erroneously assessed, the 
law will not afford him redress for the injury, but 

7 when the duties or taxes are illegally demanded, and 
he pays the same under protest, or gives notice to the 
collector that he intends to bring a suit against him 
to test the validity of the claim, the collector may be 
compelled to refund the amount illegally e . 

Decisions to the same effect were made in the 
parent country at a very early period, and like de- 
cisions are to be found in the judicial reports of all, 
or nearly all, of the several States. 


The case of Lamborn vs. The County Commissioners (97 
U. S., 181), is satisfactory and conclusive upon the point 
under consideration. 

In that case certain taxes were charged upon lands in 
the State of Kansas. A was required to pay all taxes 
legally assessed on them. These taxes so charged were 
held by the supreme court of that State to be valid. Not 
having been paid, the county treasurer advertised and sold 
the lands, the county bidding them in. Afterwards C, 
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the trustee of A, relying upon the validity of the tax, 
paid, without protest, a sum sufficient to redeem the lands, 
and received the tax certificate therefor. The Supreme 
Court of the United States afterwards declared the taxes 
so assessed against the lands illegal, thereby reversing the 
supreme court of Kansas. C then tendered back his cer- 
tificate, and brought suit to recover the money he had 
paid: f7/e/d that the payments by him so made, there 
having been neither fraud, mistake of fact, nor duress, 
were voluntary in such a sense as to defeat the action. 


* 


Mr. Justice Bradley, in delivering the opinion, says: 


Mistake, in order to be a ground of recovery, must 
be a mistake of fact and not of law. Such, at least, 
is the general rule. (3 Pars. Contr., 398; Hunt 
v. Rousmananiere, 1 Pet., 1; Bilbie v. Lumley, 2 
Kast, 183; 2 Smith, Lead. Cas., 398 (6th ed., 458), 
notes to Marriot v. Hlampton.) A voluntary payment, 
made with a full knowledge of all the faets and 
circumstances of the case, though made under a mis- 
taken view of the law, can not be revoked, and the 
money so paid can not be recovered back, (Clarke 
v. Dutcher, 9 Cow. (N. Y.), 674; Ege v. Koontz, 8 
Pa. St., 109: Doston and Sandivich Glass Co. v. City 
of Boston, 4 Mete. (Mass.), 181; Benson and another 
v. Jonroe, 7 Cush. (Mass.), 125; Mines v. Dunean, 
6 Barn. and Cress., 671; Stewart v. Stewart, 6 Cl. 
and Fin., 911; and see eases cited in note to 2 Siith, 
Lead. Cas., 403, 404 (6th ed., 466), Marriot v. 
Lampton.) 


It can, therefore, be confidently asserted that by the 
voluntary payment of the sum of $14,668, as taxes due 
and owing to the Government, after full and careful con- 
sideration of the subject and with full knowledge of all 
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the facts, the money so paid by the executor became, was, 
and is the the property and money of the United States, 
and belongs to the Government just as much as any other 
money paid into the Treasury. And when you add to 
this the fact that no claim for a refunding has ever been 
made, either by the executoror the heirs or legatees of John 
E. Wool, it seems to be placed beyond debate or question. 


V. 


SANBORN IS ESTOPPED FROM DENYING THAT THE MONEY 
BELONGS TO THE UNITED STATES. 


John D. Sanborn is estopped from contending that the 
money does not belong to the Government by reason of 
his own declarations and acts in reference thereto. He is 
met at the threshold of the case with the important fact 
that there is not a particle of equity in his defense. He is 
compelled to admit that the $7,334 was obtained by him 
from the Government by false pretenses, and that the ac- 
tion of the Secretary was founded upon a mistake of fact, 
and he now seeks to avoid paying it back upon the pre- 
tense that the money which he represented to be the prop- 
erty of the Government was, in fact, the property of some- 
body else, and that his statement, made under oath to the 
Secretary of the Treasury, was untrue. He obtained the 
money by fraud, and now he seeks to shelter himself from 
liability by setting up his own wrong and the error into 
which he led the Secretary. 

Upon this branch of the subject the events connected 
with the transaction, showing the manner by which he ob- 
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tained possession of the money, may be profitably con- 
sidered. | 

On the 30th of October, 1872, he made oath that the 
taxes on legacies and successions were due from the estate 
of John E. Wool to the United States and that they 
were withheld. This was his first declaration that the 
money belonged to the Government. 

On the same day he entered into a supplementary con- 
tract with the Secretary of the Treasury to collect them 
for the Government. This was a second declaration that 
the Government was entitled to the money. 

On the Ist day of August, 1873, he received from Lu- 
cian Hawley, supervisor, a draft for $14,668, being for 
the Wool taxes. This draft was received by iim as and 
fur said taxes, to be by him paid over to the Secretary of 
the Treasury. 

On the 3d of August he turned this draft over to the 
Secretary of the Treasury as money belonging to the 
United States, and the whole of the money then went into 
the Treasury. This was the third acknowledgment that 
it belonged to the Government. 

On the same day he requested that the Government pay 
to him the sum of $7,334 on account of his alleged col- 
lection of the legacy taxes. 

On the 9th of August he receives from the Secretary of 
the Treasury the sum of $7,534, as monev falling-due him 
on account of the Wool estate. 

Here was a fourth and final act and declaration upon 
his part that the moneys collected from the Wool estate 
belonged to the United States. 
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After being a party to this series of transactions, and 
having asserted in so many different ways that these were 
Government moneys, he will not now be permitted to come 
into court and insist that the United States was never en- 


titled to the money. 
On this doctrine of estoppel we call attention to some 


of the authorities. 
In the case of Kinsman et al. vs. Parkhurst (18 How- 


ard, 289) it was held that— 


Where there was an agreement between a patentee 
and an assignee that the latter should manufacture 
the machine for a certain time and upon certain 
terms, it is too late for him, when called upon in 
chancery for an account, to deny that the patentee 
was the original inventor of the thing patented. 


And the court says on page 293 : 


Even where money has been received, either by an 
agent or a joint owner, by force of a contract which 
was illegal, the agent or joint owner can not protect 
himself from accounting for what was so received, b 
setting up the illegality of the transaction in which 
it was paid to him. 


In Gold Mining Company vs. National Bank (96 U.S., 
640) it is held that— 

A defendant sued by a national bank for moneys 

it loaned him can not set up as a bar that they ex- 

ceeded in amount one-tenth part of its capital stock 


actually paid in, and therefore had no right to make 
the loan. 


When both parties assert title from a common grantor 
and no other source, neither can deny that such grantor 


title his conveyance. 
(Gaines vs. New Orleans, 6 Wall., 642; Robertson vs. 
Pickrell et als, 109 U.S., GOB.) 


When a party gives a reason for his conduct, he can 


had a valid when he executed 


not, after litigation is begun, change his ground. (0. and 
Miss. R. R. Co. vs. MeCarthy, 96 U.S., 258.) 

A party employed to conduct a lottery, who fraudu- 
lently draws a ticket owned by himself and receives the 
money, when sued by the proprietors of the lottery for 
money had and received, can not defend against his fraud 
on the ground that the lottery was unlawful. (Catts vs. 
Phelan, 2 Howard, 376.) 

Where persons have received stock of a railroad and 
received interest upon it for several years, held that the 
holders thereof and their assigns are estopped from ques- 
tioning the power of the company to issue it. (ranch 
vs. Jesup, 106 U.S., 468.) 

A party can not occupy inconsistent positions ; and where 
one has an election between several inconsistent courses of 
action, he will be confined to that which he first adopts. 
(Bigelow on Estoppel, 503 to 510; Herman on Estoppel, 
212, 219, 237, 320,331,354; Greenleaf on Ev., 23, 207.) 


Vi. 


It seems to have been argued in the court below by 
the defendant that he ought not to be required to pay 
this money to the Government, because the executor of 
the Wool estate may possibly have a claim against San- 
born for it. 

It is not, we think, seriously contended that Sanborn 
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is liable to that estate, and this is only an excuse to avoid 
paying the money back to the Gdvernment. 

The executor or heirs of Wool may have an equitable 
claim for these moneys against the United States, upon 
which Congress might act if the case should be properly 
presented to that body. But, whether the Government 
ever pays back the money or not, Sanborn is not entitled 
to any portion of it. Neither is there any claim of the 
Wool estate against him for a refund of the money. The 
collection of these moneys was the action of the Govern- 
ment, and Sanborn is not answerable to the representatives of 
Wool. TheGovernment stands between him and the Wool 
estate. The Government obtained this money, holds it, 
and is answerable for it, if anybody is; and if through an 
act of Congress, or by any other means, the legatees of 


that estate should become entitled to recover it back from 


the United States, the Secretary of the Treasury should be 
put in a position to meet the demand. This can only be 
done by requiring Sanborn to return the money which he 
wrongfully obtained. 

_ As the case stands, the United States has paid to San- 
born a sum of money to which he is not and never was 
entitled, and by every rule of law or equity he should be 
required to account for it to the party from whom he 
wrongfully obtained it. 

The judgment of the circuit court should therefore be 
affirmed. 
AuLpHnonso Hart, 
Solicitor of Internal Revenue. 
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Iu the Supreme Court of the United States. 


OcToBer Term, 1889. 


JoHN D. SANBORN, SLAINTIP? ) 
in error, No, 9 


vs, -— 
THe UNItTep States. | 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF MASSACHGSETTS. 


SUPPLEMENTAL BRIEF FOR THE UNITED STATES. 


In aceordance with the leave of the court granted at 
the hearing of this case, some observations are here pre- 
sented in reply to the points made in the brief of counsel 
for the plaintiff in error. 


I. 


NO ERROR WAS COMMITTED IN REJECTING TESTIMONY 
OFFERED BY SANBORN, 


The first objection taken to the action of the court 
below is the allegation that error was committed in sus- 
taining the plaintiff’s objection to evidence set forth in 
Sanborn’s first and second bills of exceptions. 
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The bill of exceptions shows that Sanborn called to the 
stand and offered to prove by one George W. Stow that 
during the summer of 1875 he (Stow) was employed in 
the office of Lucian Hawley, stipervisor of internal reve- 
nue, and that he was instructed by said supervisor to call 
upon the executor ot the Wool estate and see him in re- 
gard to the taxes due from said estate and demand pay- 
ment, 

To this counsel for the Government objected, and the 
court sustained the objection. 

This ruling was undoubtedly correct, for two reasons. 

First. The proposed proof did not in the remotest 
degree tend to show that Sanborn had anything to do 
with, or rendered any service in, the collection of said 
taxes. Stow was not Sanborn’s agent, but the employé 
of Hawley, the supervisor. 

Second. If he had been shown to have rendered serv- 
ice he could not claim compensation, for the reason that 
the law under which his contract was made with the Secre- 
tary of the Treasury did not include this claim for taxes, 
the same neither being due nor withheld, at the time of 
making said contract. 


Lf. 


THE WILL IS NOT VOID UNDER THE STATUTES OF NEW 
YORK. 


It is contended by the plaintiff in error that certain 
taxes upon legacies and successions were due from the 
Wool estate in 1870, and prior to the death of the widow. 
This contention is based upon the theory that a portion of 
the legacies contained in the will were void under the 
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statutes of the State of New York against suspension of 
alienation and against accumulations. 

The following clause in the will is relied upon as bring- 
ing the instrument under these statutes : 

The bequests following those of my wife, Sarah N. 
Wool, will in no case be paid or delivered until after 
her decease, and not until my executors can con- 
veniently pay them, at their discretion, either in money 
or stocks, bonds, notes, or mortgages, without unnec- 
essary sacrifice and without interest, no matter how 
long payment may be delayed. 

The statutes of New York provide that the absolute 
ownership of personal property shall not be suspended 
by any limitation whatever for a longer period than dur- 
ing the continuance and until the termination of not more 
than two lives in beingat the date of the instrument contain- 
ing such limitation or condition, or, if such instrument 
be a will, for not more than two lives in being at the 
death of the testator. 

No fair construction of the will or the clause quoted 
above renders it void under the foregoing statutes. 

General Wool, in making a disposition of his estate, 
had a right to give his property to whom he pleased, and 
to designate the manner of payment, and the time at or 
within which the legacies should be paid, subject only to 
the condition that the terms of the bequest should be rea- 
sonably certain and that there should not be an attempt to 
control the property beyond two lives. 

The common-sense construction of the paragraph re- 
ferred to is simply this: 

That the legacies following those made to his wife should 


4 


not fall due until after her death, and that they should be 
paid within a reasonable time thereafter; and, secondly, 
that the business should be so managed as not to resuli in 
a sacrifice of the property. The property out of which 
these legacies were to be paid consisted largely of stocks 
and bonds, things subject to the changes and fluctuations 
of the market. These would have to be converted into 
money. In this matter his executors were authorized to 
exercise a sound and reasonable discretion. It was not 
intended that any iron rule should be in force compelling 
them at a certain day and hour to make the distribution, 
no matter what sacrifices and losses might result. The 
testator knew the men whom he had designated as his ex- 
ecutors, and he had confidence in their intelligence, disere- 
tion, and judgment. It can not reasonably be inferred 
that anything more than this was intended. 

Suppose, after his death, and the death of his widow, 


the executors had unreasonably withheld the payment of 


these legacies, and had refused within a rensonable time 
to distribute the estate, and account for the funds, could 
not any legatee from whom the legacy was withheld in- 
stitute proceedings in court to compel the distribution and 
payment? Does anybody believe. that under this will 
the executors could postpone the payment of these moneys 
beyond their own lives, or beyond the lives of the bene- 
ficiaries, and by dishonest and unwarranted delays and 
excuses deprive the legatees of that which was intended 
for them, and was by express will given to them ? 

It is hardly necessary, therefore, to spend time in con- 
sidering the statutes of New York, or the decisions of the 
court of appeals, for the reason that by no fair or just 
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construction of the will can it be brought within their 
provisions. 

The case of Rose v. Rose, 4 Abbott’s N. Y., court of 
appeals, 108, referred to by counsel, when examined will 
be found to be wholly unlike the case under consideration ; 
and the case of Garvey v. Me Devitt, 72 N. Y., 556, utterly 
fails to sustain the position taken by the counsel for plaint- 
iff in error. 


III. 


NONE OF THE LEGACIES LIABLE TO A TAX WERE PAY= 
ABLE UNTIL AFTER MRS. WOOL’S DEATH. 


It is contended by the plaintiff in error that; regarding 
the will as valid, still, some of the legacies were due prior 
to.the death of Mrs. Wool, and prior to the making of 
the contract with the Secretary. That portion of the will 
containing the codicils is relied upon to establish this 
fact. This leads to an examination of the will and the 
codicils, The first and original paper contains (besides 
those to the widow) bequests amounting in the aggregate 
to $305,500. The codicils withdraw $5,000 of one be- 
quest (that to the Polytechnic Institute), thus reducing 
the bequests in the first paper to $300,500. The codicils 
make bequests to the amount of $53,000 more, which 
were subject to a legacy tax. 

Taking the bequests in money and personalty, and the 
rate of taxation specified in the statute, it will be found 
that the $14,668 of tax collected was, and must have been, 
assessed solely upon the legacies which were to be paid in 
money or personalty. 
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After the death of the testator, and the will and codicils 
were proven, these papers, all taken together, constituted 
his last will and testament. It was not four wills, but 
one will. It was an entirety, to be taken as one iInstru- 
ment and so construed, It will be seen, also, that the first 
codicil expressly and in terms “ ratifies and confirms” the 
original will in all respects, except so far as changed by 
the codicil. The second codicil makes no bequest which 
would be subject to any tax. The third codicil declares 
that “the will and first and second codicils are hereby re- 
published and confirmed.” 

The clause heretofore quoted, that the bequests follow- 
ing those to his wife shall in no case be paid until after 
her decease, became a controlling provision, and applied to 
each and every legacy following the bequests to the wife, 
whether contained in the first or last instrument executed, 

It applied to and was made part of the codicils, as well 
as to the first paper written. That is the- manifest inten- 
tion of the testator. 

Aside from the legacies to his wife and the one provid- 
ing for a monument, neither of which was subject to any 
tax, it was his intention to serve all the legatees alike as 
to time of payment. This construction must be given to 
the will, even though the codicils had been silent as toa 
re-affirmance of the original document. Authorities are 
abundant. 

Codicils are to be regarded as parts of the will, and, to- 
gether with the will, are to be considered as one instra- 
ment. (Redfield on Wills, vol. 1, p. 288; Westeott v. 
Cady, 5 Johns., Ch., 334.) 
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The codicil should be construed so as to make it har- 
monize with the purposes declared in the body of the will. . 
(Delafield v. Parish, 25 N. Y., 9.) 

Where the codicil professes the purpose of the testator 
to alter the will in one particular, it carries the implication 
that it was not intended to alter it in any other particular. 
(Quincy v. Rogers, 9 Cush., 291.) 

The court in construing a will must take into view the 
whole instrument and give a meaning and effect to every 
clause. (Gardner v. Wagner, Bald., (Pa.) 454.) 

A codicil is to be construed with the body of the will. 
(Boyd v. Boyd, 2 Fed Rep., 138; 1 McCrary, 268.) 

It is the established rule not to disturb the disposition 
of the will further than is absolutely necessary for the 
purpose of giving effect to the codicil. (Jarman on Wills, 
vol. 1, 160.) 

This being the correct Jaw of construction, none of the 
legacies were due and none could have been withheld at 
the time Sanborn made his contract with the Secretary. 

Sanborn’s own conduct demonstrates that this was his 
interpretation of the will. He knew, doubtless, when 
Wool died, and he also knew the contents of his will, and 
yet the very first time he appears in any manner in con- 
nection either with the will or the estate is as shown on 
page 16 of the record, where it appears “that about one 
month after the death of Sarah N. Wool he called on Lu- 
cien Hawley for aid in the matter of collecting the tax due 
from the estate of John E. Wool.” He knew when the 
tax fell due, and must have known therefore that the 
claim was not due and was not “ withheld” at the time 
of making the contract with the Secretary. 


Ss 
IV. 

“SANBORN RENDERED NO SERVICE IN DISCOVERING OR 

COLLECTING THE TAXES, AND WAS NOT ENTITLED 


TO COMPENSATION EVEN IF THEY WERE DUE AT THE 
TIME THE CONTRACT WAS MADE, 


,ut suppose we admit that certain portions of the leg- 
acies were actually due when the contract was made, does 
it help Sanborn any in the position which he takes? 
What was the contract he made with the Government ? 

It was a contract which required him to “assist the 
proper officers of the Government in discovering and col- 
lecting moneys belonging to the United States withheld 
by certain persons.” 

The indispensable conditions were that the moneys 
must belong to the United States and must ‘be withheld, 
and he (Sanborn) must discover or assist in discovering, 
and collect or assist in collecting these moneys. He must 
render substantial service, so that by and through his 
efforts the claims would be brought to light and collected. 

Did he assist in discovering the taxes on the Wool 
estate? Were they hid,and did he bring them tq light, 

and were they collected by and through his instrumen- 
tality? Did he render any assistance in that behalf? No. 


There was no hiding, no concealment on the part of 


anybody, and no discovery was: required. The collector 
of internal revenue knew all about the provisions of the 
will, and stood ready to collect the taxes whenever they 
should fall due, and the executor, with equal knowledge, 
stood ready to pay them whenever they should fall due 
and be demanded. 


As soon as Mrs. Wool died, the executor asked the Sec- 
retary of the Treasury to refer the matter of liability to 
an officer of the Government. It was done, and as soon 
as the amount wat determined he paid it. Here was no 
concealment by anybody and no discovery, and the claim 
could not in any sense be brought within the class men- 
tioned in the act of Congress allowing the employment 
of persons to assist the officers of Government. 

The plain truth is that Sanborn made no discovery, 
rendered no service. By fraudulently representing to the 
Secretary of the Treasury that the taxes were due and 
withheld, he succeeded in smuggling the Wool claim into 
the contract with the Secretary. He then quietly waited 
for the death of Mrs. Wool, and soon there after appeared 
upon the scene for the purpose of securing one-half of 
the money collected from the estate. The only service 
he rendered was to transmit the draft for the $14,668 to 
the Secretary of the Treasury, and about two weeks there- 
after demand and receive $7,338 for his valuable (?) ef- 
forts. 

The claim for services is a mere pretense, looking at in 
any way you can. It was a scheme on Sanborn’s part to 
mislead the Secretary of the Treasury, and thereby enrich 
himself; and the simple question now is, shall he be per- 
mitted to continue in possession of his “ ill-gotten gains ?” 


V. 


THE POSITION OF THE UNITED STATES, 


The counsel for Sanborn assert that the claim made by 
the Government is based upon the error that nothing was 
due from the estate of Wool at any time, and consequently 
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the contract, so far as related to that estate, was null and 
void. 

The learned counsel misapprehend the pocition of the 
Government. The contract with Sanborn was null and 
void, but for another and a different reason. 

The claim of the Government is that the taxes on the 
Wool estate, whether valid er invalid, did not belong to 
the class of claims mentioned in the act of Congress. 
They were not due. They were not withheld, and should 
not have been included in the contract with the Secretary, 
and would not have been so included except for the fraud 
and imposition practiced by Sanborn, and the mistake of 
fact under which the Secretary acted in making the con- 
tract and the payment of the money, and the money havy- 
ing been paid on account of fraud or mistake, it can be 
recovered back. 

Second. That even if they had come within the class 
of claims mentioned in the act of Congress, Sanborn did 
not discover, or assist in discovering, collect, or assist in 
the collection of these taxes. He rendered no service, 
and when he led the Secretary to believe he had, he mis- 
led the Secretary, and was not entitled to any compensa- 
tion under the contract as made. 

Third. Whether the taxes assessed and collected upon 
the Wool estate were legally due, at the time they were 
so collected in 1873, or whether they were cut off by the 
repealing act of 1870, is now regarded as a doubtful ques- 
tion. At that time the Internal Revenue Bureau held 
that they had “ accrued” and were assessable to be paid 
after Mrs. Wool’s death. 

The courts, so far as any opinion has been rendered in 
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like cases, held to the same doctrine. ‘The executor being 
acquainted with all the facts, came to the same conclusion 
and paid them without protest or objection. Being so col- 
lected and paid, the money became and is the property 
and money of the United States. (See the first brief for 
the United States and authorities there cited.) 

The learned counsel of Sanborn in their brief, page 21, 
in speaking of this subject, say : 

He (the executor) doubtless took legal advice and 
was informed that on a proper construction of the 
will he had paid no more taxes than were legally due. 

In the court below Sanborn contended that the taxes 
were illegally assessed on account of the repeal of the 
law subjecting legacies to a tax, and being so illegally col- 
lected the money did not belong to the Government, and 
no suit could be brought by the United States to recover 
them from him. Now he changes his position, and de- 
clares they were properly assessed and collected. 

The Government claims that in either event, whether 
legally due or not, the circumstances under which the tax 
was collected and the money paid make it the money of 
the United States, and, furthermore, that Sanborn is es- 
topped from denying it. 

Counsel for plaintif® in error in their oral argument 
now admit that the taxes were legally assessed and col- 
lected, and that Sanborn is estopped from denying it. 
But they claim that the United States is estopped from 
denying it, and is also estopped from denying the legality 
and propriety of the payment of the money to Sanborn. 
It is a sufficient answer to say that the Government does 
not seek to deny the legality of the collection of the tax 
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from the Wool estate, and it asserts the ownership of the 
money. And the doctrine of estoppal can not apply to 
the United States in the payment of the $7,334 to San- 
born for the reason that it was done under an entire mis- 
take and misapprehension of the facts. 


VI. 


THE ENTIRE TAX WAS PAID TO THE GOVERNMENT BE- 
FORE SANBORN RECEIVED THE $7,534. 


Again, it is contended that the $14,668 of tax col- 
lected from the Wool estate was never paid to the Gov- 
ernment—never went into the Treasury ; that the sum was 
divided, and only one-half went into the possession of the 
Government—and that Sanborn therefore never received 
the money from the United States. 

The payment of taxes to an agent of the Government 
for the Government, is a payment fo the Government. 

On the Ist day of August, 1873, the executor of Wool 
delivered to Lucien Hawley, a supervisor of internal 
revenue, a draft, which read as follows: 


New York, August 1, 1873. 
Pay to William A. Richardson, Secretary of the 
Treasury, or order, fourteen thousand six hundred 
and sixty-eight dollars. 
ASHER R. MorRGAN, . 
Surviving Executor of Last Will, ete., of 
John E. Wool, dee’d. 
United States Trust Company, of New York. 
$14,668. 
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This draft was handed to Sanborn, and by him trans- 
mitted to the Secretary on the 3d of August, 1873. On 
the 9th of August it was indorsed to the Treasurer of the 
United States, as follows : 


Pay to order of F. E. Spinner, Treasurer U. 8. 
WiILuiaM A. RICHARDSON, 
Secretary. 


This money was paid to the Treasurer of the United 
States as public moneys, and it was credited to the account 
of the Secretary of the Treasury, and joined the other 
moneys belonging to the same fund. The Secretary of 
the Treasury, as such Secretary, could draw against the 
general fund so standing to his credit for any legitimate 
public purpose. He had no right to draw against it for 
any illegitimate or improper purpose. He could pay just 
claims, but not unjust claims. 

On the 16th day of August, a week after the $14,668 
had been paid to the Treasurer of the United States, the 
Secretary of the Treasury paid to Sanborn $7,334 from 
the public funds by drawing his check upon the Treas- 
urer. 

This money being paid to Sanborn by and through a 
mistake of fact on the part of the Secretary, or in conse- 
quence of the fraud of Sanborn, it can be recovered back, 
and it is idle to expend time in discussing the question 
whether moneys standing to the credit of the Secretary 
are any less public moneys than such as have gone into 
the Treasury. Both are public moneys. 
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VII. 


THE COURT BELOW DID RIGHT IN CHARGING INTEREST 
UPON THE CLAIM AGAINST SANBORN, 


It is contended that the action could not be maintained 
against Sanborn except after demand made, and that no 
interest could be collected, and that there was error on 
the part of the court below, at least to this extent. 

The following is a part of the closing paragraph in the 
brief of counsel : , 

An action of indebitatus assumpsit, which is of 
itself held to be purely an equitable action, can not 
be maintained against a party who has innocently 
received money without the knowledge of any fact 
showing why he should not retain it, without notice 
or demand on him for its return, * * * = Shpeei- 
ally would he not be liable to any interest until suit 
brought. 

Sanborn does not come within the rule, even as stated 
above. 

He did not innocently receive the money. It was ob- 
tained through his wrong. He misled the Secretary and 
committed a fraud, and the court was justified in includ- 
ing interest in the amount of damages. Furthermore, it 
was a claim where the Government was entitled to inter- 
est. This is well established by authority. 

In assumpsit brought for the proceeds of a cargo which 
was taken under legal process by the defendants in a for- 
eign port, for the debts of the prior owners of the ship, 
held that the defendants were chargeable with interest 
from the time of their receipt of the proceeds. (Ricket- 
son v. Wright, 3 Sumn. 335 [ Mass].) 
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In equitable actions for méney had and received it is 
within the discretion of the court to allow interest. 
(2d Cir. N. Y.) (Curranee v. MeQueen, 2 Paine, 109.) 

Interest is allowed upon the ground that the debtor is 
in default and has the use of claimant’s money. (Bow- 
man v. Wilson, assignee, 12 Fed. Rep., 864; 2 McCrary, 
394.) 

The ordinary ground of allowing interest is that a debt 
which is due and the payment of which is wrongfully de- 
layed, ought justly to carry interest. (United States v. 
Hills, 4 Cliff., 618.) 

Interest is given on money demands as damages for de- 
lay in payment, being just compensation to the plaintiff 
for a default on the part of a debtor. Where, it is ex- 
pressly reserved in the contract, or: is implied by the 
nature of the promise, it becomes part of the debt, and 
is recoverable as of right; but when it is given as dam- 
ages it is often a matter of discretion. (Redfield v. 
Ystalyfera Iron Company, 110 U.8., 176.) 

If a debt ought to be paid at a particular time and is 
not, owing to the default of the debtor, the creditor is en- 
titled to interest from that time by way of compensation 
for the delay in payment. (Young v. Godbe, 15 Wall., 
562.) 

By the ordinary law of debtor and creditor interest is 
incident to the debt, and the obligation to pay it is im- 
plied. (Wightman v. United States, 23 C. Cls. R., 148.) 

An action for money had and received lies whenever 
money has been received by the defendant which belongs 
to the plaintiff. (Tutt v. Ide, 3 Blatch., 249; Allen v. 
Mc Keen, 1 Sumn., 276.) 
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When an illegal tax has been collected and it is re- 
covered back, interest is allowed from the date of illegal 
exaction. Erskine v. Van Arsdale, 15 Wall., 77.) 

Interest is allowed on taxes sued for from the time they 
became due and payable. (United States v. Erie Railway, 


106 U. S., “dedU, ) 
VIII. 


The learned counsel, in their brief, refer on pages 26 
and 27 to the ruling of Mr. Justice Benedict in a criminal 


proceeding against Sanborn. 

No information is given by counsel as to the book or 
page in which this opinion can be found, and an examina- 
tion of Benedict’s reports fails to disclose it. It is possible 
that such a decision was rendered. 

It was made, however, if at all, in a case where Sanborn 
was charged, under his contract with the Secretary of the 
Treasury, with swindling the Government. It will hardly 
be contended that Sanborn was entitled to one-half of all 
moneys discovered and collected by other officers of the 
Government and with which he had nothing to do, simply 
because he by fraud and misrepresentation had succeeded 
in getting them included in his contract, and the fact that 
the Government failed in convicting and sending him to 
the penitentiary for his crimes is hardly sufficient to avail 
him as a defense when he is called upon to disgorge thé 
money improperly obtained. 

ALPHONSO HART, 
Solicitor of Internal Revenue. 
Marcu 25, 1890, 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERY, 1889. 


JOHN D. SANBORN, 


TS. 


) 

ii | 
Plaintiff’ in Error, | 
\ 

| 


THE UNITED STATES. | 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


Statement of Case. 


This is an action brought by the United States 
against John D. Sanborn, the plaintiff in error, to 
recover seven thousand three hundred and thirty- 
four dollars, with interest from the 16th day of Au- 
gust, 1873, for moneys on that day to him paid by 
the Secretary of the Treasury, the United States now 
claiming that the same was paid to him without au- 
thority of law. 

Said Sanborn had entered into a written contract 
with the Secretary of the Treasury, under an Act of 


U. S. St.. 1) to assist tl 2 officers of the Gov- 
eriment in diseovering aud collecting certain mon- 
evs belonging to the United States which had been 
withheld by certain persons, among whom named in 
the contract was the estate of John EK. Wool (R., p. 
a) 

By the terms of his contract he was to receive a 
commission on the collections so made, to be paid 
to him out of the proceeds of the collection. He 
performed his part of said contract in collecting 
the internal revenue suecession and legacy taxes on 
suid estate, and the same having been received 
through said Sanborn by the Secretary of the Treas- 
ury, he, the Secretary, out of the proceeds of the 
draft with which the tax was settled, paid to San- 
born his: commission in striet conformity with the 
terms of said contract, in full payment and satisfae- 
tion of his services rendered tn the collection of said 
faxes. 

The Act of Congress above referred to authorized 
the Secretary of the Treasury— 

“To employ not more than thee persons to assist 
the proper officers of the Government in discovering 
and collecting any moneys belonging to the United 
States whenever the same shall be withheld by any 
person or corporation, upon such terms and condi- 
tion as he shall deem best for the interest of thie 
United States; but no compensation shall be paid 
to such person except out of the money and prop- 
erty so secured, and no person shall be employed 
under the provisions of this clause who shall not 
have fully set forth In a written statement, under 
oath, addressed to the Secretary of the Treasury, 
the character of the claim out of which he proposes 
to recover, or assist in recovering moneys of the 


Coneress anproved on the Sth day of May, 1872, (17 


United States, the laws by the violation of which 
the same have been withheld, and the name of the 
person, firm or corporation having thus withheld 
such moneys.”* (17 Stat., 69.) 


On the 15th day of July, 1872, (R., p. 4) Sanborn 
submitted a written statement, under oath, addressed 
to the Secretary of the Treasury, calling his atten- 
tion to certain claims out of which he proposed ‘‘to 
recover, or assist in recovering moneys of the United 
States for evasions of the law and frauds upon the 
laws for collection of Internal Revenue Tax, upon 
spirituous liquors, as well as in making false returts 
of the amounts manufactured as in evading the pay- 
ment of the tax upon them which és returned;’’ and 
he appended thereto a schedule of the names of the 
persons and firms, which had thus withheld such 
moneys and the probable amount thereof. 

On this statement Sanborn asked to be employed, 
and subsequently, on the 13th day of August, 1872, 
a contract in writing was made between the acting 
Secretary of the Treasury and said Sanborn, which 
contract is fully set out in the record, commencing 
on page 5. 

On the 25th day of October, 1872, said Sanborn 
made to the Secretary an additional statement un- 
der oath of other claims out of which he proposed 
to recoved or assist in recovering moneys of the 
United States, giving the names of the persons, or 
firms having withheld such moneys, and specifying 
the character of the claims. 

To this statement was added a ‘request that the 
foregoing cases may be bronght under my contract 
with the Secretary of the Treasury, bearing date, 
August 13th, 1872." 


Among the names so given, is that of the estate 
of John E. Wool, (R., p. 6.) 

On the 30th day of October, 1872, said Sanborn’s 
said contract of August 13th, 1872, was so extended 
as to include, amongst others, the claim against the 
estate of said John KE. Wool. (R., p. 6.) 

On the 3d day of February, 1873, the Secretary of 
the Treasury signed and issued a circular, of which 
the following is a copy: 


TREASURY DEPARTMENT, 
It byuary S. 1873. 

Sir: Yon are requested toassist John D. Sanborn, 
Esq., of Boston, in the examination of official 
records in reference to such cases of alleged viola- 
tion of the Internal Revenue Laws, as he may ask 
for your co-operation. 

Mr. Sanborn is acting under an appointment under 
me and may need some information from the officers 
of collection and assessors for the purpose of verify- 
ing his claim. 

Very Respectfully, 
GEORGE S. BoUTWELL, 
Necrela ru of lhe Treas ury. 

To Supervisors and Collectors of lnternal Revenue. 

(R. p. 718). 


On the 15th day of Oct. 1873, the Secretary of the 
Treasury signed and issued another circular of which 
the following is a copy: — ) 

TREASURY DEPARTMENT, 
October 15th, 1873. 
To Supervisors and Collectors of Internal Revenue. 

You are requested to assist John D. Sanborn, of 
Boston, in the examination of such cases of alleged 
violations of the Internal Revenue Laws, as he may 
ask for your co-operation. 


-_ 
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Mr. Sanborn is acting under an appointment from 
the Treasury Department, and may need some aid 
and information from your district for the purpose 
of verifying his claim. 

Please render him such assistance as he requires. 

Very Respectfully, ; 
WILLIAM A. RICHARDSON, 
Secretary of the Treasury 


John E. Wool, died at Troy New York, Nov. 10th, 
1869. 

His will was admitted to probate Feb. 8th, 1870. 

Letters testamentary, under said will were issued 
to John A. Griswold and Asher R. Morgan, on the 
4th day of March 1870. 

On the 31st day of Oct. 1872, John A. Griswold 
died and thereafter said Morgan acted as sole exe- 
cutor. | 

Sarah N. Wool, the widow of John E. Wool, died 
on the 7th day of May, 1873. : 

Gen. Wool left a very large estate, and by his will 
he devised his homestead to his wife for life, be- 
queathed to her for life the use ef much personal 
property and also bequeathed to her an annuity for 
life of $10,000 per annum, and $20,000 to her in ab- 
solute right. 

Following these bequests to the wife, there is a 
large number of other bequests made to various rela- 
tives, friends and servants, and a devise of one house 
and lot to his servant, James H. Davis, for his life 
on condition that he remain in the service of the 
General’s wife during her life. 

To most of the bequests following those to his 
wife are added the words, ‘‘to be paid after the de- 
cease of Mrs. 8. N. Wool.” 


t 
After giving directions as to the payments to be 
miucde to his wife the testator adds the following: 


“The bequests following those of my wife, Sarah 
N. Wool, will in no case be paid or delivered until 
after her decease, and not until my executors can 
conveniently pay them, at their discretion, either in 
money or stock, bonds, notes or mortgages, without 
unnecessary sacrifice and without interest, no mat- 
ter how long payment may be delayved.’’ 

“All my personal estate, beyond what may be 
requisite to meet the payment of the bequest of my 
wife, Sarah N. Wool, will, as faras practicable, be se- 
curely invested on interest, which will be added to 
that intended for the payment of the bequests au- 
thorized by thewill.”” (Ree., p. 12.) 


And the rest and residue of his personal property 
he bequeathed to three nieces, then naming his ex- 
ecutors, and bequeathing to such of them as might 
qualify and serve, 85,000 each: he signed and pub- 
lished his will. 

Later he adds three eodicils, in the last of which 
he bequeaths over 830,000 to different legatees, with- 
out any restriction as to when said legacies should 
be paid ; and then devised to his servant, James H. 
Davis, mentioned in his will, the house and lot in 
which he had previously given him a conditional life 
estate. 

The will contained no residuary clause as to the 
Greneral’s real estate, and there is nothing in the 
record to show the amount or the value of the real 
estate owned by the General at the time of his death. 

John T. Masters was Collector of Internal Revenne, 
and his district included Troy, N. Y., in which eity 
Wool resided at the time of his death 
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He knew of the General's death at the time it oe- 
curred, knew that he left a farge estate, that he left 
a will, and Knew the provisions of the same, and 
knew of the death of Sarah N. Wool, at about the 
time it oeeurred. (R., p. 14.) 

Lucian Hawley was Supervisor of Internal Reve- 
nue in New York. (R., p. 15.) 

Within a few weeks after the death of Sarah N. 
Wool, said Morgan wrote to the Secretary of the 
Treasury asking him to refer the question of succes- 
sion and legacy tax on the estate of said John E. 
Wool, to some person in authority to pass upon the 
liability of said Morgan, to pay taxes on said estate, 
and before the 31st day of July, 1873, he received a 
letter from the Secretary of the Treasury referring 
all questions relating to said matter to Lucian Haw- 
lev, Supervisor of Internal Revenue. Said Morgan 
subsequently had several consultations with said 
Hawley relating to said taxes. (R., p. 15.) 

The plaintiff in error, about one month after 
the death of Sarah N. Wool, the widow of said 
John E. Wool, called on said Lucian Hawley, Super- 
visor of Internal Revenue as aforesaid, for aid in the 
matter of collecting the tax due from the estate of 
John E. Wool, deceased. (R., p. 22.) 

On the trial of this cause in the court below, one 
of the witnesses for the United States, on cross-ex- 
amination, gave evidence tending to prove that two 
men claiming to be employees in the office of Lucian 
Hawley, Supervisor (of Internal Revenue) as afore- 
said, sometime after the death of Sarah N. Wool, 
widow of John E. Wool, deceased, called on John T. 
Masters, Collector of Internal Revenue, at Troy, N. 
Y., and bad a conversation with him in relation to 
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the Internal Revenue taxes dune to the United States 
on the estate of John E. Wool, deceased, and that 
on the 31st day of July, 1878, and not before, said 
Masters took his first step towards enforcing the col- 
lection of said taxes. 

During the summer of 1873, George W. Stow was 
emploved in the office of said Lucian Hawley, Super- 
visor of Internal Revenue in New York, 

On tie witness stand said Stow was asked by the 
defendant Sanborn, to state what, if anything, he 
did under the instruction of said Supervisor Hawley, 
in the collection of the Internal Revenue taxes due 
the United States from the estate of John KE. Wool, 
deceased. 

This question was objected to by the United States, 
and the objection was sustained by the court and an 
exception allowed to defendant, Sanboyrn. (R., p. 
22.) | 
Thereupon, defendant Sanborn made the offer to 
the court of evidence by the witness George W. Stow, 
tending to prove that immediately subsequent to the 
defendant ealling on Lucian Hawley, Supervisor as 
aforesaid, for aid in collecting the Internal Revenue 
taxes from the estate of John E. Wool, deceased, he, 
the said Stow, under the instruction of said Hawley, 
‘called on said Asher R. Morgan, executor as afore- 
said, and demanded payment to said Hawley, Super- 
visor as aforesaid, of said taxes, and that subse- 
quently said Morgan called upon said Hawley in pur- 
suance of such demand, made by said Stow, and 
arranged with said Hawley for the payment of said 
taxes, and paid the same by check as aforesaid, to 
said Hawley on the Ist day of Angust, 1873.; and 
further, that he, said Stow, in company with another 
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employee in the office of said Hawley, did, prior to 
the 30th of July, 1873, call upon John T. Masters, 
collector of Internal Revenue at Troy, N. Y., under 
instructions from said Hawley, and had a conversa- 
tion with said Masters in relation to the collection of 
the Internal Revenne taxes due to the United States 
from the estate of John E. Wool, deceased. 


To this offer of evidence the United States objected, 
the Court below sustained the objection and an ex- 
ception was granted the defendant. 


On the 31st day: of July, 1873, John T. Masters, 
. wrote a letter to said Asher R. Morgan, reminding 
him that ‘‘No return has been made to me of the 
legacies and distributive shares of the estate of the 
late Gen. John E. Wool,’’ and asking him to make 
a return of the legacies, distributive shares or suc- 
cession and all other facts required by law. (R., p. 
14.) 

On the 12th day of July, 1873, J. W. Douglass, 
Commissioner of Internal Revenue, addressed a let- 
ter to T. J. Cram, of which the following is a copy: 


TREASURY DEPARTMENT, 
OFrFIcE OF INTERNAL REVENUE, 
Washington, 12 July, 1873. 

Sin: T. J. Cram, of 1817 De Lancey Place, Phil- 
adelphia, Pennsylvania, writes: 

‘Maj. Gen. Wool, U. 8S. A., died Nov. 10, 1869, 
(in Troy N. Y. his residence), leaving legacies of 
$4,000 each tomy wife and myself. But there wasa 
condition in the will forbidding his executors from 
paving any legacies until after the death of his wife. 
* * * Mrs. Wool died 6 May last. 

‘‘The executor proposes to retain from the legacies 
U.S. tax of 6 per cent. on payment 18 inst. of the 
legacies, &c.’" There is nothing in the statement 
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above to show that the said legacies are not subject 
to tax, but the same would appear to be Hable, as 
indicated in **Cireular 86.7" (See p. 30, ** Series 6, 
No. 1.’’) 

Very respectfully, 

Joun W. Dovenass, 
Commissioner. 

J. T. Masters, Esq., 

Collector, 

atey, B. 1., (BR. BD DW.) 


On the Ist day of August, 1873, said Morgan de- 
livered to Lucian Hawley, Supervisor of Internal 
Revenue, in payment of the taxes due from the es- 
tate of Gen. Wool, a draft of which the following is 
a copy: 


(2 cent internal revenue stamp, cancelled.) 
New York, Avg tf 1st, 1873. 
Pay to William A. Richardson, Sec. of Treasury, 
or order, fourteen thousand six hundred and sixty- 
eight dollars. 
Asner R. MoreGan, 
Surviving executor of last will, &e., of 
John fH. Wool, dee’ d. 
Unitrep Sratres Trust Company oF NEw YORK. 
$14,668. (R., p. 15.) 


,me 


On or about the ist day of August, 1873, said Haw- 
ley delivered to said Sanborn said draft, and on the 
3d day of August said Sanborn enclosed said draft 
to the Secretary of the Treasury, which said draft 
on presentation to the United States Trust Company 
was duly paid and the proceeds of the same were 
returned to the Secretary of the Treasury, who there- 
upon on the 16th day of August, 1873, drew his 
draft in favor of said John D. Sanborn for sixteen 
thousand one dollar and thirty-four cents on the 
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Treasurer of the United States, and forwarded the 
same to said Sanborn, who received said draft, en- 
dorsed it, presented it for payment, and received pay- 
ment thereof, of which seven thousand three hun- 
dred and thirty-four dollars was on account of his 
said commission in the collection of said legacy and 
succession tax on the estate of John E. Wool. 

Said taxes on the estate of Gen. Wool were paid 
by the executor without protest, and no demand up 
to the time of the commencement of this suit had 
ever been made by the executor upon any party to 
refund the same, and prior to the commencement of 
this suit no demand was made on Sanborn to refund 
to the United States the moneys claimed in its dec- 
laration. 

The case was heard by the court, trial by jury 
having been duly waived in writing. (R., p. 3.) 

The court found the facts substantially as above 
set forth, but specifically as set forth in the record, 
pp. 4-19. 

And on said facts the court further found that the 
plaintiff was entitled to recover the full amount of 
its claim. (R., p. 19.) 


Assignment of Errors. 


1. The court below erred in sustaining the plain- 
tiff’s objection to defendant's asking the witness, 
George W. Stow, what, if anything, he did under 
the instructions of supervisor of internal revenue, 
Lucien Hawley, in the collection of the internal rev- 
enue taxes due the United States from the estate of 
John E. Wool, deceased, as set forth in defendant’s 
first bill of exceptions. (Rec. p. 22.) 


ees ‘titi ee ee 
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2. The court below erred in sustaining plaintiff's 
objection to defendant’s offer of evidence, by the 
witness George W. Stow, tending to prove that he, 
Stow, under the instruction of supervisor Lucian 
Hawley, called on Asher R. Morgan, executor of the 
last will and testament of John E. Wool, deceased, 
and demanded payment to said Hawley, supervisor 
as aforesaid of said taxes, and that subsequently 
said Morgan called on said Hawley in pursuance of 
such demand made by said Stow, and arranged with 
said Ilawley for the payment of the succession taxes 
on said estate, by check to said Hawley on the Ist 
day of August, 1873 ; and further that he, said Stow, 
in company with another employee, in the office of 
said Hawley did, prior to the Ist day of July, 1873, 
call upon John T. Masters, collector of internal 
revenue at Troy, N. Y., under instructions from said 
Hawley, and had a conversation with said Masters, 
in relation to the collection of the internal revenue 
taxes due to the United States, from the estate of 
John E. Wool, deceased, as fully set forth in de- 
fendant’s second bill of exceptions. (Ree. p. 22.) 


3. The court below, on the facts found, erred in 
finding as matter of law that the plaintiff is entitled 
to recover in this action a judgment against the de- 
fendant. 


4. The Court below erred in allowing interest for 


time prior to commencement of suit, without any 
proof of prior demand. 
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The court below erred in sustaining the plaintiff’s 
objection to evidence set forth in defendant’s first 
bill of exceptions, and in sustaining the plaintiff's 
objection to defendant’s offer of evidence set forth 
in his second bill of exceptions. 


It is evident from the record that the plaintiff was 
trying to make it appear that the tax in question 
was collected entirely independent of anything done 
by Sanborn, and independent of anything done by 
Supervisor Hawley at the instance of Sanborn. 

It was the right of the defendant to put in evidence 
not only what he did in person, but also to put in 
evidence all that was done at his instance, as well as 
to have fully explained who were the two men in 
plaintiff’s evidence (R., p. 21,) who called on John 
T. Masters and had a conversation with him con- 
cerning the collection of the taxes in question ; who 
sent them what instructions they had, and what 
transpired between them and said Masters, in order 
that the findings of fact might be found in full in 
respect to the collection of the tax in question. 


This is important as completely controlling one 
part of the Government’s contention that the collec- 
tion was made without any aid whatever of defen- 
dant Sanborn, and to end their contention of wrong- 
doing on the part of Hawley in turning the draft for 
said taxes over to Sanborn. 
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II. 


Certain succession and legacy taxes were due 
and payable from the estate of John E. Wool, as 
early as May, 1870. 


Sec. 125, of the act of June 30, 1864, as amended by 
the actof July 13th, 1866, ¢. 184 (14 U.S. Stats.,140), 
provides that thelegacy tax *‘shall bedueand payable 
whenever the party interested in such legacy or dis- 
tributed share or property or interest aforesaid shall 
become entitled to the possession Or enjoyment there- 
of, or to the beneficial interest in the profits aceru- 
ing therefrom,’’ &c., and the executor, administra- 
tor, or trustee, having charge of the property, is re- 
quired, within 380 days after he shall have taken 
charge of the trust, to give notice thereof, to the 
assessor of the District in which the deceased last 
resided. 

A careful examination of the will of Gen. Wool 
will show that the great bulk of his estate legally 
vested in possession and enjoyment immediately af- 
ter his death, and as a consequence, became subject 
at that time to the payment of the tax which was 
subsequently collected ; and this vesting in posses- 
sion and enjoyment occurred long prior to the sup- 
plemental contract between the Secretary of the Treas- 
ury and. Sanborn, which brought the collection of 
that tax within the terms of his original contract. 

1. Because all of the bequests made in the third 
and last codicil were made without any restriction 
as to the time within which they were to be paid, 
and were consequently payable by the executor as 
soon as he had qualified, which was in March, 1870. 


2. Because all the bequests in the will, other than 
those made to Mrs. S. N. Wool, and those made in 
said third and last codicil, are within the Statute of 
N. Y., against suspension of alienation and are also 
within the Statute of N. Y., against accumulation. 


We will now proceed ‘to show how said legacies 
are within those statutes. 


The provision of the will is that the personal es- 
tate, except that bequeathed to the widow, shall ‘be 
securely invested on interest, which will be added 
to that intended for the payment of the bequests au- 
thorized by the will ’’; and the direction as to pay- 
ment is as follows: 


‘The bequests following those of my wife, 
Sarah N. Wool, will in no case be paid or de- 
livered nntil after her decease, and not until 
my executors can conveniently pay them at their 
discretion, either in money or stocks, bonds, 
notes, or mortgages, wilhout unnecessary sacri- 
jice, and without interest, no matter how long 
payment may be delayed.”’ 


We respectfully submit that the provisions of the 
will in question taken together do, in effect, vest 
the personal property in the executor, with direc- 
tions to securely invest the same on interest, adding 
the interest to the corpus of the estate, and then at 
such time after the death of Mrs. 8. N. Wool, as the 
executor will find it convenient, to distribute said 
personal property, and at such time as he may be 
able to do it without unnecessary sacrifice, however 
long that may be, he shall make the distribution ac- 
cording to the terms of the will. 
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We submit that these provisions constitute under 
the law of New York a perpetuity. 

The law of New York against perpetuities makes 
all dispositions of property void which must nol vest 
within or on the termination of two lives in being, 
Without any additional period whatever: and the 
courts hold that no period of time definite or indefi- 
nite can be made use of as a substitute for life or 


lives. 
In the ease of Pose, executor, vs. Pose ef al., 
ie & , determined by the Court of Appeals in 


October, 1863, the testator gave a large estate, val- 
ued at 81,000,000, to executors to aid in founding a 
benevolent association, if within five years from his 
decease $300,000 should be raised from other sources. 
If that sum should not be raised within the specified 
time, then the estate was to "oO over, one-half to the 
American Colonization Society and the other half to 
other benevolent objects. It was held that the pri- 
mary limitation was void as a perpetuity and that 
the same was fatal also to the secondary bequests. 

General Wool having mentioned but one life (that 
of his wife) in being, the period cannot be extended 
beyond that one life. He might have named two 
lives in being, but he did not do it. 

The provisions of the wiil above referred to tie up 
the estate during the entire period permitted by the 
law, to wit, the life of Sarah N. Wool, and further 
tie it up for an indefinite period depending— 


1. On the condition in which the estate may be at 
some future time; and, 

2. On the conrenience and discretion of the exec- 
utor. 


Two things, neither of which could be exercised 
by him until the estate had by time and accumula- 
tion become such that* distribution could be made 
without **wunecessary sacrifice.” 

During all this period the executor cannot sell the 
estate, for it must remain in him until it is in con- 
dition to be distributed. Neither can the legatees 
sell it. for it will not be their's to sell. Norecan the 
legatees and the executor conjointly sell the estate 
until the time when it might be distributed. And 
that indefinite period commences with the death of 
Sarah N. Wool, and might extend for fifty years or 
more. 

It follows that the parts of the will we have been 
considering are void as within the statute of New 
York against perpetuities. 

That such is the construction given to wills, simi- 
lar to the one in question, by the courts of New York 
see the opinion of the court in the case of Harris vs. 
Clark, 7 N. Y¥., 242. 

Not only are the provisions above referred to of the 
will in question void as within the law as against 
alienation, but they are also void as within the New 
York statutes against accumulations. 

In this case the accumulations are to be added 
to the corpus of the estate and go to make up the 
bequests, and there is no provision in the will 
limiting the time during which these accumulations 
are to accrue save the point of time, in the future, 
when the estate shall have been brought into such 
condition that a distribution could be made without 
unnecessary sacrifice of the estate; and there is no 
provision devoting those accumulations to minors. 


‘ 
The law of New York on this subject is as follows : 


[V. Revised Stat. of New York, Title 4, p. 2516. 


See, 8. An accumulation of the interest of 
money, fhe produce of stock or other income or 
profit arising from personal property may be di- 
rected by any instrument sufficient in law to 
pass such personal property, as follows : 

1. If the accumulation be directed to com- 
mence fromthe date of the instrument, or subse- 
quent to the death of the person executing the 
same, such accumulation must be directed to be 
made for the benetit of one or more minors then 
in being, or in being at such death, and to 
terminate at the expiration of their minority. 

» If the accumulation be direeted to com- 
menee at any period subsequent to the instru- 
ment or subsequent to the death of the person 
executing such instrument, it must be directed 
to commence within the time allowed in the first 
section of this title for the suspension of the 
absolute ownership of personal property, and at 
some time during the minority of the person for 
whose benetit it is intended, and must terminate 
at the expiration of their minority. 

Sec. 4. All directions for the accumulation of 
the interest, income or profit of personal prop- 
erty other than such as are herein allowed shall 
be void. 

Garvey vs. Me Devitt, 72 N. Y¥., 556. 


In this case the testator orders and directs his exe- 
cutors, at the expiration of four years after his de- 
cease, to sell his real estate at public or private sale, 
and pay over the proceeds to the Bishop of Raphoe 
upon the trusts mentioned; and until the same, he 
orders and directs his executors to rent the real 
estate, and after paying all taxes, assessments, water 
rates, insurance, and other charges thereon, to de- 
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posit the balance of the rent received in a savings 
bank, and then to pay the money thus deposited, 
with the residue of hig personal estate and the pro- 
ceeds of the sale of his real estate, to the Bishop of 
Raphoe upon the trusts mentioned. : 

Now assume that the period at which, under the 
provision of the will in question, a distribution could 
take place ‘‘without necessary sacrifice to the estate 
would be determined at the end of four years from 
the death of Mrs. Wool, then the will in question 
would differ from the one considered by the New 
York court in the case of Garvey vs. MeDevill, in 
three particulars only: 


1. The will in question relates to personal prop- 
erty. The will considered by the New York court 
related to real property ; but the laws governing in 
this respect are the same. 

Hawley vs. Jumes, 8 Paige, P. 458. 


2. The will in question purports to vest in the 
legatees the property absolutely, while the will before 
the New York court vested it in a bishop in trust. 

3. The period of time in the will in question be- 
gins to run at the end of a life in being, in the other 
case it began to run at the death of the testator; but 
this difference has no effect upon the legality or 
illegality of the provision of the will in question. 


The New York court held that the trustee could 
not alienate during the trust term; and further, that 
the beneficiary could not alienate it during that term, 
and thecourt concludes ‘‘there is, therefore,a suspense 
of the power of alienation not limited by life,” and 
hence the trust is void. 
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The will does not purport to dispose of all the tes- 
tator’s real estate. It contains no residuary clause 
as to the real estate and contains no preliminary 
statement showing any intention to dispose of all 
his real estate. On the contrary, the will, not in- 
cluding codicils, disposed of one piece of real estate 
conditionally to James H. Davis for life, and left the 
remainder intestate property. It also gave the home- 
stead to Mrs. Wool for life, with remainder condi- 
tionally to her nephew in fee. But if the nephew 
failed to comply with the conditions, then the re- 
mainder of the homestead, after the life estate of 
Mrs. Wool, would be intestate property. 

The third codicil disposed of the remainder in the 
real estate willed to Davis, but left a chance for the 
homestead to descend after Mrs. Wool’s death as 
intestate property. 

There is nothing in the will and nothing in the 
record to indicate the value of real estate or the 
quantity thereof, owned by Gen. Wool at the time 
of his death, and consequently, so far as this case 
is concerned, the matter is absolutely unknown. 

Kor anght that appears in the record, Gen. Wool 
may have left an immense amount of real estate to 
descend as intestate property, on which succession 
taxes were due from near the time of his death. 


It may seem a little remarkable to the Govern- 
ment officers, on their theory, that the tax paid by 
the executor has never been redemanded by him. 

As the law makes provision for refunding all taxes 
illegally collected, it was his bounden duty, as an 
executor, if this tax was illegally collected, to apply 
for the refunding of the same, and he could be held 
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responsible to the legatees under the will or some of 
them for failing to do his duty in that behalf. 

But a careful examination of the will, showing that 
nearly all the legacies therein provided for, were 
void and that among those legacies were several very 
large ones to this same executor and his family, it is 
not at all strange that he should neglect to institute 
any proceeding which might result in a decision 
that the property willed to him belonged to another. 

He doubtless took legal advice and was informed 
that on a proper construction of the will he had paid 
no more taxes than were legally due. 


Ifl. 


The claim made by the Government is based on 
the error that nothing was due from the estate of 
John E. Wool, deceased, at any time, and conse- 
quently the contract so far as it related to that es- 
tate was null and void. ; 

cach A wav rer 

We have above shown the error of the appellee, 
showing conclusively that there was at that time a 
large amount due the Government, which had been 
withheld, for more than two years. 

But the question will probably be raised that a 
portion of the estate was not liable to taxation for 
internal revenue purposes at the time of the making 
of said contract. And that consequently any 
moneys collected on that part of the estate were not 
within the Sanborn contract. 

To this we say, that there is nothing in the case 
to indicate on what part of the estate the taxes col- 
lected were paid. 
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For ought that appears the executor may have paid 
the entire tax on portions of the estate which were 
liable and subject to the payment of tax in 1870; and 
so long as the burden of proof is on the Government, 
it follows that until the Government is able, by a 
preponderance of evidence, to prove that some of the 
moneys collected were collected from parts of the 
estate exempt from taxation, the court must act upon 
the theory that Sanborn did his duty and that the 
executor paid only such moneys as he was legally 
bound to pay. 

But assume that a part of the moneys paid were 
paid on parts of the estate not subject to the tax at 
the time of payment in question. 

We are then met by the question what part was 
so paid; and as the Government, on whom the bur- 
den of proof rests, has not shown that part, its suit 
must fail. 

sut if a portion of the taxes paid by the exeeu- 
tor were collected by Sanborn, without authority of 
law the Secretary of the Treasury having received the 
money, adopted his act which was one within the 
scope of his authority, that is, he was fully author- 
ized to collect a portion of that money. But in pay- 


ing it to him the executor paid some in excess of 


what he was under obligation to pay. 

Sanborn was therefore acting within the scope of 
his authority, and the Government adopted his act, 
received the money, and when after the decision of 
this court in the case of Jason vs. Surgent, 104 
U. 8., 689, the Government officials for the first time 
found the possibility that any money having been 
paid over above the amount required by law, it did 
not refund the money to Sanborn, nor to Morgan, 
but held on to it and still holds on to it claiming 
that it is money of the United States. 
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This brings the case within the decision of the 
Cireuit Court in the suif of the (7. S. v. Collier, 3 
Blachford,325,in which a collector without authority 
of law collected in California, certain customs dues, 
duly accounted for the same to the United States 
and retaining what he would have been entitled to 
had he been legally and formally appointed collector 
for the time during which he made the collections, 
and seizures in dispute. 

The United States, as in this case, adopted what 
he had done—attempted by suit to deprive him of all 
compensation on the ground that he had been acting 
without authority of law. 

As this is the only case in the books to be found 
like the present one, we quote from it as follows: 


‘The plaintiffs, by adopting the acts of the de- 


fendant between September 28th, 1850, and January 
14th, 1851. as official and as within his legal com- 
petency, have sanctioned them, and rendered them 
valid, in so far as the claims arising therefrom in 
favor of the defendant and against the United States 
are concerned.”’ * * * * But, whether this be so 
or not’’ (¢@. e., whether there was or was not any law 
authorizingof any person toactascollector during the 
period named,) ** we think that in a transaction be- 
tween the Government and the collector, touching 
the adjustment of his accounts, the plaintiffs, by con- 
tinning an account with him as an officer duly act- 
ing under the law of 1849, have ratified these acts, 
and areconecluded from denying hisclaim for a proper 
compensation therefor.”’ 


Note,—In 1849, March 3, Upper Cal. was made into a collection 
district, the revenue laws extended over it, and a collector was ap- 
pointed. All this was changed by act of Congress dividing Upper 
Cal. into six collection districts, providing for collectors in each, 
but making no provision for the continuance of the first arrangement, 
till the second could be put into effect. The second arrangement was 
put into operation January 1, 1851. It was contended that the old col- 
lector was without authority to act for the period between Sept. 28, 
1850, and Jan. 1. 1851. 
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‘This action is prosecuted to recover from him 
moneys collected officially and retained by him to 
cover credits which he claims in his character of col- 
lector; and the plaintiffs, under the facts, might 
be held, after so dealing with him, to be coneluded 
from denying that he was collector de facto and de 
jure, under the act of 1849, until the time when his 
oflice was transferred to a new oflicer on the 14th of 
January, 1851, and that he is entitled to compensa- 
tion until that period, conformably to the provisions 
of the act of March 8rd, 1849. 

“The plaintiffs establish no legal title to the 
moneys demanded, except in subserviency to that 
principle. The Treasury transeript would be nuga- 
tory as to all doings of the defendant out of office, 
and could afford no foundation for the recovery of a 
debt incurred by him after the passage of the act of 
pent. 26, 73600. © * * * 

‘And it matters not, to the just determination of 
this cause, whether the decision be placed upon the 
ground that the act remained in force to this end, as 
between these parties, or whether a proportionate part 
of the salary of 81,500, together with the fees and 
commissions which acerued between September 28, 
1850, and January 14, 1851, be adopted as measur- 
ing the quantum meruit of his services.” 


V., p. 343. 


Collier seized certain liquors as forfeited under the 
revenue laws, instead of having them forfeited by 
judicial proceedings, which at the time were im- 
practical, he sold the liquors and after paying all 
expenses the net proceeds amounted to 869,830.36, of 
which he claimed one half. 

On p. 345, the court say : 


‘*In this posture of the case it is not easy to pro- 
duce any rule of law or equity which will enable 
the plaintiffs to disavow, at an after period, their 
approval of those acts, and hold the defendant re- 
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sponsible to them for the entire avails of the prop- 
erty. Nor are we satisfied that the United States 
acquired such title to the moiety retained by the de 
fendant, as to enable them to maintain an action for 
its recovery against him.”’ 

“That is, he had made his returns of sales to the 
Treasury. The Treasury Department had accepted 
them without objection, and the case shows, more- 
over, that ‘the Treasury adopted and ratified, so far 
as it was competent’ for that department to do so, 
the ‘acts of the defendant 1n that behalf.’ ”’ (p. 345.) 

‘The proceedings by the Secretary of the Treas- 
ury to restore those proceeds to the owners of the 
liquors after this suit was commenced, could not 
divest the right and title of the defendant to the one 
moiety which had been for a long period in his actual 
possession, and was received as between him and the 
plaintiffs in a manner tantamount to that of a formal 
distribution of the proceeds after condemnation by 
order of court.’ (p. 346.) 

‘‘In our opinion, therefore, if the award of these 
moneys by the Secretary of the Treasury to the own- 
ers of the liquors seized had been strictly in the 
form of a remission, under the authority of the first 
section of the Act of March 3d, 1797 (1st U. S. Stats. 
at Large, 506), it would be inoperative and void as to 
the defendant, after the moneys had publicly gone 
into his hands, and were held as his own property.’’ 
(p. 346.) 


IV. 

Said taxes having been collected under the con- 
struction of the Internal Revenue Laws as held by 
the officers of the Government at the time of their 
collection, a subsequent change of construction given 


by this court, many years afterwards, cannot vary 
the rights of Sanborn in the matter. 
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As to what was the construction of the law at the 
time by the Treasury official, is fully and coneln- 
sively shown by the letter from Commissioner Doug- 
lass to J. D. Masters. (R.. p. 15.) 

[t is the duty of all subordinates to the Secretary 
of the Treasury to take the law in the discharge of 
their duties as interpreted by the proper officers of 
that department. 

It would result in nothing but confusion to hold 
that each subordinate must know the law and must 
at his peril for himself, independent of his superiors, 
construe it, as this Honorable court may at a long 
interval afterwards, on a proper case, construe the 
law. 

True, it is a fiction of law that no man can excuse 
himself thfough ignorance of it; but this, like all 
other rules, has its exceptions, and one of those 
exceptions is, that government subordinates must 
take and execute all laws relating to civil affairs in 
accordance with the construction given them by their 
superiors. 

Upon the theory of the Government, that Sanborn 
took no part in the collection of the money in ques- 
tion, eitherdirectly or indirectly, still it was the duty 
of Supervisor Hawley to deliver to Sanborn tlie draft, 
inasmuch as the collection of all taxes from that 
estate were included in Sanborn’s contract; his 
right accruing by virtue of the information com- 
municated by him to the Secretary on which the 
contract was based. 

Upon this point we quote the opinion of Mr. Jus- 
tice Benedict, delivered by him in a criminal pro- 
ceeding under this same contract. | 

We extract from the opinion the following : 
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‘Being thus called upon to,determine the legal 
effect of the contract made with Sanborn, I have ex- 
amined its provisions. The result of my examina- 
tion is the conclusion that the contract which San- 
born obtained does not limit his right to a portion 
of such of the taxes therein named as might be col- 
lected by means of his aid thereafter rendered ; but 
that upon the execution of the contract Sanborn ac- 
quired a right to recover upon the collection of the 
taxes included in his contract, the stipulated por- 
tion of such taxes, however, and by whomsoever 
collected.”’ 

**Thecontract was claimed by Sanborn and awarded 
by the Secretary of the Treasury upon the ground 
that Sanborn had already discovered the indebted- 
ness to the United States of the parties named, and 
that these taxes were being withheld.’”’ 

“It, in express terms, confers upon Sanborn the 
right to collect the taxes due from parties designated 
by name, and it then expressly declares that when- 
ever any money shall be collected from the persons 
named, either by legal proceedings, conducted by the 
proper United States Attorney or by settlement as 
compromise of such claim, there shall be paid to 
Sanborn out of such money as fast as collected, 50 
per cent. of the amount,which is nowhere in the con- 
tract described as compensation for services to be 
rendered in the collecting of the indebtedness which 
was taken to have been discovered by Sanborn. ”’ 

“Such a contract does not support the averment in 
the indictment and with such a contract. I am of 
the opinion that the prosecution must fail.’’ 

‘The theory upon which this indictment is found, 
depends upon a misconception of the scope and effect 
of the contract, and the error seems fatal to the 
charges in this indictment.” 


Congress, by providing in the Act of May 8th, 
1872, for the payment of expenses of collection by 
the Secretary out of the moneys collected before any 
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of them could reach the Treasury, imposed upon the 
Secretary a duty which might have been imposed 
upon Supervisor of Internal Revenue in New York, 
or on any other officer connected with the Internal 
revenue Service, and to that extent made the 
Secretary an agent in the matter of the colleetion. 

Jf the United States had no claim to the money 
collected from the Wool estate. at and before the time 
of its collection, it could not acquire any legal title 
to any part of it, save so much as was paid in the 
Treasury of the United States, and remained there 
until by limitation, all right to reclaim it under the 
law, had been lost to General Wool's executor. 

The very fact that the law provides for its reecla- 
mation shows conclusively that it was not the intent 
of Congress that any moneys paid as such taxes 
under mistake of law or fact should, in consequence 
of such mistake, vest the title in the United States. 

In this case the entire collection passed through 
Sanborn to the Secretary of the Treasury, by whom 
it was divided into two equal parts, one of which ‘ 
went back to Sanborn and the other into the Treas- 
ury. 

Suppose that, under the provisions of the law, 
Wools executor had been the party to divide the 
money, pavingone half tothe Secretary of the Treas- 
ury to go into the Treasury, and the other half to 
Sanborn as costs of collection, would such procedure 
change in any way the legal title to the money? 
And under such procedure could the government 
prove such title to the money thus paid to Sanborn 
as to enable it to maintain an action as for money 
had and received against him for the share paid to 
him in the case supposed? It is respeclicig sub- 
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mitted that if the action could not be sustained in 
the one case, it could not in the other. 

And a judgment in favor of the United States 
against Sanborn, for such money fully satisfied, 
would be no bar in his favor to a suit by Wool’s 
executor against him for the same money, which suit 
doubtless could be maintained, if there were no taxes 
due, at the time of the collection. 


Upon the theory of the Government that nothing 
wis due from the Wool estate, several consequences 
result : 


I. If the estate of Gen. Wool never owed a dollar 
to the Government of the moneys collected, Sanborn 
never receiveda dollar belonying tothe United States. 

Il. There is no act of Congress vesting the title in 
the money in qnestion in the United States between 
the time it was paid by the executor and the time 
when a moiety of the same was received by Sanborn 
through the Secretary. 

Ill. There is not now, and there was not at the 
commencement of this suit, any secondary liability 
on the part of the United States to the Wool estate 
for the moneys paid over by the Secretary to San- 
born. If there ever was such liability, primary or 
secondary, it was ended by limitation long ago. 

IV. If the act of collecting was illegal so was the 
act of receiving the collection by the Secretary. 
As between two wrong doers, the law will not inter- 
fere, but leaves the parties where it finds them. 

V. If the money paid by the Secretary of the 
Treasury to Sanborn, belonged to the United States, 
and if the payment was made without authority of 
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law, the United States has its remedy against the 


Secretary who paid it. 


VI. If the money belonged to the United States, 
which Sanborn received in his capacity as an agent, 


then no suit can be maintained against him by the 


Government until his account shall have been settled 


in the Treasury Department and the same shall have 9 
’ 

been duly stated. a 
No such statement is found in the record. ’ 


VIL. An action of judehelatus assumpsit, which 
is of itself held to be purely an equitable aetion, 
‘cannot be maintained against a party who has inno- 
cently received money without the knowledge of any 
fact showing why he should not retain it, without 
notice or demand on him for its return. 

Is this the facet ? Specially, wonld he net be liable 
for any interest until suit brought ? 

Sacobs Vs, Adams, 1 Dall.. H2: 
Redfield vs. Ystalyfera Tron Co., U0 U.8., 


174: 
lose Vs. Philbrook. 3 St.. 336: 
Grammer vs. Carroll, 4 Cr. GC. C.. 400. , : 


[In this suit, without any prior notice or demand, 
interest was computed from the day Sanborn re- 
ceived the money. 


So this judgment is erroneous and must be set 
aside for this, if for no other, cause. 


Respectfully submitted. } 
BENJ. F. BUTLER, ” 


O. D. BARRETT, i 
of Counsel. : 
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THE 1RON SILVEK MINING CO. Vs. PETER CAMPBELL ET AL. | 


] Pleas in the circuit court of the United States for the district 
) | of Colorado, sitting at Denver. 


3e it remembered that heretofore and on, to wit, the 5th day of 
July, A. D., 1884, came Peter Campbell et al., by Messrs. Markham, 
Patterson & Thomas, their attorneys, and filed in said court their 
> ae complaint and sued out of said court a writ of summons against 
the Iron Silver Mining Company, afd the said complaint is in 
words and figures as follows, to wit: 


| Complaint in Ejectment. 


UnItTep STATES OF AMERICA, - 
District of Colorado, j 


In the Cireuit Court of the Eighth Judicial Circuit of the United 
States in and for said District. 


: ~ Perer Camppetyt, W. Y. Sepam, Cuaries S. Taomas, Berrie 
Wueecer, & Martua E. Aven, Plaintiffs, 
ve. 
Tue Iron StrverR Mintnca Company, Defendant. 


2 The plaintiffs complain of the defendant and allege: 
1. That the plaintitf, Peter Campbell, is a citizen of the Dis- 
trict of Columbia; the plaintiff, W. Y. Sedam, is a citizen of the State 
of Colorado, as are also the plaintiffs Charles S. Thomas, Bettie 
Wheeler, and Martha E. Allen. 4 
2. That the defendant is a corporation organized under and by “| 
virtue of the laws of the State of New York and is a citizen of said : 
last-named State. 
3. That the plaintiffs are, and at the time of the happening of the 
matters and things hereinafter related were, the owners of that cer- 
tain lode mining claim, situate in California mining district, county 
of Lake and State of Colorado, known as and called the “ Sierra Ne- 
vada,” and described by metes and bounds as follows: 3 
Beginning at corner No. 1, from which } section, corner on east ‘A, 
boundary of section 25, T.95S., of R. 80 W., of 6th principal me- 
ridian, bears N. 82° 47’ 34” W. 4,601.4 ft., cor. No. 1, lot 327, pat- 
ented to Theodore Berdell et als. as La Plata lode, bears 8. 36° 19/ 
20” W. 1,745 ft., Discovery drift bears N. 6°, 24’ W. 667.6 ft., and a 
shaft bears N. 6° 21’ W. 678.8 ft.; thence from said corner No. 1 
N. 83° 35’ W. 211.6 ft. to west boundary line of lot No. 300, pat- 
ented to William Moyer with his placer mine, 300 ft. to cor. 
No. 2, from which corner No. 5 of said lot No. 300 bears S. 
@ 10° 55’ E. 2953 ft., a pine tree 13 inches in diameter bears 8. 

S. 81° 45’ W. 43.9 ft., and a pine stump 9 inches in diam- 
3 eter bears S. 18° 28’ W. 11.2 ft.; thence from said corner 

No. 2, N. 6° 25’ E., 750 to west side center monument, 
a porphyry stone marked W. C. S. 554, 785.6 ft. to west bound- 
ary of said lot No. 300, 1,500 ft. to cor. No. 3, from which a 
pine tree 13 inches in diameter bears S. 49° E., 19.5 ft., and pine 
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tree 17 inches in diameter bears 8S. 67° 30’ W., 23.2 ft.; thence from 
said corner No. 3.8. 83° 35’ E., 300 ft. to corner No. 4., from whence 
a pine tree 15 inches in diameter bears 8. 40° 24’ W.. 5.2 ft., and a 
pine tree 8 inches in diameter bears N. 25° 45’ E., 6.6 ft.; thence 
trom said corner No. 4.8. 6° 25’ W., 750 ft., to east side center mon- 
ument, a porphyry stone marked E. ©. 5., 554, 1,500 ft. to the place 
of beginning, excepting and excluding therefrom all that portion 
of the suface ground hereinbefore described which is embraced by 
said lot No. 300, save the following, to wit: Beginning at a point 
125 ft. N. 83° 35’ W., from corner No. 1 of the claim; thence N. 
83° 35’ W., 50 ft. to a point; thence N. 6° 25’ E., 1,500 ft. to a 
point; thence 8. 83° 35’ E., 50 ft. toa point; thence 8. 6° 25’ W.,, 
1,500 ft. to the place of beginning. 

4. That the plaintiffs’ title in and to the premises hereinabove 
described is that of an estate in fee-simple. 

5. That the plaintiffs long since have been; and now are, entitled 
to the possession of the Sierra Nevada Lode mining claim, as here- 
inbefore described, and each and every part thereof. 

6. That the said Sierra Nevada Lode mining claim is of great 
value, to wit, of the value of not less than fifty thousand dollars. 

7. That on, to wit, the 26th day of Mareh, A. D. 1884, 
4 while the plaintiffs were so in possession of the said Sierra 
Nevada Lode mining claim, and so entitled to the possession 
thereof, the defendant wrongfully and unlawfully entered into, un- 
derneath, and upon the said claim, and did wrongfully, unlawfully, 
and forcibly oust and eject the plaintiffs therefrom, and they have 
since wrongfully and unlawfully withheld, and still do wrongfully 
and unlawfully withhold, possession thereof from the plaintiffs, to 
their damage in the sum of ten thousand dollars. 

8S. That the aforesaid controversy is one arising under the laws of 
the United States, and involves a construction of sections 2319 to 
2324 of the Revised Statutes of the United States, and chiefly in 
this, to wit, that the premises involved in this controversy are in- 
cluded within a patent tothe plaintiff for said Sierra Nevada claim, 
and also within a patent for said lot No. 300, Mover placer claim, 
the property of the defendants; that the plaintiffs under their said 
patent claim to be the owners and possessed thereunder of all the 
area included within the said Sierra Nevada boundaries, three hun- 
dred feet in width by 1,500 feet in length, save and except only that 
part and portion of the surface thereof as is expressly excluded by 
the terms of said patent, and that the defendant claims that such 
exception gives it the right not only to the surface thereof, as so in 
its behalf excepted, but also to all that part and portion of the 
Sierra Nevada withir and underneath the boundaries of said ex- 
ception. 

Wherefore the plaintiffs pray judgment : 

1. For the recovery of possession of said premises. 

2. For ten thousand dollars damages as aforesaid. 
5 3. For costs of said suit. 
(Ved) By MARKHAM, PATTERSON & THOMAS, 
Alt'ys for PU ifs. 
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(Endorsed.) 1570. Cireuit court of the United States, 8th judi- 
cial circuit, dist. of Colorado. Peter Campbell e¢ al v. The Lron Sil- 
ver Mining Company. Complaint in ejectment. Filed July 5, 1884. 
(S’g’d) Edward F. Bishop, clerk. Markham, Patterson & Thomas, 
att’ys for plff’s. 


And the said summons is in words and figures as follows, to wit : 


In the Cireuit Court of the United States for the District of Colo- 


rado. 
UNITED STATES OF AMERICA, } om 
District of Colorado. tga 
Summons. 


Peter Cawppett, W. Y. Sepam, CHARLES S. THomas, Bertie 
Wuerecer, and Marrna E. Aten, Plaintiffs, 
VETSUS 
THe Trox Strver Mintxna Company, Defendant. 


Complaint filed in the clerk’s office this 5th day of July, A. D. 1884. 


6 The President of the United States of America to the Iron 
Silver Mining Company, Greeting : 

You are hereby notified tliat an action has, been brought in said 
court by Peter Campbell, W. Y. Sedam, Charles 8. Thomas, Bettie 
Wheeler, and Martha E. Allen, plaintiffs, against you as defendant, 
to recover the possession of certain specifie real property situate in 
California mining district. county of Lake and State of Colorado, to 
wit, The Sierra Nevada lode and mining claim,and also to recover 
the sum of $10,000.00 damages for the detention of said premises 
und for the costs of this suit, as more fully set forth and described 
in the complaint filed herein and to which reference is here made. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclu- 
sive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe ; 
otherwise within forty days from the day of service, and if you fail 
<0 to do the said plaintiffs will take judgment against you by default, 
according to the prayer of the said complaint, and will apply to the 
court for the relief demanded therein. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the circuit court, 
at the city of Denver, in said district, this 5th day of July A. D. 1884, 
and of the Independence of the United States the 109th year. 

fSeal U.S. Cir. C’t, Colorado. ] 
(S'g'd) EDWARD F. BISHOP, Clerk, 
By F.W.TUPPER, Deputy Clerk. 
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7 Proof of Service. 


UnITeD STATES OF AMERICA, - 
District of Colorado, aa | 
LEADVILLE, July, A. D. 1884. 

I hereby certify that I received the within writ on the 22d day of 
July, A. D. 188-, and that I have personally served the same upon 
the said defendant, The Iron Silver Mining Company, by delivering 
to Frank G. White, the agent, superintendent, and general manager 
of said defendant company, no president, vice-president, secretary, 
or treasurer of said defendant company — found in my district, and 
sach of them personally, a true copy of the within writ, at the time 
and place as follows: As to Frank G. White, at Leadville, Lake 
county, Colorado, on the 23rd day of July, A, D. 1884, said Lake 
county being the county in which the principal business of said de- 
fendant company is carried on. 

This writ therefore returned, executed as the law directs, this 28th 
day of July, A. D. 1884. 

(S’g'd) WALTER A. SMITH, Marshal, 
By DAVID A. COWEL L, 
Deputy Marshal. 


(Endorsed:) Gen. No. 1570. Circuit court of the United States 
for the district of Colorado. Peter Campbell et al., plaintiffs, versus 
The Iron Silver Min. Co., defendant. Summons. Filed this 28 day 
of July, A. D. 1884. (S’g’d) Edward F. Bishop, clerk, by F. W. 
‘Tupper, deputy clerk. Markham, Patterson & Thomas, of Denver, 
attorneys for plaintiff. 


S And afterwards and on, to wit, the 28th day of August, A. 

D. 1884, came the said defendant, by G. G. Symes, Esq., its 
attorney, and filed in said court and in said cause its demurrer to 
the complaint heretofore filed herein ; and the said demurrer is in 
words and figures as follows, to wit : 


Demurrer. 


In the Cireuit Court of the United States for the District of Colorado, 
in the Eighth Circuit. 


Perer CAMPBELL et al. vs. Toe Tron Sinver Minina Company. 


Now comes the said defendant company and demurs to the com- 
plaint of the said plaintiffs filed herein, and for cause of demurrer 
shows: 

That the said complaint does not state facts sufficient to constitute 
a cause of action. 

That the court has no jurisdiction of the subject of this aetion. 

That the said complaint is ambiguous, unintelligible, and un- 
certain. 

(S'g'd) | G. SYMEs, 
"Aw y for Def’ t Co. 


T 
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9 (Endorsed :) No. 1570. In the circuit court. Peter Camp- 

bell et al. vs. The Iron Silver M. Co. Demurrer to complaint. 
Filed Aug. 28, 1884. (S’g’d) Edward F. Bishop, clerk. G. G. Symes, 
att’y for def’t Co. : 


And afterwards and on, to wit, the 8th day of November, A. D. 
1884, came again the said defendant, by its attorney aforesaid, and 
filed in said court and in said cause its answer to the complaint 
heretofore filed herein, and the said answer is in words and figures 
as follows, to wit: 

Answer. 


In the Circuit Court of the United States for the District of Colorado, 
in the Eighth Cireuit. 


PETER CAMPBELL et al. 
v8. 
Tue Iro~n Sitnver MInina Company. 


The said defendant company, for answer unto the complaint of 
the said plaintiffs filed herein— 

Denies that the said plaintiffs were at the time mentioned in the 
said complaint, or at any time, the owners or seized or entitled to 
the possession of the so-called Sierra Nevada Lode claim, or of any 

part thereof, mentioned and described in the complaint. 
10 Denies that the plaintiffs have any title in‘fee, or anv title 
of any kind, or any right of possession, to the said lode min- 
ing claim or premises, and denies that said plaintiffs are entitled to 
the possession of the said mining claim or premises. 

Denies that the said defendant company, on the 26th day of March, 
1884, or at any other time, wrongfully or unlawfully entered into or 
underneath, or upon the surface of the said so-called Sierra Nevada 
Lode claim, or wrongfully or unlawfully ousted the said plaintiffs 
from tke possession thereof, or any part thereof, and denies that 
the said defendant company unlawfully or wrongfully detained the 
said premises, orany part thereof, from said plaintiffs. 

Denies that the said plaintiffs, by any acts of the said defendant, 
have been damaged in the sum of ten thousand dollars ($10,000), or 
in any sum whatever. 

And for a further and second defence herein the said defendant 
company alleges— 

That the said defendant company and its grantors and predeces- 
sors in interest are now, and ever since about the first of January, 
1875, have been, seized and possessed and entitled to the possession 
of the premises and mineral lands particularly described by metes 
and bounds in the said complaint. The said defendant company is 
the owner and seized of an estate in fee-simple in the said mineral 

land and premises, and the said company and its grantors and 

1] predecessors in interest were the owners and seized and pos- 

sessed of the said premises and entitled to the possession 
thereof, ever since the Ist day of January, 1875. 

That any wrongs or trespasses or ousters complained of by the 
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said plaintiffs in the said complaint consists of the said defendant 
working and mining and remaining in possession of the said land 
and premises described in the said complaint and which the said de- 
fendant company and its grantors and predecessors In interest have 
been the sole owners and seized and possessed and in the possession 
as above herein set forth. 

Wherefore defendant prays judgment for its costs herein ex- 
pended. 

(S’g’d) G. G. SYMES, 
Ati’y for Deft Co. 


(indorsed :) No. 1570. In the U.S. circuit court, in the 8th eireuit. 
Peter Campbell et al vs. The Iron Silver M.Co. Answer. Filed Nov. 
8,1884. (S’g’d) Edward F. Bishop, clerk. 


And afterwards and on, to wit, the 17th day of November, A. D. 
1884, came again the said plaintiffs, by Messrs. Patterson & Thomas, 
their attorneys, and filed in said court and in said cause their 
replication to the second defense in the answer heretofore filed 
herein. | 

And the said replication is in words and figures as follows, to wit: 


Replication. 


In the Cireuit Court of the United States for the District of Col- 
orado, the Eighth Circuit. 


12 PETER CAMPBELL et al. \ 
rs . No. —-. 


THe Tron SILVER MINING COMPANY. 


The said plaintiffs, for replication unto the second defense con- 
tained in defendant company’s answer, say : 

They deny that the defendant company or its grantors and pre- 
decessors in interest are now or ever have been seized and possessed of 
or entitled to the possession of the premises and mineral lands de- 
scribed in the complaint. 

They deny that the defendant company is the owner and seized 
of an estate in fee-simple in. the said mineral land and premises. 

They deny that said company or its grantors or predecessors in 
interest were the owners or seized and possessed of the said premises 
and entitled to the possession thereof ever since the first day of Jan- 
uary, 1875,or at any time. 

They deny that the wrongs, trespasses, or ousters complained of 
by the plaintiffs in their complaint consist of the defendant work- 
ing, mining, or remaining In possession of any premises whatsoever 
of which the defendant company, its grantors or predecessors in in- 
terest, have been the owners or seized and possessed of at any time 

whatsoever. 


13 Wherefore plaintiffs ask judgment as in complaint prayed. 
(S’g’d) PATTERSON & THOMAS, 


Attorneys for Plaintiffs. 


@ 
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(Endorsed :) No. 1570. U. S. cireuit court, 8th circuit. Peter 
Campbell et al. vs. The Iron Silver M.Co. Replication. Filed Nov. 
17, 1884. (S’g’d) Edward F. Bishop, clerk. Patterson & Thomas, 


plaintiffs’ counsel. 


And afterwards and on, to wit, the 4th day of May, A. D, 1885, 
‘ame again the said plaintiffs, by Messrs. Patterson & Thomas, their 
attorneys, and filed in said court and in said cause their replication 
to the affirmative answer heretofore filed herein, and the said repli- 
‘ation is in words and figures as follows, to wit: 


Replication. ° 


In the U.S. Cireuit Court for the Eighth Judicial Cireuit, District 
of Colorado. 


PeTeR CAMPRELL et al. vs. THe Iron SttverR Mintna Company. 


14 Reply. 


The plaintiffs, replying to the affirmative answer of the defendant 
company, and deny that said company is or at the time of the bring- 
ing of this suit was or ever has been the owner or seized of an estate, 
in fee-simple or otherwise, in the said mining lands and premises 
described in said complaint, and deny that it or its grantors or pre- 
tecessors in interest were or are the owners or seized or possessed of 
said premises or entitled to the possession thereof since the first day 
of January, 1875, or any other time. 

They deny that the wrongs, trespasses, and ousters complained of 
by plaintiffs consist of the defendant’s working or mining or re- 
maining in possession of such land or premises, or of which it or its 
gvrantors have been or ever were the sole or other owners or seized 
or possessed thereof, as set forth in said complaint. 

(S’g’d) PATTERSON & THOMAS, 
Counsel for Plaintiffs. 


(Endorsed :) 1570. U.S. circuit court, dist. of Colo. Peter Camp- 
bell e¢ al. vs. The I. S. M’g Co. Reply No. 2. Filed May 4, 1885. 
(S’g’d) Edward F. Bishop, clerk. Patterson & Thomas, for pl’ffs. 


And afterwards and on, to wit, the 12th day of May, A. D. 1885, 

the same being one of the regular juridical days of the May term, 

A. D. 1885, of said court—present, the Honorable Moses 

15 Hallett, district judge, the following proceeding was had and 
entered of record in said court and in said cause, to wit: 
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Order. Trial by Court. 


Peter Camppett, W. Y. Sepam, CHARLeEs S. eeee 
Berrie WHEELER, and Martrua E. ALLEN 157 
. O60. 
vs. 
THE Iron SInveR MINING Company. | 

Action for possession of specific real property and for damages. 

At this day came the said plaintiffs, by T. M. Patterson, Esq., 
their attorney, and the said defendant, by G. G. Symes, Esq., its at- 
torney also comes. 

And this cause now coming on to be tried by the court, without 
a jury, pursuant to a written stipulation thereto herein filed, and 
the court having heard certain evidence produced herein, the fur- 
ther hearing herein is postponed until the incoming of court to- 
morrow, the 15th instant. 


And afterwards and on, to wit, the 15th day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Trial by Court. 


16 PrereER CAMPBELL et al. 
vs. 1570. 
Tue [ron Strver MINING Company. § 
Action for possession of specific real property and for damages. 


At this day come again the said parties, by their attorneys, respect- 
ively, and the court, having heard the evidence produced herein 
and the arguments of counsel, doth take the same under advisement. 


And afterwards and on, to wit, the 21st day of May, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court--present, the Honorable Moses Hallett, 
district judge—the following proceeding was had and entered of 
record in said court and in said cause, to wit: 


Order. Judgment. 


PETER CAMPBELL et al. 
v8. 1570. 
THe [Ron SItveR MIntnG Company. 
Action for possession of specific real property & for damages. 

At this day come again the said parties, by their attorneys, respect- 
ively, and the court, being now sufficiently advised in the premises, 
doth find the issues herein joined for the said plaintiffs and against 

the said defendant, and that the said plaintiffs are the owners 
17 in fee of and entitled to the possession of the premises in the 
complaint described. 
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Wherefore it is ordered by the court that judgment be entered 
herein in favor of the said plaintiffs and against the said defendant 
for the possession of the premises in the complaint described, and 
the said plaintiffs’ costs to be taxed. 

And thereupon, on motion of the said defendant, day, until sixty 

(60) days from this day, is allowed the said defendant to file herein 
a certificate of the facts found upon the trial herein, as also its bill 
of the exceptions reserved by it upon the trial of the issues herein 
joined. : 
And thereupon and on the same day, to wit, the 21st day of May, 
A. D. 1885, judgment was duly entered against the said defendant, 
in the judgment book of said court, in pursuance of the statutes 
and rules of court, and the said judgment is in words and figures 
as follows, to wit: 


Judgment. 


PETER CAMPBELL, W. Y. SepAM, CHAr.es S. Tuomas, Bettie 
WHEELER, and Martua E. ALLEN _ 

jo 1570. 

Tue Iron SILverR MINING CoMPANY. 

Action of possession of specific real property and for damages. 


On this 21st day of May, A. D. 1885, the same being one of the 
regular juridical days of the May term, A. D. 1885, there be- 
18 ing present the Honorable Moses Hallett, district judge— 
. It isconsidered by the court that the said plaintiffs do have 
and recover of and from the said defendant possession of the prop- 
erty, lands, and tenements in said complaint described, to wit: 
That certain lode mining claim, situate in California mining dis- 
trict, county of Lake, and State of Colorado, known as and called 
the “Sierra Nevada,” and described by metesand bounds as follows: 
Beginning at corner No.1, from which } section, corner on east 
boundary of section 25, T. 9 S., of R. 80 W., of 6th principal merid- 
ian, bears N. 82° 47’ 34” W. 4,601.4 ft., cor. No. 1, lot 327, patented 
to Theodore Berdell e¢ al., as Ora La Plata lode, bears S. 36° 19/20’ 
W. 1,745 ft.; Discovery drift bears N. 6° 24’ W. 667.6 ft., and a shaft 
bears N. 6° 21’ W. 678.8 ft.; thence from said corner No. 1 N. 83° 
30’ W. 211.6 ft.‘to west boundary line of lot No. 300, age ge to 
William Moyer, with his placer mine 300 ft. to cor. No. 2, from 
which corner No. 5, of said lot 300, bears S. 10° 55’ E. 295.3 ft.; a 
pine tree 13 inches in diameter bears 8. 81° 45’ W. 43.9 ft., and a 
pine stump 9 inches in diameter bears S. 18° 28’ W. 11.2 ft.; thence 
from said corner No. 2 N. 6° 25’ E. 750 ft. to west side center mon- 
ument, a porphyry stone marked “ W. C_S., 554,” 785.6 ft. to west 
boundary of said lot No. 300, 1,500 ft. to cor. No. 3, from which a 
pine tree 13 inches in diameter bears 8. 49° E. 19.5 ft., and pine 
tree 17 inches in diameter bears 8. 67° 30’ W. 23.2 ft.; thence from 
said corner No. 3 S. 83° 35’ E. 300 ft. to corner No. 4, from which 
a pine tree 13 ,inches in diameter bears S. 40° 24’ W. 502 ft. 
19 and a pine tree 8 inches in diameter bears N. 25° 45’ E. 66 
ft.; thence from said corner No. 4 8S. 6° 25’ W. 750 ft. to east 
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side center monument, a porphyry stone marked “FE. C.S., 554,” 
1,500 ft. to the place of beginning, excepting and excluding there- 
from all that portion of the surface ground hereinbefore described, 
which is embraced by said lot No. 300, save the following, to wit: 
Jeginning at a point 125 ft. N. 83° 35’ W. from corner No. 1 of the 
claim; thence N. 83° 35’ W. 50 ft. to a point; thence N. 6° 25’ E. 
1,500 ft. to a point; thence 8. 83° 35’ E. 50 ft. to a point; thence 8. 
6° 25’ W. 1,500 ft. to the place of beginning, and that they have a 
writ of possession therefor. 

[t is further considered by the court that the said plaintiffs do 
have and recover of and from the said defendant their costs by them 
in this behalf laid out and expended, to be taxed, aiid have execu- 
tion therefor. 


And afterwards and on, to wit, the 9th day of July, A. D. 1885, 
‘ame the said defendants, bv their attorney aforesaid, and filed in 
said court and in said cause their bill of the exceptions reserved by 
them upon the trial of the issues herein. 

And the said bill of exceptions is in words and figures as follows, 
to wit: | 


Bill of Exceptions. 


20 UNITED STATES OF AMERICA, | 
District of Colorodo, *  j 


In the District Court of the United States for the District of Colorado. 


> 88 ° 


PETER CAMPBELL et al., Complainants, 
Us. 
THe Iron StrverR MintnG Company, Defendant. 


@ 
May 12rn, 1885. 
Be it remembered that at the May term, A. D. 1885, of the above- 
named court the above-entitled action came on for trial. Both par- 
ties were present by counsel, and a jury having been waived the 
“use was tried before the court, in pursuance of written stipulation, 
which stipulation is as follows: 


U.S. Cireuit Court. 
(‘AMPBELL ef al. vs. Toke TRON SILVER MINING CoMPANY. 


Denver, May 12, 1885. 
It is hereby stipulated and agreed by the counsel for the re- 
spective parties here present, on this case being called for 
21 trial in open court, that the case shall be tried before and 
submitted to the court without a jury. 
(S’g'd) PATTERSON, THOMAS « 
J. N. HUGHES, | 
Attys for the Pl’ ffs. 
G. G. SYMES «& F. W. OWERS, 
Att’ys for Def. Co. 
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Whereupon the complainants, to maintain the issues on their 
part, introduced the following evidence: 

Complainants’ counsel offer in evidence the patent of the Govern- 
ment of the United States to Oliver C. Obey, Johnson, and Sherman 
for the Sierra Nevada mining claim, which is in the words and 
figures following, to wit: : 


UNITED STATES OF AMERICA. 
General Land Oftice No. 7363. Mineral certificate No. 430. 


To all to whom these presents shall come, Greeting : 


Whereas, in pursuance of the provisions of the Revised Statutes 
of the United States, chapter six, title thirty-two, there have been 
deposited in the General Land Office of the United States the plat 
and field-notes of survey of the claim of Oliver C. Obey, Albert J. 
Johnston, and John B. Sherman upon the Sierra Nevada lode, ac- 
companied by the certificate of the register of the land office at 
Leadville, in the State of Colorado, whereby it uppears that, in pur- 
suance of the said Revised Statutes of the United States, the said 

Oliver C. Obey, Albert J. Johnston, and John B. Sherman 
22 did, on the thirteenth day of December, A. D. 1880, enter and 

pay for said mining claim or premises, being mineral entry 
No. 430 in the series of said office, designated by the surveyor gen- 
eral as lot No. 554, embracing a portion of the unsurveyed public 
‘domain in the California mining district, in the county of Lake and 
State of Colorado, in the district of lands subject to sale at Lead- 
ville, containing two and fifty-one hundredths (2.51) acres of land, 
more or less, and, according to the returns on file in the General 
Land Office, bounded, described, and platted as follows, with mag- 
netic variation at fifteen (15) degrees east, to wit: 

Beginning at corner No. 1,a porphyry stene 14 x 12 x 4 inches in 
size, marked “ 1-554,” from which the quarter section corner on east 
boundary of section twenty-five (25), in township nine (9) south, of 
range eighty (SO) west, of the sixth principal meridian, bears north 
eighty-two (82) degrees forty-seven (47) minutes and thirty-four (34) 
seconds west at the distance of forty-six hundred and one and four- 
tenths (4,601.4) feet, corner No. 1 of lot No. 327, patented to Theo- 
dore Burdell e al. with their claim upon the Ora La ‘Plata lode, 
bears south thirty-six (36) degrees nineteen (19) minutes and twenty 
(20) seconds west at the distance of seventeen hundred and forty- 
five (1,745) feet, Discovery drift bears north six (6) degrees twenty- 
four (24) minutes west at the distance of six hundred and sixty-seven 
and six-tenth (667.6) feet, and a shaft bears north six (6) degrees 
twenty-one (21) minutes west at the distance of six hundred and 
seventy-eight and eight-tenths (678.8) feet; thence from said cor- 
ner No. 1 north eighty-three (83) degrees thirty-five (35) min- 
utes west two hundred and eleven and six-tenths (211.6) feet to 

west boundary of lot No. 300, patented to William Mover 
25 with his placer mine; three hundred (300) feet to corner No. 
2,a porphyry stone 12 x 6 x 4 inches in size, marked “ 2-554,” 
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from which corner No. 5 of said lot No. 300 bears south ten (10) de- 
grees fifty-five (55) minutes east at the distance of two hundred and 
ninety-five and three-tenths (295.3) feet, a pine tree thirteen (13) 
inches in diameter bears south eighty-one (81) degrees forty-five (45) 
minutes west, at the distance of forty-three and nine-tenths (43.9) 
feet, and a pine stump nine (9) inches in diameter bears south 
eightee n (18) degrees twenty-eight (28) minutes west, at the distance 
of eleven and two-tenths (11.2) feet ; thence from said corner No. 2 
north six (6) degrees twenty-five (25) minutes east seven hundred 
and fifty (750) feet toa porphyry stone 12x 8 x4 inches in size, 
marked “ W. C.S., 554,” seven hundred and eighty-five and six- 
tenths (785.6) foot to west boundary of said lot No. 300 fifteen hun- 
dred (1,500) feet to corner No. 3, a porphyry stone 12x 8 x 6 inches 
in size, marked “ 3-554,” from which a pine eettiietens (13) inches 
in diameter bears south fortv-nine (49) degrees east at the distance 
of nineteen and five-tenths (19.5) feet, and a pine tree seventeen (17) 
inches in diameter bears south sixty-seven (67) degrees thirty (30) 
minutes west at the distance of twenty-three and two-tenths (23.2) 
feet; thence from said corner No. 3 south eighty-three (83) degrees 
thirty-five minutes east three hundred (500) feet to corner No. 4, a 
porphyry stone 12x 7x6 inches in size, marked “ 4-554,” from 
which a pine tree teletenn (13) inches in diameter bears south forty 

(40) degrees twenty-four (24) minutes west at the distance of 
24 five and two-tenths (5.2) feet, anda pine tree eight (8) inches 

in diameter bears north twenty-five (25) degrees forty-five 
(45) minutes east at the distance of six and six- tenths (6.6) feet : 
thence from said corner No. 4 south six (6) degrees twenty-five (25) 
— west seven hundred and fifty (750) feet to a granite stone 
12 x 8 x 6 inches in size, marked “ E. C.8., 554,” fifteen (1,500) feet 
to the shnon of beginning, containing two and fifty one-hundredths 
(2.51) acres of land, more or less, and embracing fifteen hundred 
(1,500) feet of the Sierra Nevada lode, to wit, eight hundred and fifty 
(850) feet of northerly and six hundred and fifty (650) linear feet 
southerly from Discovery tunnel on said lode, as represented by 
yellow shading in the following plat: 


(Here follows diagram marked p. 24.) 


Excepting and excluding, however, from these presents all that 
yortion of the surface ground hereinbefore described which is em- 
amen by said lot No. 300, with the exception ofa portion which is de- 
scribed as follows: Beginning at a point one hundred and twenty- 
five (125) feet north eighty-three (83) degrees thirty-five (35) min- 
utes west from corner No. 1 of the claim ; thence north eighty-three 
(83) degrees thirty-five minutes west fifty (50) feet toa point; thence 
north six (6) degrees twenty-five (25) minutes east fifteen hundred 
(1,500) feet to a point; thence south eighty-three (83) degrees thirty- 
tive (35) minutes east fifty (50) feet to a point; thence south six (6) 
degrees twenty-five minutes west fifteen (1,500) feet to the place of 
beginning. 


«\ 


' 
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25 Now know ye that the United States of America, in consid- 
eration of the premises and in conformity with the said Re- 
vised Statutes of the United States, have given and granted, and 
by these presents do give and grant, unto the said Oliver C. Obey, 
Albert J. Johnston, and John B. Sherman and to their heirs and 
assigns the said mining premises hereinbefore described as lot No. 
554, embracing a portion of the unsurveyed public domain, with 
the exclusive right of possession and enjoyment of all the land in- 
cluded within the exterior lines of said survey not herein expressly 
excepted from these presents, and of fifteen hundred (1500) linear 
feet of the said Sierra Nevada vein, lode, ledge, or deposit for the 
length hereinbefore described, throughout its entire depth, although 
it may enter the land adjoining, and also all other veins, lodes, 
ledges, or deposits throughout their entire depth, the tops or apexes 
of which lie inside the exterior lines of said survey at the surface 
extended downward vertically, although such veins, lodes, ledges, 
or deposits in their downward course may so far depart from a per- 
pendicular as to extend outside the vertical side lines of said sur- 
vey: Provided, That the right of possession hereby granted to such 
outside parts of said vein, lodes, ledges, or deposits shall be confined 
to such portions thereof as lie between vertical planes drawn down- 
ward through the end lines of said survey at the surface, so contin- 
ued in their own direction that such vertical planes will intersect 
such exterior parts of said veins, lodes, ledges, or deposits. 
- And seovided further, That nothing in this. conveyance shall 
authorize the grantees herein, their heirs or assigns, to en- 
26 ‘ter upon the surface of a mining claim owned or possessed b 
another ; to have and to hold said mining premises, together 
with all the rights, privileges, immunities, and appurtenances of 
whatsvever nature thereunto belonging, unto the said Oliver C. 
Obey, Albert J. Johnston, and John B. Sherman and to their heirs 
and assigns forever, subject, nevertheless, to the following conditions 
and stipulations: 

First. That the grant hereby made is restricted to the land here- 
inbefore described as lot No. 554, with fifteen hundred (1500) linear 
feet of the Sierra Nevada vien, lode, ledge, or deposit, for the length 
aforesaid, throughout its entire depth as aforesaid, together with all 
other veins, lodes, ledges, or deposits throughout their entire depths 
as aforesaid, the tops or apexes of which lie inside the exterior lines 
of said survey. 

Second. That the premises hereby conveyed, with the exception 
of the surface, may be entered by the proprietor of any other vein, 
lode, ledge, or deposit the top or apex of which lies outside the ex- 
terior limits of said survey, should the same in its downward course 
be found to penetrate, intersect, extend into, or underlie the premi- 
ses hereby granted, for the purpose of extracting and removing the 
ore from such other vein, lode, ledge, or deposit. 

Third. That the premises hereby conveyed shall be held subject 
to any vested and accrued water right for mining, agricultural, 
manufacturing, or other purposes and rights to ditches and reser- 
voirs used in connection with such water rights as may be recog- 
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nized and acknowledged by the local laws, customs, and decisions 
of courts. 

27 Fourth. That, in the absence of necessary legislation by 
Congress, the Legislature of Colorado may provide rules for 

working the mining claim or premises hereby granted, involving 

easements, drainage, and other necessary means to its complete 

development. 

In testimony whereof I, Chester A. Arthur, President of the United 
States of America, have caused these letters to be made patent, and 
the seal of the General Land Office to be hereunto affixed. 

Given under my hand, at the city of Washington, the fifteenth 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States the 
one hundred and seventh. 

By the president. 

(Signed) CHESTER A. ARTHUR, 
z By WILLIAM H. CROOK, 
Secretary. 
[Seal of the United States General Land Office. ] 
(Signed) Ss. W. CLARK, 
Recorder of the General Land Office. 


Recorded [in] vol. 91, pages 105 to 108, inclusive. 


To the introduction of which said patent the defendant, by its 
counsel, objected upon the ground that it appears by the pleadings 
in the case and the record to have been issued for a portion of the 
patented placer ground of the defendant company, and because it 
ulso appears from the face of the patent that it was so issued for a 
piece of ground which had before been sold and patented by the 

United States to the grantors of the defendant company ; 
28 which objection was overruled by the court and the patent 

admitted in evidence; to which ruling of the court the 
defendant, by its counsel, then and there duly excepted. 

Defendant’s counsel in this connection offered to introduce a 
patent for the William Moyer placer claim to prove that the strip 
of ground, 50 x 1,500 feet, in the Sierra Nevada patent, is part of the 
territory conveyed to defendant’s grantors in the patent for the 
United States survey 300, known asthe William Moyer placer claim. 

But the court refused to admit said patent in evidence at that 
time; to which ruling of the court, the defendant, by its counsel, 
then and fhere duly excepted. 

The patent above referred to for said Sierra Nevada lode claim 
from the United States to Obey and others was then introduced in 
evidence. 

Complainants’ counsel next offered in evidence the following 
papers : 

Certified copies of two deeds, numbered 24246 and 39077, from 
Obey to Johnson. 

Deed No. 24502, Sherman to Suydam. 
Deed No. 46638, Albert J. Johnson to Wheeler. 
Deed No. 49224, Albert J. Johnson to Peter Campbell. 


Py 
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Deed No. 49726, Johnson to Martha E. Allen. 
Deed No. 50690, L. C. Wheeler to Bettie Wheeler. 
Deed No. 52182, Martha E. Allen to C. 8. Thomas. 
Deed No. 11672, from one of the locators, D. G. Tipton, to Sher- 
man, one of the patentees. 
29 Defendant’s counsel objected to the admission of the deeds 
on the ground that as the patent conveys no title to the land 
therefore the deeds convey no tittle. 
But the court admitted said deeds in evidence. 
To the admission of which deeds and each of them defendant, by 
its counsel, then and there duly excepted. 
Complainants’ counsel also introduces in evidence : 
Map, “ Exhibit A,” showing the Moyer placer claim and Sierra 
Nevada claim and creek running through placer. 
Map, Ex. C., showing the placer, Sierra Nevada, and adjoining 
claims. 
Which maps or plats, marked Exhibit “A” & “C,” arein words 
and figures following, to wit: 


(Here follows diagr m marked pp. 29a & 290.) 


30 CHaARLEs F. DuNHAM, a witness for the complainants, be- 
ing duly sworn, testified as follows: 


Direct examination: 


Q. Where do you reside ? 

A. Leadville. | 

Q. How long have you lived in Leadville ? 

A. Over six years. 

(. What is your business? 

A. Surveyor. 

Q. How long have you been a surveyor? 

A. About 15 years. 

(. Have you followed that business since your residence in Lead- 
ville? 

A. Yes, sir. 

Q. Are you acquainted with a certain mining claim called the 
Sierra Nevada, near the line of California creek, in California dis- 
trict ? 

A. Yes, sir. 

Q. How long have you known of such claim ” 

A. Since early in 1879. 

; Q. Do you know of a lode claim near that claim, called the “Acci- 
dent?” 


Which question was objected to by defendant’s counsel as imma- 
terial. 


CoMPLAINANTS CouNsEL: Our purpose is to show the run of the 
drift. 

The Court: Proceed, sir. He is going now to show an entry 
upon his ground. Do you admit you did enter on the ground ” 
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DEFENDANT'S CouNSEL: Of course we do. 
The Court: We want you to prove that this was a known lode? 
COMPLAINANTS COUNSEL: Yes, sir. 

The Court: Then go on. 


A. Yes, sir. 
(). How far is the Accident shaft from the western bound- 
3] ary line of the Sierra Nevada ? 


Which question was objected to by defendant’s counsel as irrele- 

rant, immaterial and incompetent ; which objection was overruled 
by the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. 


A. About 25 feet. 
Q. Do you know the depth of that shaft ? 


Which question was objected to by defendant’s counsel as irrele- 
rant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. About 527 feet. 
(. What kind of formation is it run through ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Through porphyry down to about 25 feet from the bottom, and 
then struck lime and some mineral on the westerly end of the shaft, 
and lime on the east side down to the bottom. 


(). Have you a profile section of that shaft? 
Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 


by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


32 A. Yes, sir; this section here shows the shaft in map B. 

Q. You spoke of that shaft having disclosed a mineral vein 
or some mineral, some ore, on the westerly side; is ‘that designated 
on that map? 


Which question was a to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. This body of ore here represents approximately that. 
Q. State whether any drift was at any time run from the bottom 
of that shaft easterly into the Sierra Nevada ground. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
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by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes. 
Q. Was that done under your direction as a surveyor ? 


Which question was objected to by defendant’s counsel as irrele- 

® vant, immaterial, and incompetent; which objection was overruled 

by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly exeepted. 


A. I set them—the lines for the running of the drift—about the 
first of February, 1884. | 
! Q. When did the accident shaft strike the ore of which you 
! 30 have spoken—about when? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


tt a, 


A. It was some time in the winter of 1883 and 1884. 
Q. State to the court what the drift running easterly into the 
Sierra Nevada ground runs through. 


Which question was objected to by defendant’s counsel as irrele- 
vd vant, immaterial, and incompetent; which objection was overruled 

he by the court; to which ruling of the court defendant, by its counsel, 
‘then and there duly excepted. 


: A. It ran through lime for about 23 or 24 feet and then entered 
into sulphide ore and went through that for a ways, until they struck 
the porphyry on the top of the crift, and then started an incline, : 
; keeping the porphyry at the top of the drift until they were stopped a 
by the Iron Silver Mining Company breaking into the drift. 

Q. State whether there is any connection between the ore which 
is disclosed by the Accident shaft and the ore which is found further 
to the west. 


Which question was objected to by defendant’s counsel as irrele- 
vant, incompetent, and immaterial ; which objection was overruled 
by the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. 


A. Yes. 7 
Q. Is it the same body of ore ? 
34 Which question was objected to by defendant’s counsel as 
@ irrelevant, immaterial, and incompetent ; which objection was 
overruled by the court; to which ruling of the court the defendant, 
by its counsel, then and there duly excepted. 


A. It is connected by portion of the ore coming around to the 


south. 
Q. How are the enclosing walls of that vein of ore, so far as 


known ? 
3I—8-40 
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Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. At this point towards the Sellers claim there was disclosed 
lime below and porphyry above. 

Q. Is the body of ore which is disclosed by these workings in its 
extent, is it thin or thick ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. In places it is not over a foot, and in places over seventy feet. 
Q. Did you prepare all these maps ? 
35 A. These other maps were made by Mr. Page. I examined 
them and find them correct. 
Q. Explain them to his honor. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by. its 
counsel, then and there duly excepted. 


A. This yellow boundary line represents the William Moyer 
placer survey, 300, and the red line represents the Sierra Nevada 
claim as surveyed, and that colored portion in the Sierra Nevada 
represents the portions patented to the Sierra Nevada. Those other 
claims are adjoining lode claims. I am referring to map ©. Cali- 
fornia gulch and creek crosses here to the south. .The Nugget gulch 
is not shown in the placer patent It comes up through the placer. 

(J. It comes somewhere near the angle in the Moyer placer claim 
near California creek ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial,and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by iis 
counsel, then and there duly excepted. 


A. Yes, sir; it is shown in map A; Nugget gulch is this blue 
line in A. : 

Q. I will ask you to state whether there are any, and, if so, what 
placer workings upon that Moyer placer. 


36 Objected to. Objection sustained. 


Q. What are those perpendicular lines upon your profile section — 
what are they intended to represent ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. This line represents the position on the surface of the west line 


THE IRON SILVER MINING CO. Vs. PETER CAMPBELL ETAL. 19 


of the Sierra Nevada, being extended down to thesection. This line 
represents the west line of the Moyer claim, and these two lines 
represent the two sides of the 50-foot strip. 

Q. What are the blue workings on the horizontal map? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. , 


A. Map D, they are workings done by the Iron Silver Mining 
Company from the Moyer shaft, the red being the workings made 
by the Sierra Nevada. 

Q. Do you know when that Moyer shaft was sunk ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent: which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


Oo” A. It was sunk some time, I think, in 1883. 
Q. How far is it from the southerly end line of the Sierra 
Nevada load, about? 


Which question was objected to by defendant's counsel as irrele- 
vant, incompetent, and immaterial ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 


counsel, then and there duly excepted. 


A. About 185 feet. 
Q. What is the depth of it? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Somewhere in the neighborhood of 350 or 400 feet. 

(). State whether or not the drift running from that shaft and 
intersecting the drift running from the Accident shaft is or is not 
upon this body of ore? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incorapetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there.duly excepted. 


A. Most of the way it is. 
(. What is it in the remainder of the way ? 


38 Which question was objected to by defendant’s counsel as 

irrelevant, immaterial, and incompetent; which objection was 
overruled by the court ; to which ruling of the court the defendant, 
by its counsel, then and there duly excepted. 


A. It starts from the shaft, and it is in broken up matter evi- 
dently. 
Q. Where the intersection is made by that working with the 


2) THE IRON SILVER MINING CO. VS. PETER CAMPBELL ET AL. 


southerly end line of the Sierra Nevada claim, state whether it is 
or is not upon the same body of ore. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The workings cross the southerly line, and then there is an 
upraise and drift running through across the Sierra Nevada west 
line, across the Moyer west line into the Sierra Nevada ground, and 
another one running around the end of the Sierra Nevada ground ; 
also it is where the upraise broke in. 

Q. As shown in the upper workings ? 


Which question was objected to by defendant’s counsei as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. This here (indicating) representing the lower drift of 

39 the Moyer, this representing the upraise here, this drift 

being the drift ranning underneath the Sierra Nevada drift, 

this working showing how they came up into that drift, and this 
drift here being a portion of the drift underground here. 


(Witness, in his explanation, referred to maps B and D, showing 
how points in map D would appear in map B.) 


Q. When did you say you went to that district to live? 
A. In April, 1879, to Leadville. 


Defendant’s counsel moves to strike out the evidence of the wit- 
ness on the ground that it does not tend, in any way whatever, to 
affect any of the rights or titles in this case; which motion was de- 
nied by the court; to which ruling of the court defendant, by its 
counsel, then and there duly excepted. 


May 15rn, 1885. 
Mr. DuNHAM’s examination continued as follows: 


By complainant’s counsel : 


Q. I would ask you to state whether or not the body or vein of 
mineral found in the Accident shaft and the drift leading from it is 
similar in formation and position with the general body of ore per- 
vading Tron Hill? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


40 A. It is similar in position. 
Q. Does it lie between the same formation ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
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by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. At that point; yes, sir. 


Cross-examination : 


Q. In what particular does the body or vein of ore mentioned by 
you as being discovered in these workings differ from the general 
vein or body of ore pervading Iron Hill; are its characteristics the 
same ? 

A. The ore here being in different form, being a sulphide instead 
of a carbonate ore. 

Q. In appearance, is a sulphide ore the same as a carbonate ore? 

A. No. 

Q. Is it entirely different ? 

A. The same constituents. 

Q. Do I understand you to say the constituents of a sulphide ore 
is the same? 

A. I think so. 

Q. And the appearance is entirely different ? 

A. Except as to the constituents; a sulphide ore is a heavy sul- 
phur ore; the sulphur and most of the zine has been taken out by 
the action of the water. 

Q. It cannot very well have the same constituents if the sulphur 
and zine be taken out? 

A. It cannot. i 

Q. The body of ore differs in its characteristics and constituents 

from the body of ore which underlies the greater part of 
41 Iron Hill as far as explored ? 
A. To that extent; yes, sir. 

Q. One is a vein or deposit of sulphide ore and the other is a vein 
or deposit of carbonate ore? 

A. One is sulphide ore which changed to carbonate. 

Q. I ask what it is to-day. One is a vein of sulphide ore, possess- 
ing different characteristics entirely, and possessing characteristics 
which the other vein{does not possess ; is not that the fact? 

A. Yes. 


By complainant’s counsel : 


(). State whether or not in proceeding downward the carbonate 
vein found nearer the surface in other places does not change to 
sulphide. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 

A. In places; yes, sir. 

Q. Why do you know? 

A. I do not know, but I presume on account of the surface waters 
not having acted on that. 
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JoHn DEvLIN, a witness for complainants, being duly sworn, 
testified as follows: 


Direct examination: 


Q. Where do you live? 

A. Oro City, Lake county. 

Q. What is your business ? 

A. Mining. 

(. How long have you lived in Lake county ? 
4? A. Since January, 1877; I have lived in Lake county before, 
in 1876. 

Q. In California mining gulch in 1877 ? 

A. Yes. | 

Q. Are you familiar with the lode claim in that district known as 
the Sierra Nevada ? 

A. Yes, sir. 

Q. Are you familiar with the adjacent lode claims in that vi- 
cinity ? 

A. Yes. 

Q. What has been your business since you have been living in 
California mining district? 

A. Miner. 

Q. Are you acquainted with Mr. William H. Stevens ? 

A. Yes, sir. 

(). How long have you known him ? 

A. I have known him since about May, 1877. 

Q. State whether or not vou had any conversation with him with 
reference to the placer claims now belonging to the Iron Silver 
Mining Company any time during the year 1878; and, if so, when 
and where. 


Defendant’s counsel objects, for the reason that any conversation 
with Mr. Stevens of any kind or character cannot affect the validity 
of the patents in this case or add to or limit the character of the 
title; and further, because Mr. Stevens is not one of the patentees 
in the patent, neither does the record show he has any connection 
whatever with the proceedings or application for a patent; he became, 
as the record shows,an owner after the patent had issued, by purchase; 
further, he is not a defendant in this case ; also, as incompetent, im- 
material, and irrelevant; which objection was overruled by the 
court; to which ruling of the court, defendant, by its counsel, then 
and there duly excepted. 


43 A. Yes, sir; I met Mr. Stevens in Oro about July, 1878, 
and we were talking about the mines. 
Q. Whereis Oro? ! 
A. Oro City is in Lake county ; the town of Oro was cut out of 
the placer claim. 
Q. It immediately adjoins the placer claim ? 
A. Yes. ; 
Q. State what was said on that occasion. 


» 
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Which question was objected [to] by defendant’s counsel for 
reasons given in last objection: which objection was overruled by 
the court; the defendant, by its counsel, then and there duly ex- 
cepted. 


A. He said that in his behalf that contact vein which the iron 
mine had extended under that country, and if there was a shaft 
sunk deep enough in Oro City it would reach the same contact, and 
he had no doubt there was mineral there and some day it would be 
discovered. , : 

Q. I will ask you to state whether or not it was generally known 


or claimed at about that time and before that there was underneath 


the premises now covered by this claim a vein of mineral. 


Which questioy was objected to by defendant’s counsel as not 
being in proper form and for reasons given in former objection ; 
which objection was overruled by the court; to which ruling of 
the court the defendant, by its counsel, then and there duly ex- 
cepted. 


A. Yes. 

(). State what lode claims in the vicinity of or adjoining 
44 the Moyer placer in 1877 or 1878 had struck this contact 
velli. 

Which question was objected to by defendant’s counsel as irrele- 
vant, incompetent, and immaterial; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The Silver Wave, the Rock, La Plata, Mike, and there was a 
claim on the east side known as the Belle, the Pennsylvania, William 
Ray, Dome, Iron, ete. 

Q. Do you know what the general characteristics of the mineral 
deposits shown by the workings on those different claims are? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Carbonate. 
Q. What formation ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 

A. Limestone and porphyry. 

Q. State what, if any, piacer workings have been carried on by 

any person or persons on the William Moyer placer since you 
45 resided at Oro. 


Objected to. Objection sustained. 


ees 
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Q. Describe what portion of the Moyer placer, if any, is good for 
placer purposes. 


Objected to. Objection sustained. 


Cross-examination : 


Q. Mr. Stevens was not talking about applying for a patent for 
any of this ground? 

A. No, sir. , 

Q. You did not know whether he thought of a patent ? 

A. He did not tell me that he was going to. 

Q. He was expressing what might be called a geological opinion 
regarding the mineral deposits in that vicinity underneath the hills 
there? 

A. He said it was his opinion that if a shaft was sunk there we 
would find mineral ; that the deposit extended probably through that 
hill—some carbonate deposit. 


GEORGE LEONHARDY, a witness for the complainants, being duly 
sworn, testified as follows: 


Direct examination: 


@. Where do you reside? 

A. I reside at Riverside, Chaffee county. 

Q. How far is that from California gulch ? 

A. About 30 miles. 

Q. Is that in what was once a part of Lake county ? 

A. Yes. 3 

Q. How long have you resided in that region of country ? 

A. I have been there for about 22 years. 

Q. What has been your occupation during that time ? 

A. Mining and farming. 

(). Did you ever do any mining in California gulch or California 
district ? 

A. Yes, sir. 

46 Q. How long have you been familiar with that region of 

country ? 
. About 22 years. 
Do you know where the location of the Sierra Nevada lode is? 
I do. | 
Do you know where the Moyer claim is? 
Yes, sir. 
Do you know William H. Stevens? 
Yes. 
. How long have you known him ? 
A.] I have known him since 1876. | 
Q. State whether you ever had any conversation with him at Riv- 
erside with reference to the mineral character or condition of the, 
ground now covered by the William Moyer and the Wells & Moyer 
placer claims. 


A. I had. 
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Q. When was that ? 
A. That was in the spring of 1877, I think in March. 
Q. Now state to the court what occurred at that conversation. 


Which question was objected to by defendant’s counsel for the 
reason that any conversation with Mr. Stevens of any kind or char- 
acter cannot affect the validity of the patents in this case, or add to 
or limit the character of the title; and further, because Mr. Stevens 
is not one of the patentees in the patent, neither does the record 
show that he has any connection whatever with the proceedings or 
application for a patent; he became, as the record shows, an owner 
after the patent had issued, by purchase; further, he is not a defend- 
ant in this case; also, as incompetent, immaterial, and irrelevant ; 
which objection was overruled by the court; to which ruling of the 
court defendant, by its counsel, duly excepted. 


A. Mr. Stevens was stopping at my house in company with a lot 
of his men he brought out, and in the course of conversation 
47 he told me that he had prospected that country very thor- 
oughly a year previous, and had expended a large amount 
of money up there, extracting ores and having them treated at Col- 
orado Springs, and sent East for treatment, and he found the results 
very satisfactory ; that he had come back to work on an extensive 
scale; that he was satisfied that the country had underlying it an 
immense body of mineral, from where Leadville stands now, that 
used to be Centertown, up to the head of California gulch on both 
sides. 
Q. Centertown is where Leadville is now? 
A. Yes, sir; in the vicinity. 
Q. How far is that below the Moyer placer ? 
A. That is, I think, about three miles, or two and a half. 
Q. Did he state how he had experimented ? 


Which question was objected to by defendant’s counsel for the 
reasons given in the last objection; which objection was overruled 
by the court; to which ruling of the court the detendant, by its 
counsel, then and there duly excepted. 


A. Yes, sir; he told me he had sunk shafts and run drifts and 
taken out mineral and had it treated. 

Q. What, if anything, did he say with reference to locating any 
placer claims? 


Which question was objected to by defendant’s counsel for the 
reasons given in former objection; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly objected. 


48 A. He said that he had come back with the intention of 
securing all the ground that he ibly could. 
Q. What, if anything, did he state with reference to the manner 
of his proposing to do so, as to whether he proposed to apply in his 
own name, or was that another conversation ? 
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Which question was {objected to by defendant’s counsel for the 
reasuns given in former ciesien: which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. That was another conversation; I do not know exactly the 
time; he got into trouble there in California Gulch and he came 
down to my place to get out of trouble, and he stated to me then 
that he had come there with the determination of securing the 
ground; that he was entitled to it; he had expended a great 
amount of money in investigating the matter, and had risked his 
money, and he thought he was entitled to all the ground he could 
possibly cover; he had previous to that expressed himself that the 
country was not worth anything, and I spoke to him and told him 
that his actions were belying his words, and I wanted to know why 
he wes bringing out such an immense amount of men—he was 
bringing out then 300 men from Detroit—and going to that expense, 
if he thought the county was not worth anything. After he got all 
the men out of his hearing he told me that he wanted an oppor- 
tunity to talk to me; that he had stayed there for that purpose. 

Says he, “The county is all right, but I do not want to tell 
49 my men so; if I do they will go up there and stake off the 

ground before I have an opportunity of securing all the 
ground I want; I have expended that money, and I am entitled 
to it. 

Q. What, if anything, did he say about making any locations in 
the names of others ? 


Which question was objected to by defendant’s counsel for the 
same reasons as given in the former objection; which objection was 
overruled by the court; to which ruling of the court the defendant, 
by its counsel, then and there excepted. 


A. He simply stated that way that the feeling against him up 
there was such that he could not do anything unless he done it 
through the names of others. 

Q. Did you do any mining, er were you in the gulch and in that 
district during the years 1876, 1877, and 1878, and along there ? 

A. Yes, sir; I was frequently up there. 

Q. State whether not it was known or claimed in that neighbor- 
hood by those living there that there was a vein or lode underlying 
this country covered by the Moyer placer. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court defendant, by its counsel, 
then and there duly excepted. 


A. Yes, sir. 
Q. State whether there were any adjacent or neighboring lode 
claims — developed any kind of a vein. 


50 Which question was objected to by defendant’s counsel as 
irrelevant, immaterial, and incompetent; which objection 
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was overruled by the court; to which — of the court defendant, 
by its counsel, then and there duly excepted. 


A. There was quite a number; there was the Mike mine, right 
in the immediate vicinity, on the line of the placer; there was 
the Belle, a discovery made in 1860; there was the Pennsylvania, 
a claim made by the name of Montgomery, and there was the 
Rock, Dome, A. Y. All that country there had been prospected 
and disclosed large amounts of mineral. These workings head 
carbonates. 

Q. What was their position in the ground ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 

A. They were underlying porphyry and the top of lime; they 
were what we called in those days blanket veins. 

Q. State what kind of a vein was generally claimed or known to 
penetrate the ground. | 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The same kind of vein I have described. It seems as if 
the deposit was pitching towards that ground—right into that 
ground. 
51 Q. At about what angle? 
A. I do not know. . 
Q. Did you ever do any placer mining up there ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. I have.- My experience has extended over a number of years. 


Complainants’ counsel offer to show that the witness performed 
work in Nugget gulch some time in the sixties, which showed that 
the ground was of no value as a placer claim, consisting of broken- 
up porphyry, &c., and that it was not fit for that purpose, and that 
there was no gravel there; which offer the court refused. 


Q. I will ask you to describe Nugget guleh—that is, whether there 
is a stream of water there or not, or what it is? 

A. Nugget gulch is what you might call a drain, extending north 
through the whole length of the Moyer place. 

Q. Is it a running stream of water? 

A. No, sir; it is not, except in the spring of the year when the 
snow melts in the immediate vicinity. 

Q. It drains down to California gulch ? 
A. Yes. 


a 


28 THE IRON SILVER MINING CO. VS. PETER CAMPBELL ET AL. 


Cross-examination: 


Q. Do you not know that long ,before 1877 a ditch was brought 
into Nugget gulch for the purpose of working the placer mines in 
that gulch and used for that purpose? 

A. I know of an old ditch having been brought in there to work 
at the head of California gulch. 
Q. Do you not also know of a branch ditch from that being 
brought over to Nugget gulch ? 
A. Ido; I have seen a little ditch. 
Q. Mr. Stevens was talking to you in 1877, vou say? 
A. Yes. : 

Q. Do you say that the A. Y. lode was discovered in 1877? 

A. I do not say the A. Y. was discovered ; there was a drift run 
down there in earlier days that disclosed mineral in that vicinity. 

Q. In the vicinity of the A. Y. Where is the A. Y.? 

A. It is on the south, I should think, or southwest of the Moyer 
placer. 

Q. You say the Mike and Starr were discovered at that time ? 

A. The Mike was; I do not know that the Starr was. 

Q. In 1877? 

A. They had a prospect hole there previous to 1877. 

Q. Do you know whether there was anything in the prospect 
hole? 

A. I saw mineral on the dumps. 

Q. You are referring entirely to the contact vein ? 

A. No, sir; I am not referring entirely; I am simply referring to 
what I saw in the dumps of the Mike mine. I saw mineral on the 
dump there. I did not examine to see what. 

Q. I understood you to say that some contact vein was disclosed 
and discovered in all these different workings on the different claims 
which you mentioned ? 

A. I should think 30; yes, sir. 

(). That is your opinion ? 

A. That is my opinion. 

Q. There are some of these shafts that you mentioned over a mile 
apart? 


iy 


A. Yes. 
Do Q. But you have a very positive opinion they were on the 
same vein? 


A. I have. 


Redirect examination : 

(). Do you know when the old La Plata was discovered ? 

Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. I do—that is, I know of all the discoveries made in the early 
days, and, going back and forth in the gulch, I saw the mineral ex- 
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posed ; I may have mixed up the ‘names because I was not inter- 
ested in the mines; that was discovered, if I recollect, in 1875 or 
1876. 

Q. Do you know an old gentleman living in that neighborhood, 
a miner, by the name of Bew? 

A. Yes. 

Q. Do you know when he ran his tunnel on the 76 lode ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. It must have been in the early times—between 1870 and 
1875. | 
Q. Was that run upon any carbonate deposit of ore ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent,; which objection was overruled 
by the court; to which ruling of the court the defendant, by 

54 its counsel, then and there duly excepted. 


A. Yes, sir. 


Cuar_es G. ARNOLD, a witness for the complainants, being duly 
sworn, testified as follows: 


Direct examination : 


Q. Where do you live? 
A. I live in Leadville. 
Q. How long have you lived in Leadville? 
' A. 22 years or 23. 

Q. During that time what has been your business for the most 
art ? , 
A. Placer mining in the early part up to the present time. 

Q. Where has the most of your placer mining been in the dis- 
trict ? 

A. It has been about half way down the gulch from Oro City to 
Leadville. 

Q. How far would that be from what is now known as the Moyer 
placer ? 

A. Not far from a mile. 

Q. How long have you been familiar with that portion ef the Cal- 
ifornia mining district that is now covered by the Moyer and Wells 
& Moyer placers? , 

A. Since I have been in the country. 

Q. Do you know of a claim in that vicinity called the Sierra Ne- 
vada? 

A. Yes, sir. 

Q. Do you know of any lode claims located near or adjacent to the 
Moyer placer claim ? 


Which question was objected to by defendant’s counsel because 
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the location or discovery of lode claims in the vicinity can 
55 have no bearing on the placer or lode claim or patent titles 

in controversy, and it is immaterial and irrelevant; which 
objection was overruled by the court; to which ruling of the court 
the defendant, by its counsel, then and there duly excepted. 


A. Yes; there is the Mike and Starr, the Berry tunnel, the A. Y. 
Q. Do you know what kind of mineral deposit, if any, these mines 
you speak of disclose ? 


Which question was objected to by defendant’s counsel for the 
reasons given in the last objection; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The Mike and Starr disclose the appearance of a sulphide 
refractory ore; also the Berry tunnel, up White gulch. 

Q. What direction would it be from the Moyer placer? 

A. It would be a little east. 

(). You spoke of the A. Y. 
Mr. Bew in the early days? 


Did you also know of the tunnel of 


Which question was objected to by defendant’s counsel for the 
reasons given in former objection; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. | 


A. No, sir; not by Bew but by Cromwell; he used to work in 
the winters. 
Q. Do you know of the Rock and Dome claims? 


Which question was objected to by defendant’s counsel for the 

reasons given in former objection; which objection wa’ 

56 overruled by the court ; to which ruling of the court, the de- 
fendant, by its counsel, then and there duly excepted. 


A. Yes. 

Q. What kind of a mineral deposit, if any, do those workings dis- 
cover ? 

Which question was objected to by defendant’s counsel for the 
reasons given in former objection ; which objection was overruled 
by the court; towhich ruling of the court the defendant, by its coun- 
sel, then and there duly excepted. 


A. In the early times when Mr. Bew worked on that side—that is 
on the rock—it was iron mostly. 

Q. What was the surrounding formation of the hill as to being 
porphyry, limestone, or.any other formation ? 


? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Popbyry, lime, [and] quartzite. 
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(Q. What was the general characteristic of the vein with reference 
to its being vertical or otherwise? State whether or not it was what 
was generally known as a blanket vein in that country. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 

counsel, then and there duly excepted. 


ay A. A blanket vein, so far as its appearance. 
@. Was it more or less level in its formation ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, incompetent, and immeterial ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes, at that time. 

Q. State whether or not in 1877’and 1878 and previous to that 
time it was generally known or claimed that this mineral deposit 
extended under the ground now covered by the Moyer patent. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes, sir. 
Complainants’ counsel offer to prove that the land covered by the 
Mover claim is unfit for placer purposes. Offer refused. 


Cross-examination : 


Q. When was that that you say you became acquainted with the 
Mike and Starr vein ? 

A. 1876, I think. 

(). Did you regard the vein disclosed in that claim at that time 
as the same vein disclosed in the La Plata? 

A. Similar. 

(. Did you regard it as the same vein? You did not regard it as 
the same vein as that disclosed in the Oro La Plata; did you or 

not ? 
58 A. I don’t recollect particularly about that. 
Q. How deep was that Mike and Starr shaft at that time ? 

A. I think it was some 60 or 70 feet. 

Q. How deep under the Mike and Starr shaft do you suppose the 
contact vein you speak of lies? 

A. It was uncertain to us then. 

(. How deep do you suppose it is now? 

A. I should say 200 feet. 

Q. So that the shaft could not have disclosed it when it was only 
60 feet deep? 

A. It disclosed the indications. 

(). It did not disclose the vein ? 
A. It disclosed the vein, yes, but it was below grade. 
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Q. Was there any limestone in that shaft at that time? F 
A. There was. 

(). Was the iron mine discovered at that time ? 
A. No, sir. 

(). When was the iron mine discovered ? 


A. 1877. 
(). Does the Mike and Starr lie east of the iron mine ? a 
A. Yes. 
Q. How near to the surface does the vein approach the iron 
mine ? : 


A. I could not tell you. 

(). Within 30 feet? 

A. I think the iron is within 30 feet ? 

Q. Do you know the angle of the dip of the iron-mine vein ? 

A. It is about 12 degrees, I think; 12 to 15. 

(). How far east of the iron mine is the Mike and Starr ? 

A. The exact distance I could not say. 

(). About 1,500 feet ? 

A. I think it is more than that. 

Q. 2,000? 

A. I should think it was. | 

(). How far from the surface at that point would the dip of 12 
degrees carry the iron mine vein? 

A. I could not tell you. 
59 Q. Is not it about 500 feet; would not that calculation 
work out? , 

A. I don’t think it would, quite. 

Q. Say 400? 

A. I could not tell you. 


P. J. Goris, a witness for the complainants, being duly sworn, testi- 
fied as follows: 


Direct examination: 


(). Where do you live? 

A. Oro City. 

(). How long have lived in Oro City ? 

A. I have lived there pretty near 14 years. 

Q. During that time what has been your business ? 

A. Mining, principally. 

Q. What kind of mining? 

A. Deep mining and gulch mining. 

Q. Are you familiar with the ground near Oro City that is now 
covered by the Moyer placer? 

A. Yes, sir. 

Q. How long have you known it? 

A. I have known of it since I have been in California gulch. 

(. Do you know of the existence of any lode claims near to or in 
that vicinity ? 
A. Yes, sir. 
Q. Name some of them. 
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Which question was objected to by defendant’s counsel, because 
the location or discovery of lode claims in the vicinity can have no 
bearing on the placer or lode claim or patent titles in controversy, 
and it is immaterial and irrelevant; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


60 A. The Mike and Starr, the A. Y., the Minnie, Colonel 
Sellers, Ruby, the Iron mine, the Wheeler and Cleora, and the. 
Pennsylvania, and several others I cannot name; some of them I 
have known since I have been in Oro City—14 years. 
Q. Do you know what kind of vein or deposit, if any, is disclosed 
by the workings on those mines? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, aud incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The Mike and Starr, there is a vein disclosed there that shows 
carbonates; also iron; the Mike and Starr is on the east of the 
Moyer placer. 

Q. Have you ever worked in it? 

A. No, sir. 

Q. Now with reference to the claims on the west ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
-by the court; to which ruling of the court: the defendant, by its 
counsel, then and there duly excepted. 


A. On the west of the Moyer? The A. Y. was discovered and also 
the Minnie; them was what we called in them days perpendicular 
veins; they had not sunk into the contact vein underneath; it was 
supposed that them veins would come to contact. 


Q. With reference to the Iron and the A. Y., are those generally 
called blanket veins? 


61 Which question was objected to by defendant’s counsel as 

irrelevant, immaterial, and incompetent; which objection was 
overruled by the court; to which ruling of the court the defendant, 
by its counsel, then and there duly excepted. 


A. They are at the present time ; yes, sir. 
Q. Between what formations are they? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Between porphyry and lime. 

Q. State whether, prior to 1879 and in the years preceding, or any 
of them, that you were living up there, it was known or claimed 
' that this ground covered by the Moyer placer was underlaid by a 
deposit of mineral in place. 
u—S40 
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Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. It was supposed to be by some people, but not by the people 
in general ; I mean by that some of them had an idea that the min- 
eral ran underneath all that country. 3 

Q. Were those men of whom you speak miners engaged in lode 
mining there ? | 


Which question was objected to by defendant’s counsel as 

62 irrelevant, 1nmaterial, and incompetent ; which objection was 

overruled by the court; to which ruling of the court the de- 
fendant, by its counsel, then and there duly excepted. 


A. Yes, sir; some of them. 
Q. With reference to the year 1878, how was it? State whether 
or not this was generally claimed or known. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A, I believe it was; yes, sir. 
Q. State whether or not that was from the developments made 
in these adjacent lode claims that you have spoken of. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. I believe it was. 


Complainants’ counsel offer to show that the gound covered by 
the Moyer placer patent was unfit for placer purposes. Offer refused. 


Cross-examination: 


Q. You say the A. Y. and Minnie were discovered in 1877; they 
were perpendicular veins—fissures in the porphyry ? 
A. Yes, sir. 
Q. And they are not the contact vein that has been talked 
63 about so much there and in that vicinity ? 
A. They had not reached the depth of the contact at that 
time. 
(. The porphyry came up to the surface? 
A. To the surface. 
Q. So far as the developments and discoveries made in the A. Y. 
and the Minnie, they did not show this contact vein at all? 
A. Not at that time; no, sir. 
Q. And there were some people conjecturing at that time that 


. 


this same contact vein that was supposed to have been found in the 
rock > dome and other claims extended under that whole ground ? 

A. Yes, sir. 

Q. Some thought so and some did not? 

A. Yes, sir. 

Q. Was not the Mike and Starr supposed to be a perpendicular 
vein ? 

A. It was at that time. 

Q. Not a contact vein ? 

A. No, sir. — p 

Q. Going down in a fissure in the porphyry? 

A. Yes, sir; what you might call a blow-out. 

Q. (By complainants’ counsel.) Since then, I understand you to 
say, these veins in the porphyry have worked down to the contact 
between that and limestone? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 

A. Yes, sir. , 


MicHAkEL Norris, a witness for complainants, being duly sworn, 
testified as follows: 


Direct examination : 


Q. Where do you live? | 
A. Leadville. 
64 Q. How long have you lived in the California mining dis- 
trict ? 

A. Since 1867. 

Q. What has been your business since that time? 

A. Mining. 

Q. Did you know at any time in that district a man named Wil- 
liam Moyer? 

A. Yes, sir. 

Q. How long had you known Mr. Moyer? 

A. Since 1867. 
. Were you engaged in mining with him at any time? 

es, 

. Where is he now? 
. He is in Indiana. 
Do you know a claim called the Mike mine, near Oro City? 
Yes. 
Who located it? 
I did. 
. Do you recollect when it was located ? 
Yes, sir. 


When? 


Which question was objected to by defendant’s counsel, because 
the location or discovery of lode claims in the vicinity can have no 
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bearing on the placer or lode claim or patent titles in controversy, 
and it is immaterial and irrelevant; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. October, 1867. ' 
Q. State if you know the placer claim that has been located since 
that time, called the William Moyer placer claim. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes. 
Q. Do you know who located it? 


65 Which question was objected to by defendant’s counsel as 

irrelevant, incompetent, and immaterial; which objection 
was overruled by the court; to which ruling of the court the de- 
fendant, by its counsel, then and there duly excepted. 


A. Yes; Moyer. 
Q. Did you have any conversation with Mr. Moyer with reference 
to why and for whom he located that claim ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. He told me he located it for Mr. Stevens; this, I think, was in 
1878. 
Q. He told you he located it for Stevens? . 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. He said that he would. 
Q. Give the conversation that you had with him at that time in 
full. 


Which question was objected to by defendant's counsel as irrele- 
rant, incompetent, and immaterial; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. We were talking about one thing or the other, and he said he 

thought the ore ran away up around the Mike and Starr. 

66 I had aclaim there myself on the hill, located where the 

Moyer & Wells placer was, on the other side. I was a little 

hot at him because he was taking my claim in with his placer, and 
he said they could not hold anything but down to bed-rock. 

Q. And he was locating it for Mr. Stevens? 
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Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes. 

Q. What, if anything, did he state ‘about extending the lines of 
the Moyer placer up to the Mike? 

A. I don’t remember exactly; the lines run up that way. 

Q. How far up, if at all, did,he say he was going to locate the 
placer ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Up to the head of Nugget gulch, anyway. 
Q. State whether or not the Mike is as far up as the head of Nug- 
get gulch? 


Which question was objected to by defendant’s counsel as 1rrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


67 A. The discovery is pretty near it. 

Q. Now, I will ask you whether or not it was not generally 
known or claimed that this placer claim, or where the placer claim 
now is, was underlaid with a deposit of mineral? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Well, it was; that was the understanding. 
Q. What deposit or vein of mineral was supposed to underlay it? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent ; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. The Gallagher mine, I thought. : 
Q. That is what is called the Camp Bird ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. Yes; that was a flat vein between porphyry; the Gallagher 
mine was north of the Iron mine, I think. 

Q. And you say that that was the deposit that was supposed to 
extend under that? 
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68 Which question was objected to by defendant’s counsel as 

irrelevant, immaterial, and incompetent; which objection 
was overruled by the court; to which ruling of the court the defend- 
ant, by its counsel, then and there duly excepted. 


A. Yes. 


Q. Now with reference to the Iron mine. When did you first dé. 


know of the existence of the Iron mine? 


Which question was objected to by defendant’s counsel, because 
the location or discovery of lode claims in the vicinity can have’ no 
bearing on the placer or lode claim or patent titles in controversy, 
and it is immaterial and irrelevant; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
counsel, then and there duly excepted. 


A. I think it was about 1876 or 1877; I don’t know which. 
Q. How long after the Gallagher mine was discovered was the 
Iron mine? 


Which question was objected to by defendant’s counsel for reasons 
given in last objection; which objection was overruled by the 
court; to which ruling of the court, the defendant, by its counsel, 
then and there duly excepted. 


A. It was, I think, about a year or two. 
Q. State whether or not this general knowledge of which you 
speak had reference to the Iron discovery as well as to the Gallagher. 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court, the defendant, 

69 by its counsel, then and there duly excepted. 


A. It did. 
Q. You were well acquainted with Mr. Moyer? 
A. Yes; we came to the country together and lived together. 


Cross-examination: 


Q. You say you located the Mike mine in 1867—you do not mean 
1877? 

A. 1867. 

Q. That was a fissure vein in the porphyry or a blow-out ? 

A. I do not know whether it was a ~ anand or what it was. 

Q. It was not a contact vein, so well understood in that com- 
munity, between lime and porphyry ? 

A. Nobody knew what it was at that time. 

Q. You knew? 

A. We knew there was ore. 

Q. You knew it was a vein in the porphyry—the walls were 
porphyry ? 
A. Yes, sir; and some lime mixed in. 
Q. How was the lime mixed in ? 
A. The lime was in the west side of it. 
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| as Q. Now, when is it you say it was generally understood that that ; 
tion Mike and Starr vein extended under the ground in that vicinity ? a 
ond- A. We thought in 1867 down to 1878, and some believes it yet. 214 


Q. Do you say it was pretty well understood in 1867 that the Mike 
and Starr vein extended under the William Moyer placer claim ? 


first A. Yes. 
,®% Q. Who in 1867? 

}, A. Mr. Rollin here was one, and Tom Wells and Joe Wells and 
use others. 
no Q. And they all understood at that time that this vein which you 
SV, had discovered in the Mike claim extended under the William 
led 70 Moyer patent ? 
its A. You mean the William Moyer across the gulch ? 
Q. You know the William Moyer placer claim ? 
A. I do. 
Q. That.is what I refer to. 
A. Yes. 
Q. What other lode claims did you mention as discovered at that 
ns time—in 1867 ? 


the 


he : A. I do not know of any other; that is the only one, except the 
el, Berry tunnel. 
Q. You say Moyer also thought that this vein extended under 
that? 
- : A. Yes, sir. 
i Q. You never talked with Stevens on this subject? - 
a A. No. 3 
e- : ' Q. You heard Mover say that Stevens thought that the mineral 
“d extended under that ground where the Moyer placer was ? 
2. A. I did not say that. 


. What did you say ? 


A. I said Moyer thought so. 

Q. Moyer told you he thought so? 

A. Yes. 

Q. Then you never talked with Stevens about it? 

A. No, sir. 

(. (By complainants’ counsel): Did Mr. Moyer ever say anything 
D to you about who would pay the expenses of the location and ob- 


taining of the placer claim ? 


Which question was objected to by defendant’s counsel as irrele- 
vant, immaterial, and incompetent; which objection was overruled 
by the court; to which ruling of the court the defendant, by its 
censel, then and there duly excepted. . 


@ A. I am not certain, but I think he told me it was for Stevens. 


And thereupon complainants rested. 


71 Counsel for the defendant move the court that judgment 
be entered for the defendant in this action on the following 
grounds : 


Because the complainants have shown no title whatever to the 


a en 
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ground in dispute and for which they sue, and which is described 
in the complaint in this action. 

Because the patent introduced in evidence in this case to the Sierra 
Nevada claim is void and conveys no title whatever. 

Because the oral testimony introduced in this case is entirely 


immaterial and has no bearing whatever upon any title or right, 


absolute or contingent, bearing on the property in dispute or the 
title thereto. 


Which motion was denied by the court; to which ruling of 


the court the defendant, by its counsel, then and there duly ex- 
cepted. 

And thereupon the defendant, by its counsel, introduced the fol- 
lowing evidence : 


Patent to the William Moyer placer claim, being United States 
patent, bearing date January 30th, 1880, issued to William Moyer 
for what is known as the William Mover piacer claim, described in 
the pleadings in this case, which shows the patented ground claimed 
by the complainants is within the exterior boundaries of the 
ground claimed by the defendant and granted by this patent, 
marked “ Exhibit A,” and which is in the words and figures follow- 
ing, Viz: 


72 Tue Unirep States OF AMERICA. 
General Land Office No., 3712. Mineral certificate No. 180. 


To all to whom these presents shall come, Greeting : 


Whereas, in pursuance of the pravisions of the Revised Statutes 
of the United States, chapter six, title thirty-two, there have been de- 
posited in the General Land Office of the United States the plat and 
field notes of survey of the placer mining claim of William Moyer, ac- 
companied by the certificate of the register of the land office at Fair- 
play,in the State of Colorado, whereby it appears that, in pursuance of 
the said Revised Statutes of the United States, the said William Moyer 
did, on the twenty-first day of February, A. D. 1879, enter and pay for 
said claim or premises, being mineral entry number one hundred 
and eighty (180) in the series of said office, designated by the sur- 
vevor general as lot number three hundred (300), embracing a por- 
tion of the unsurveyed public domain in the California mining dis- 
trict, in the county of Lake and State of Colorado, in the district of 
lands subject to sale at Fairplay, now Leadville, containing thirty- 
six (36) acres and sixty-nine hundredths (,5%,;) of an acre of land, 
more or less, and, according to the returns on file in the General 
Land Office, bounded, described, and platted as follows, with mag- 
netic variations at fifteen (15) degrees east, to wit: 

Beginning at corner No. 1, a porphyry stone 5 x 6x 9 inches in 
size, marked “1-300,” the same being corner No. 1 of survey No. 

281, patented to Thos. 8. Wells and Wm. Moyer, with their 
73 placer claim, from which U. S. locating monument No. 1 
bears north seventy-three (73) degrees one (1) minute and 
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a (36) seconds west at the distance of ten thousand eight 


hundred and seventy and six-tenths (10,870.6) feet, and U. S. locat- 
ing monument No. 11 bears north thirty-two (32) degrees thirty (30) 
minutes and forty-five (45) seconds west at the distance of thirty-six 
hundred and seventy-one and four-tenths (3,671.4) feet ; thence from 
said corner No.1 south ten (10) feet to road, sixty-five (65) feet to 
north bank of Califormia gulch, one hundred (100) feet to stream in 
said gulch, one hundred and fifty (150) feet to south bank of said 
gulch, four hundred and seventy-four and nine-tenths(474.9) feet to 
corner No. 2,a porphyry stone 6x 9x 14inchesin size, marked “2-300,” 
the same being corner No. 34 of said survey No. 281; thence west 
one hundred and eighty-nine and three-tenths (159.3) feet to corner 
No.3,a porphyry stone 6x 12x 16 inches in size, marked “ 3-300,” the 
same being corner No. 33 of said survey No. 281; thence south 
forty-six (46) degrees west one hundred and twenty-one and five- 
tenths (121.5) feet to corner No. 4, a quartz rock 7 x 8 x 16 inches, 
marked “ 4-300,” from which a blazed pine tree ten (10) inches in 
diameter, marked “ 4-300,” bears north twenty-three(23) degrees eight 
(8) minutes east at the distance of sixteen and three-tenths (16.3 
feet, and a blazed pine tree fourteen (14) inches in diameter, mark 
“4-300,” bears north seventy-six (76) degrees thirty (30) minutes west 
at the distance of fourteen and seven-tenths (14.7) feet ; thence from 
said corner No. 4 north sixteen (16) degrees twenty-two (22) min- 
utes west two hundred and sixty-three and five-tenths 
74 (263.5) feet to south bank of California gulch, three hundred 
and ninety-eight and five-tenths (398.5) feet to north bank of 


-said gulch, four hundred and two and five-tenths (402.5) feet to road, 


four hundred and sixty and five-tenths (460.5) feet to corner No. 5, 
aquartzstone 5x 13x17 inches in size, marked “5—300;” thence north 
forty-six (46) degrees nineteen minutes east forty-one (41) feet to 
corner No. 6, a porphyry stone 5x 11x 18 inches in size, marked 
“ 6-300,” the same being corner No. 20 of survey No. 275, made for 
the placer claim of Wm. H. Stevens and Levi Z. Leiter; thence 
north three thousand (3,000) feet to corner No. 7, a porphyry rock 
6x 9x13 inchesin size, marked “7-300,” from whicha blazed pine tree 
seven (7) inches in diameter, marked “7-300,” bears south eighty- 
seven (87) degrees east at the distance of ten (10) feet, and a blazed 
pine tree nine (9) inches in diameter, marked “7-300,” bears south 
two (2) degrees forty (40) minutes east at the distance of twenty-six 


‘and five-tenths (26.5) feet; thence from said corner No. 7 south 


seventy-three (73) degrees forty-one (41) minutes east five hundred 
and ninety and six-tenths (590.6) feet to corner No. 8, a porphyry 
stone 6x 12x 16 inches in size, marked “8-300,” from which a blazed 
pine tree nine (¥) inches in diameter bears south eighty-six (86) de- 
grees ten (10) minutes west at the distance of twenty and five-tenths 
(20.5) feet, and a blazed pine tree eight (8) inches in diameter, 
marked “8-300,” bears south three (3) degrees thirteen (13) 
minutes west at the distance of thirty-four and one-tenth 
(34.1) feet; thence from said corner No. 8 south eleven (11) 

degrees east twenty hundred and _ forty-six and five 
70 tenths (2,046.5) to corner No. 9,a granite stone 8x 9x 14 
b—S840 
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inches in size, marked “9-300,” from which a blazed pine tree 
twelve (12) inches in diameter, marked “9-300,” bears north twenty- 
six (26) degrees west at the distance of sixteen and eight-tenths (16.8) 
feet, and a blazed pine tree twelve (12) inches in diameter, marked 
“9-300,” bears south eighty-two (82) degrees fifty (50) minutes west at 
the distance of eleven and five-tenths (11.5) feet; thence from said 
corner No. 9 south eight hundred and forty-four (844) feet to corner 
No. 10,a quartz rock 8 x 13 x 17 inches in size, marked “10-300,” the 
same being corner No. 2 of said survey No. 281; thence north 
seventy-nine (79) degrees twenty-eight (28) minutes west five hun- 
dred and ninety and five-tenths (590.5) feet to the place of begin- 
ning, containing fifty-six (56) acres and sixty-nine hundreths (,%%5) 
of an acre of land, more or less, as represented by yellow shading 
in the following plat: 


(Here follows diagram marked p. 75.) 


76 Now, know ye that the United States of America, in con- 

sideration of the premises and in conformity with Revised 
Statutes of the United States, have given and granted, and by these 
presents do give and grant, unto the said William Moyer, and to his 
heirs and assigns, the said placer mining premises above described 
us lot No. 300, embracing a portion of the unsurveyed public do- 
main : 

To have and to hold said mining premises, together with all the 
rights, privileges, immunities, and appurtenances of whatsoever 
ature thereunto belonging, unto the said William Moyer, and to 
his heirs and assigns, forever, subject, nevertheless, to the following 
conditions and stipulations: 

First. That the grant hereby made is restricted in its exterior 
limits to the boundaries of the said lot No. 300, as hereinbefore 
described, and to any veins or lodes of quartz or other rock in place 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable 
deposits which may hereafter be discovered within said limits, and 
which are not claimed or known to exist at the date hereof. . 

Second. That should any vein or lode of quartz or other rock in 
place bearing gold, silver, cinnabar, lead, tin, copper, or other 
‘raluable deposits be claimed or known to exist within the above- 
described premises at the date hereof the same is express_y excepted 
and excluded from these presents. 

Third. That the premises hereby conveyed may be entered by the 

proprietor of any vein or lode of quartz or other rock in place 

7 bearing gold, silver, cinnabar, lead, tin, copper, or other valu- 

able deposits, for the purpose of extracting and removing the 

ore from such vein, lode, or deposit, should the same, or any part 

thereof, be found to penetrate, intersect, pass through, or dip into 
the mining ground or premises hereby granted. 

Fourth. That the premises hereby conveyed shall be held subject 
to any vested and accrued water rights for mining, agricultural, 
mahufacturing, or other purposes, and rights to ditches and _ reser- 
voirs used in connection with such water rights, as may be recog- 
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nized and acknowledged by the local laws, customs, and decisions of 
courts. 

Fifth. That, in the absence of necessary legislation by Congress, 
the Legislature of Colorado may provide rules for working the iin- 
ing claim or premises hereby granted, involving easements, drain- 
age, and other necessary means to the complete development thereof. 

In testimony whereof I, Rutherford B. Hayes, President of the 
United States of America, have caused these letters to be made 
patent and the seal of the General Land Office to be hereunto 
affixed. Given under my hand, at the city of Washington, the thir- 
tieth day of January, in the year of our Lord one thousand eight 
hundred and eighty, and of the Independence of the United States 

the one hundred and fourth. 


78 By the President : 
(Signed) R. B. HAYES, 
(Signed) By WM. H. COOK, 
Secretary. 


{Seal of United States General Land Office. ] 
(Signed) S. W. CLARK, 


Recorder of the General Land Office. 


Recorded [in] vol. 46, pages 260 to 265, inclusive. 
Examined. 


(Endorsed :) 16400. Wm. Moyer placer patent. 1 p. m., Feb. 7, 
80. 22. 490. Jos. H. Wells, recorder; E. T. Wolverton, deputy. 


Defendant, by its counsel, also introduced power of attornev, dated 
April 29, 1879, from Moyer to Weston, and the deed made by Weston, 
as an attorney-in-fact of William Moyer, to Stevens and Leiter for 
the William Moyer placer claim, being the same ground described 
in the patent referred to, dated February 24th, 1880, marked, re- 
spectively, Exhibits B and C. 

Also deed of William H. Stevens and Levi Z. Leiter to the Iron 
Silver Mining Company, marked “ Exhibit D.” 

The power of attorney and the deeds and patent are all recorded 
in Lake county. 

Defendant’s counsel offers to introduce certificate of the register 
and receiver as to the date of the application for the William Moyer 
patent, and date of entry of same; which offer was objected to by 
complainants’ counsel as immaterial. 

Said patent, deeds, and certificate were admitted in evidence. 


Unitep States LAND OFFICE, 
79 LEADVILLE, Cotorapo, May 11th, 1885. 
I hereby certify that the Wm. Moyer placer claim, survey 
No. 300, in California mining district, Lake county, Colorado, 
was tiled for patent in this office on the 13th day of November, 1878; 
that the same was duly entered fur patent on the 21st day of Febru- 
ary, 1879, and a receiver’s duplicate receipt duly issued therefor on 


that date. 
S. J. HANNA, Register. 
(Endorsed :) Cert., application, & entry. Wm. Moyer. 
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Complainants’ counsel object to the admission of said location 
certificates, and the court excluded the same; to which ruling of 
the court the defendant, by its counsel, then and there duly ex- 
cepted. . 

And thereupon the defendant rested. 


And the above and foregoing was all the evidence offered or in- 
troduced by either of the parties to this cause. 


And thereupon the court made and filed the following findtngs 
of facts and conclusions of law—that is to say: 


Unitrep States or America, State of Colorado: 


The United States Circuit Court in the Eighth Judicial District in 
and for the District of Colorado. 


80 ~ Pretrer CAMPBELL et al., Complainants, 
Us, 
THe Iron AND Sttver Mintna Company, Defendant. 


This cause coming on for trial before the court, and the parties 
appearing by their attorneys, and having, in open court and by 
their stipulation in writing filed with the clerk, waived a trial by 
jury, and the court, having duly heard and considered the evidence, 
oral and documentary, offered by the respective parties, and having 
duly deliberated thereon, finds the following facts and conclusions 
of law, viz: 

That the defendant, The lion Silver Mining Company, is a corpo- 
ration created and organized and existing under and by virtue of 
the laws of the State of New York, and has complied with the laws 
of the State of Colorado, so as to entitle it to do business and sue and 
he sued in the State of Colorado. 

That the mining ground and property described in the pleadings 
in this action were a part of the public domain of the United States 
until the title thereof passed out of the United States by the issuing 
of patents, as hereinafter set forth. 

That the said patent of the Sierra Nevada lode mining claim 
was issued to the said plaintiffs and their grantors and prede- 

cessors in interest at the time thereto stated, and by duly 
81 executed and recorded deeds of conveyance the title to the land 

mentioned and described in the said patent and the complaint 
in this action has been conveyed to and is seized, owned, and pos- 
sessed by the said plaintiffs, and was so seized, owned, and possessed 
by them at the time of the commencement of this action. 

That on the 15th day of November, 1878, said William Moyer 
duly made application in the proper United States land office to 
be allowed to enter and pay for a patent for said William Moyer 
placer mining claim, being survey lot No. 300 and mineral entry 
No. —; that on the 21st day of February, 1879, said William Moyer 
was allowed to and did make entry in said Land Office of the United 
States and paid for the said placer claim, and that on the 30th day 
of January, 1880, the said William Mover placer patent was issued 
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to the said William Moyer for the tract of land described in said 
placer patent, and that by virtue of duly executed and recorded 
deeds of conveyance the said defendant company has become the 
owner of and seized of all the right, title, and interest in and to the 
said tract of land described in and conveyed by the said placer 
patent. 

That the ground described in said patent of plaintiffs for the said 
Sierra Nevada lode claim is principally located or sitaated within 
the exterior boundaries of the tract of land described in said placer 
patent for the said William Moyer placer claim and is a part of the 

same land, and the maps introduced in evidence and con- 
82 tained in the bill of exceptions and record correctly delineate 

the surface of the ground comprised within the exterior 
boundary lines of the said placer patent and the said lode patent, 
respectively. 


Conclusions of Law. 


And the court finds as conclusions of law from the foregoing find- 


ings of fact that it is conclusively presiuned and found from the 
face of said Sierra Nevada lode patent_that the said Sierra Nevada 


lode clai been duly distovéred, locatéd, and récotded and 
owned _ by ntees in said Sierra Nevada Jodé patent and 
their predecessors in interest (the said plaintiffs) within the exterior 
stantiiien at We said tract of Tand described in said William 
Moyer placer patent-before the time of the said application for the 
sat placer pa ent, ait the inining ground described Th the said 
complaint and conveyed by the said lode patent is excepted out of 
the grant of the land described in and conveyed by the said placer 
maitent. 
| And the court finds that the plaintiffs were, at the time of the com- 
mencement of this action, and still are, the owners and seized of 
said tract of land described in said complaint and called the Sierra 
Nevada lode mining claim; that the said defendant company wrong- 
fully withheld, and still does wrongfully withhold, the possession 
thereof from the said plaintiffs. | 

It is, therefore, ordered and adjudged that the plaintiffs have 


» 


judgment against said defendant yam for possession of the 


mining ground in dispute, as described in the complaint herein, 
with costs, to be taxed. 
83 And forasmuch as the matters and things above herein set 
forth do not appear of record, and the said defendant tenders 
this, its bill of exceptions, and pravs that the same may be signed 
and sealed by the judge of this court, and pursuant to the statutes 
in such case made and provided, which is accordingly done, this 8 
day of July, 1885, being one of the judicial days of the May term-of 
the said court, A. D. 1885, at the city of Denver, in said district. 
(S’g’d) MOSES HALLETT, 
Dis’t Judge. 


The bill of exceptions and findings seem to be correct. 
(S’g’d) PATTERSON & THOMAS. 
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THE IRON SILVER MINING CO, VS. PETER CAMPBELL ET AL. 


(Endorsed:) 1570. In the U.S. circuit e’t,in the Sth judicial dis’t 
for Colorado. Peter Campbell et als. vs. The [ron Silver Mining Co. 
Bill of exceptions. Filed July 9, 1885. (S’g’d) Edward F. Bishop, 
clerk. 


And afterwards and on, to wit, the 9th day of July, A. D. 1885, 
came again the said defendant, by its attorney aforesaid, and filed 
in said court and in said cause its bond and sued out of said 
court a writ of error and citation to the Supreme Court of the United 
States. 

And the said bond is in words and figures as follows, to wit: 


Bond. 
84 Tne Unitep Srates or America, District of Colorado : 


Know all men by these presents that John R. Hanna and Wil- 
liam Barth, as principals, are held and firmly bound unto Peter 
Campbell, W. Y. Sedam, Charles 8S. Thomas, Bettie Wheeler, and 
Martha FE. Allen in the full and just sum of five thousand ($5,000) 
dollars, to be paid to the said Peter Campbell, W, Y.Sedam, Charles 
S. Thomas, Bettie Wheeler, and Martha E, Allen; to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, 
aud administrators, jointly and severally, firmly by these pres- 
ents. 

Sealed with our seals and dated this 8th day of July, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at the May term, A. D. 1885, of the circuit court 
of the United States for the district of Colorado, in a suit pending 
said court between Peter Campbell, W. Y. Sedam, Charles 8. Thomas, 
Bettie Wheeler, and Martha E. Allen, plaintiffs, and The Iron Silver 
Mining Company, defendant, judgment was rendered against the 
said The Iron Silver Mining Company, and the said The Iron Silver 
Mining Company having obtained a writ of error to reverse the 
judgment of the said court and a citation, directed to the said Peter 
Campbell, W. Y. Sedam, Charles 8. Thomas, Bettie Wheeler, and 
Martha E. Allen, citing and admonishing them to be and appear at 
a Supreme Court of the United States to be held at Washington on 

the twelfth day ef October next: 
85 Now, the condition of the above obligation is such that if the 
said The Iron Silver Mining Company shall proseeute said 
writ of error to effect and answer all damages and costs if it fails to 
make good its plea, then the above obligation to be void, else to re- 
main in full force and virtue. 


(S’o"d) JOHN R. HANNA. [seat 
. WM. BARTH. [SEAL. 
Approved : 
(S’g’d) MOSES HALLETT, 


Dis't Judge. 


(Endorsed :) Gen. No. 1570. Cireuit court of the United States, 
district of Colorado, sitting at Denver. Peter Campbell et al. vs. The 
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Iron Silver Mining Co. Bond by def’t on writ of error, $5,000.00. 
Filed this 9 day of July, A. D. 1885. (S’g’d) Edward F. Bishop, 
clerk. 


And the said writ of error is in words and figures as follows, to 
wit: 


86 Writ of Error to Circuit Court U. S., District of Colorado. 


Unitep STATES OF AMERICA, | 
District of Colorado, 


The President of the United States to the judges of the circuit court 
“ of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
The Iron Silver Mining Company and Peter Campbell, W. Y. Sedam, 
Charles 8S. Thomas, Bettie Wheeler, and Martha E. Allen, a mani- 
fest error hath happened to the great damage of the said The Iron 
Silver Mining Company, as by its complaint appears, we, being will- 
ing that error, if any hath heen ae be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the twelfth day of October next in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custoin of the United States should be 
done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 9th day of July, in the year of our 
Lord one thousand eight hundred and eighty-five, and of the In- 
dependence of the United States the 110th year. 

[Seal United States Cireuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk. 


a 
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Allowed by— 
MOSES HALLETT, Judge. 


87 Return. 


THe UNITED States OF AMERICA, | at r 
District of Colorado, Ease 


In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States a duly 
certified transcript of the record and proceedings in the within-en- 
titled case, together with all things concerning the same. 

Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 6th day of Aug’t, A. D. 1885. 

[Seal United States Cireuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk. 


48 THE IRON SILVER MINING CO. VS. PETER CAMPBELL ET AL. 


[Endorsed:] Gen. No. 1570. Circuit court of the United States. 
The Iron Silver Mining Co., plaintiff in error, vs. Peter Campbell et 
als. Writ of error to circuit court U. S., district of Colorado. Filed 
in circuit court of the U.S. this 9th day of July, A. D. 1885. Ed- 
ward F. Bishop, clerk. G. G. Symes, attorney for plaintiff in error. 


A copy of the within writ of error having been served by lodging 
a copy thereof for the adverse party in the clerk’s office where the 
record remains, within sixty (60) days after judgment herein and 
bond having been given and filed, this writ is therefore made a 


supersedeas. 
Teste : EDWARD F. BISHOP, Clerk. 
By F. W. TUPPER, Deputy Clerk. 
88 And the said citation is in words and figures as follows, 
to wit: 
89 Citation. 


Unirep Srates or America, District of Colorado: 
U.S. Cireuit Court. 


The United States of America to Peter Campbell, W. Y. Sedam, 
Charles 8. Thomas, Bettie Wheeler, and Martha E. Allen, Greet- 
Ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the twelfth day of October next, pursuant to a writ of error filed in 
the clerk’s oflice of the circuit court of the United States [in ard 
for the district of Colorado], wherein The Iron Silver Mining Com- 
pany is plaintiff in error and you are defendants in error, to show 
cause, If any there be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Moses Hallett, judge of the cireuit court 
of the United States for the district of Colorado, this 8 day of July, 
in the year of our Lord one thousand eight hundred and eighty- 
five. 


MOSES HALLETT, Judge. 


90 (Endorsed :) Gen. No. 1570. Circuit court of the United States, 

districtof Colorada. The Iron Silver Mining Company, plain- 
tiff in error, vs. Peter Campbell et als., defendants in error. Citation. 
Filed in the circuit court of the U.S. this 10th day of July, A. D. 
1885. Edward F. Bishop, clerk, by F. W. Tupper, deputy clerk. 
G. G. Symes, attorney for plaintiff in error. 
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Proof of Service. 


Tue UnitTep STATEs OF AMERICA, ay 
District of Colorado, 


Service of within accepted for defendants in error this 10th day 


of July, A. D, 1885. 
PATTERSON axnp THOMAS, 
. For Deéf’ts in Error. 


91 Un1iteEp STATES OF AMERICA, as 
District of Colorado, 


I, Edward F. Bishop, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete 
transcript and copy of the record and proceecings heretofore had 
and entered of record in said court and in a certain cause lately in 
said court pending, wherein Peter Campbell et als. were plaintiffs 
and The Iron Silver Mining Company was defendant, as fully and 
completely as the same still remain on file and of record in my 
office. 7 

Tn testimony to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 6th day of 
August A. D. 1885. 

| Seal United States Circuit Court, District of Colorado. ] 


EDWARD F. BISHOP, Clerk. 


Cost of transcript : 


220 folios, at 10e.............. 22 00 
Certificate & seal ........-.--. .. 35 
$22 35 


Paid by pl’ff in error. 


Endorsed on cover: Colorado C. C. U. S. No. 840. The Iron 
Silver Mining Company, plaintiff in error, vs. Peter Campbell, W. 
Y. Sedam, Charles S. Thomas, Bettie Wheeler, and Martha E. Allen. 
Filed February 11th, 1886. 


- 


of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 25th dav or 
June, A. D. 1888, the same being one of the regular juridical days 
of the May term, A. D. 1888, of said court—present, the Honorable 
Moses Hulett, district judge—the following proceeding was had and 
entered of record in a certain cause in said court then pending, 
wherein Peter Campbell, W. Y. Sedam, Charles S. Thomas, Bettie 
Wheeler, and Martha ©. Allen are plaintiffs and The Iron Silver 
Mining Company is defendant, to wit: 


Action for Possession of Specific Real Property and for Damages. 


PETER CAMPBELL et al. 
v8. ! 1570. 
Tne Iron S1tveR Mintnac CoMPANY 


Be it remembered that on this 11th day of June, A. D. 1888, the 
matter of the amendment of the bill of exceptions, filed in this cause 
July 10th, 1885, coming on to be heard on the motion of defendant, 
both parties appearing by counsel, and counsel for plaintiffs not op- 
posing the amendment. 

It is ordered that the bill of exceptions in this cause be, and the 
same is hereby, amended by inserting therein, on page 59, immedi- 
ately after the admission in evidence of the certificate of the register 
of the United States Jand office at Leadville, Colorado, of the date of 
application for patent for the William Moyer Placer claim, the fol- 
lowing, to wit: 


2 “ Defendants’ counsel offer to introduce location certificates 

of the William Mover Placer and Sierre Nevada Lode, that of 
the William Moyer Placer being the original location certificate, 
showing the date of location of said placer to have been July 3rd, 
1878, and the date of certificate to have been July 10th, 1878, and 
date of the record of the same, in office of county clerk and recorder 
of Lake county, Colorado, July 15th, 1878; that of the Sierra Nevada 
Lode being a certified copy from the records of Lake county, Colo- 
rado, bearing the certificate of said clerk and recorder that said cer- 
tified copy is a true copy of the only location certificate of said 
Sierra Nevada Lode recorded in his office. The said location certifi- 
cate of the Sierra Nevada Lode is styled an ‘amended’ location 
certificate, and shows date of location of said Lode to have been 
March 10th, 1879, the date of the ‘amended’ location certificate 
September 8th, 1879, and date of record of said certificate as Septem- 
ber 10th, 1879.” 


In testimony whereof, and that the matters aforesaid may more 
fully and distinctly appear of record and the said bill of exceptions 
be amended according to the facts transpiring upon the trial of said 
cause, the judge of said court has hereunto subscribed his name and 
affixed his seal this 25th day of June, A. D. 1888. 

(Signed) MOSES ween SEAL. ] 


Pleas in the Circuit Court of the United States for the District 


\ 


3 Unitep STaTEs OF AMERICA, ; ; 
District of Colorado, 

I, William A. Willard, clerk of the circuit court of the United 
States for the district of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect, and complete 
transcript and copy of a certain order heretofore had and entered of 
record in said court, and in a certain cause lately in said court pend- 
ing, wherein Peter Campbell e al. were plaintiffs and The Iron 
Silver Mining Company was defendant, as fully and completely as 
the same still remains of record in my office. 

In testimony to the above I do hereunto sign my name ana affix 
the seal of said court, at Denver, in said district, this 28th day of 
June, A. D. 1888. 

[Seal United States Circuit Court, District of Colorado. ] 
WILLIAM A. WILLARD, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


4 In the Supreme Court of the United States. October Term, 
1888. 


Tue Iron Sitver Mintno Co., PI’ffs in Error, 
v8. 
Peter CAMPBELL, W. Y. Sepam, CHARLES S. Tuomas, BETTIE 
WHEELER, and Martnua FE. Auuen, Def’d’ts in Error. 


Error to the circuit court of the United States for the district of 
Colorado. 


It is hereby stipulated and agreed that the above and foregoing | 


amendment to the bill of exceptions in this cause allowed by the 
circuit court of the United States for the district of Colorado, on the 
25th day of June, A. D. 1888, may be considered as part of the record 
in said cause now on file in the office of the clerk of the Supreme 
Court of the United States & may be filed with him for that purpose. 
C. S. THOMAS, 
Of Counsel for Defendants in Error. 
L. 8S. DIXON, 
Of Counsel for PUff in Error. 
Denver, Colorado, Sept. 1st, 1888. 


Endorsed on cover: No. 222. In U.S. Supreme Court. October 
Term, 1888. The Iron Silver M’g Co., pl’ff in error, vs. Peter Camp- 
bell e¢ al.,def’d’ts in error. Stipulation as to amendment of record 
& amendment. 

Stamped: Office Supreme Court U.S. Filed Sep. 8, 1888. James 
H. McKenney, clerk. 
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Yu the Supreme Court 
®f the Gnited States. 


OcrTroBeRr TEemaz A. D. 1882. 


THE IRON SILVER MINING COM- 


PANY, 
Plaintiff in Error, 


Error to the Circuit 
Court of the United 
PETER CAMPBELL, W. Y. SEDAN,; States for the District 

CHARLES S. THOMAS, eae) of Colorado. 


vs. 


WHEELER and MARTHA E. AL- 


LEN, . 
Defendants in Error. 


j 


BRIEF AND ARGUMENT ON BEHALF OF PLAIN- 
‘TIFF IN ERROR. 


FRANK W. OWERS, 
Of Counsel for Plaintiff in Error. 


WHIPPLE & PIERSON, LEGAL PRINTERS, DENVER, COLO. 
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In the Supreme Cowt 


Of the Gnited States. 


OcToBER TERmw A. D. 1885S. 


THE IRON SILVER MINING COM. 
PANY, 
Plaintiff in Error, 
Error to the Circuit 
\ Court of the United 
PETE CAMPBELL, W. Y. SEDAN,, States for the District 
CHARLES S. THOMAS, BETTIE\ of Colorado. 
WHEELER and MARTHA E. AL- 
LEN, 


vs. 


Defendants in Error. 


BRIEF AND ARGUMENT ON BEHALF OF PLAIN- 
TIFF IN ERROR. 


Statement of the Case. 


On the 10th day of July, 1878, William Moyer and 
others located a portion of the public mineral domain of 
the United States as a placer, calling the same the “Wil- 
liam Mover” placer. 

On November 13th, 1878, Moyer applied for a patent 


nae ee 


for the ground located, and on the 21st day of February, 
1879, entered and paid for the land and received a Re- , 
ceiver’s receipt therefor, and thereafter, on the 30th day ® : Se 
of January, 1880, a United States patent was issued to Ft 
Moyer for the ground so located, comprising 56 69-100 : r 


acres, more or less. (Record, page 43.) 

The plaintiff in error subsequently and prior to this 
suit became, by various deeds of conveyance, the grantee 
of the locators and patentee of the placer. 


On the 10th of September, 1879, Oliver Obey and oth- 4A - 
ers, the grantors of defendants in error, filed with the | 
County Clerk and Recorder of Lake county, Colorado, ». 


what they styled an amended location certificate of the 1 
Sierra Nevada lode claim, which is the only recorded lo- 4%. 
eation certificate of said lode claim. , 
The certificate recites, among other things, that the ae. 
Sierra Nevada lode was located on the 10th day of March, | 
1878, or four months after the date of the application for ) as 
patent to the William Moyer placer. 
Subsequently, Obey and others, by some means, pro- q-. 
cured to be issued to them on the 15th day of March, 
1883, a United States patent for the Sierra Nevada lode as ’ > 
described in the said amended location certificate, which 7" 


patent purports to convey to the grantors of defendant 
in error a portion of the William Moyer placer previ- 
ously granted to the grantors of plaintiffs in error. (Re- 


cord, page 14.) 

This is an action in ejectment, brought to recover pos- 
session of that portion of the premises described in the 
patent to the Sierra Nevada claim, which are described 
and conveyed by the prior patent to the William Moyer 


placer. 

Complaint was filed on the 5th day of July, 1884, by 
defendants in error, alleging an ouster by plaintiff in 
error of their possession of the Sierra Nevada claim, the 


nat SN 


fee simple title to which defendants in error claimed to 
hold. 


> ix ) On the 8th day of November, 1884, plaintiff in error 
| (defendant below) filed its answer, denying the allegations 
+ of the complaint and setting -up two defenses to the ac- 
= tion. 


The first is a general denial; the second being a claim 
to own the premises in dispute under a fee simple title. 
To this answer, replications denying its allegations were 
duly filed and issue was joined. On the 13th day of May, 
1885, trial was had which resulted in a verdict for de- 
: fendants in error (plaintiffs below). The cause is before 
| this honorable Court on a writ of error, sued out July 9th, 
a 1885. 
| At the trial of the cause, defendants in error (plaintiffs 
below) introduced documentary and oral testimony and 
plaintiff in error relied entirely upon documentary evi- 
dence. 

Defendants in error had leased the Accident shaft, sit- 
uated about one hundred feet (100) west of the Moyer 
placer, as shown by map facing page 15 of the record, and 
from thence had drifted eastward and across the line of 
the Sierra Nevada and Moyer until they encountered 
workings made upon the Moyer by plaintiff in error, and 
were not allowed to proceed further. This constitutes the 
ouster complained of. 


ASSIGNMENT OF ERRORS. 


The errors assigned by plaintiff in error, and which 
are relied upon by it, include errors committed by the 
Court below in admitting and refusing to admit certain 
evidence, in its findings of fact, conclusions of law, and 
in rendering its judgment, and are here set forth: 


>- 1. Because the Court erred in admitting evidence as 
to the existence of lodes or lode claims in the vicinity of 
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the William Mover placer for the purpose of proving 
knowledge as to the existence of lodes within the placer. 


2. Because the Court erred in admitting evidence as to 
the existence of lodes or lode claims in the vicinity of the 
William Moyer placer not shown to have been discovered 
and located prior to the 13th day of November, 15875, 
when application was made for patent for the William 
Moyer placer. 

3. - Because the Court erred in admitting evidence as to 
the existence of a vein within the boundaries of the Wil- 
liam Moyer placer, based upon developments and work- 
ings made since the date of application for and issuance 
of the patent for the William Moyer placer. 

4. Because the Court erred in admitting evidence of 
conversations had with William H. Stevens relative to 
the existence of veins without the boundaries of the 
placer. 


5. Because the Court erred in admitting evidence of 
conversations of any kind with Stevens with reference to 
his theories or ideas of the geological formation of the 
country or his intentions with regard to the same. 

6. ‘Because the Court erred in refusing to admit in evi- 
dence the location certificate of the Sierra Nevada claim 
tendered by plaintiff in error for the purpose of showing 
that said lode was not located or discovered until long 
after the application for patent to the William Moyer 
placer. 

7. Because the Court erred in admitting the oral testi- 
mony introduced. 

8. Because the Court erred in finding as a fact that the 
land and premises purporting to be conveyed by the pat- 
ent of the Sierra Nevada claim was, until the date of the 
issuance of that patent, part.of the public domain of the 
United States, and that the title to said premises “ is 
seized, owned and possessed by plaintiffs (defendants in 
error), and was seized, owned and possessed by them at 
the time of the commencement of this action.” 

9. Because the Court erred in finding as a conclusion 
of law— 

First—“ That it is conclusively presuméd and found 
from the face of said Sierra Nevada lode patent that the 
Sierra Nevada lode claim had been duly discovered, lo- 
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cated and recorded and owned by the said patentees in 
said Sierra Nevada lode patent, and their predecessors in 
interest, within the exterior boundaries of the William 
Moyer placer, before the time of the said application for 
the said placer patent ;” and, 


Second—“ That the mining ground described in the 
complaint is excepted out of the grant of the lands de- 
scribed in and conveyed by the placer patent ;” and, 


Third—“ That the plaintiffs (defendants in error) were, 
at the time of the commencement of this action, and still 
are the owners and seized of said tract of land described 
in said complaint and called the Sierra Nevada lode min- 
ing claim, and that the defendant (plaintiff in error) 
wrongfully withheld and still does wrongfully withhold 
the possession thereof from the plaintiffs” (defendants in 


error). 


10. Because the Court erred in rendering judgment. 
ARGUMENT. 


The questions presented for decision by the record and 
assignment of errors may be classed under eight heads: 


1. Was that part of the premises described in the pat- 
ent to the Sierra Nevada claim and which lies within the 
boundaries of the William Moyer placer, at thé time of 
the location of said lode claim and the issuing of the pat- 
ent, part of the public domain ? 


2. What authority had or has the Land Department 
for issuing a patent for land already patented to others’ 


3. When two patents are issued conveying the same ter- 
ritory, to what extent, if at all, is the junior patent con- 
clusive against the senior ? 


4. When an exception is found in a senior patent, does 
not the burden of proof rest upon the party Bf arsrad uli- 
der a junior patent, or otherwise, to come within that ex- 
ception ? 

5. Was the oral testimony introduced admissible and 
pertinent ? 


6. Does the evidence introduced by claimants under the 
Sierra Nevada patent establish the fact that there was, 
within the boundaries of the so-called Sierra Nevada claim 
and within the boundaries of the William Moyer plaver, 
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a lode known to exist at the date of the application for 
patent to the William Moyer placer, and that such lode 
is the lode patented as the Sierra Nevada? 

7. Does the evidence show that prior to the date of the 
application for patent to the William Moyer placer, the 
Sierra Nevada lode claim was “a mining claim, perfected 
under the law,” and therefore not subject to the disposal 
of the government under the patent to the Witliam Moyer 
placer? 

8. Is the judgment supported by the law and the evi- 
dence? 

As to whether that portion of the premises patented as 
the Sierra Nevada lode claim, which lies within the ex- 
terior boundaries of the William Moyer placer, was, at the 


time of the location of said lode claim and the issuing of - 


said patent, part of the public domain, sections 2518 and 
2319 of U.S. Revised Statutes read as follows : 

“Sec. 2318. In all cases, lands valuable for minerals 
shall be reserved from sale, except as otherwise expressly 
directed by law. 

“Sec. 2319. All valuable mineral deposits in lands be- 
longing to the United States (the italics are counsel’s), both 
surveyed and unsurveyed, are hereby declared to be free 
and open to exploration and purchase, and the lands in 
which they are found to occupation and purchase” * * 


Section 2318 is a distinct reservation from sale by Con- 
gress of all mineral lands the sale of which is not provided 
for by specific legislation. 

Section 2319 is specific legislation, which provides for the 
sale and occupation of “all valuable mineral deposits in 
lands belonging to the United States.” The two sections, 
one expressly, and the other clearly by exclusion, saying 
that mineral deposits owned by the United States, not 
found in lands belonging to the United States, as for in- 
stance, within Mexican land grants, etc., shall not be open 
to exploration and purchase without specific legislation 
authorizing the exploration and purchase of such de- 
posits. 
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In the case at bar, there is said to be a lode within the 
boundaries of the William Moyer placer, which was 
known to exist at the date of the application for the 
placer patent. If such were the case, the title to the lode 
or mineral deposit, unless it ‘were located or claimed at 
that time, undoubtedly remained in the United States 
after the issuance of the placer patent. 


Noyes vs. Mantle, 8 Sup. Ct. Rep., 1132. 
Sullivan vs. Mining Co., 109 U. S., 550. 

Reynolds vs. Mining Co., 116 U. S., 687. 
Reynolds vs. Mining Co., 124 U. S., 347. 


By not including in his application for patent this 
lode, which is said to have been known to exist, the placer 
claimant makes (in the language of Section 2333, Rev. 
Statutes,) a conclusive declaration that he has no rights of 
possession to the vein or lode, but he does not, nor does 
the law require that he should relinquish his title to any 
surface or other rights which he may have secured by 
virtue of having located his placer on unappropr ated 
public domain. | 

The result then is that he becomes possessed in fee sim- 
ple of the surface and of all valuable mineral and other 
deposits within the boundaries (Sec. 2335, Rev. Statutes) 
of the placer, except the “known lodes” to which, by the 
method of his application, he has declared he has no 
right of possession. If any such known lodes exist with- 
in the placer, they are consequently mineral deposits 
lying in lands not belonging to the United States, and not 
subject either to exploration, occupation or purchase un- 
der the laws now on the statute books. Such deposits 
are still the property of the United States. 

Congress has the same right, when it chooses to exer- 
cire it, to control and dispose of such lodes that the 
owner of deposits of coal or iron would have who has 
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sold the land in which they lie, but has excepted those 
minerals from his grant. The exception of the coal and 
iron from a grant carries with it the right to use so much 
of the surface as may be necessary for the proper work- 
ing of the minerals, but does not carry with it the fee 
simple of any portion of that surface. 

Section 2329, Rev. Stat., provides that claims usually 
called placers shall be subject to entry and patent under 
like circumstances and conditions, and upon similar 
proceedings as are provided for vein or lode claims. Sec- 
tion 2322 provides that among the conditions and cir- 
cumstances attending the location of a mining claim 
upon unoccupied public domain, and which being a right 
acquired by the act of location, necessarily follows it 
through the entry and patent, is the “exclusive right of 
possession and enjoyment of all the surface included 
within the lines of the location.” This right must pe- 
culiarly attach to a “placer claim,” under the popularly 
accepted definition of the phrase, which is, that placer 
claims are those which contain metalliferous minerals in 
a free state in alluvial deposits. How much greater, 
then, is the necessity that the right to the exclusive pos- 
session should attach under the statutory definition of 
“ placer claim,” which is, that (Sec. 2329) “ claims usually 
called placers include all forms of deposits, excepting 
veins of quartz or other rock in place;” the definition is 
further broadened by the concluding sentence of Sec. 
2333, which provides that “a patent for a placer claim 
shall convey all valuable mineral and other deposits 
within the boundaries thereof,” thus showing that a 
placer may be a deposit of free gold, tin or other metal in 
gravel, bog iron, a stone quarry, a gypsum bed, or depos- 
its of amber or peat; the last two named being vegetable 
in their character. 

That the Department of the Interior has always so con- 
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strued the statutes, see Sickles’ Mining Laws, page 485 
et seq. 

To the proper enjoyment, therefore, of the rights ac- 
quired by the location of a placer, which may contain any 
or either of the deposits mentioned, there must exist the 
right to the exclusive possession of the surface. There is 
but one law governing placer locations, and the rights 
acquired under such locations cannot and dv not vary 
according to the contents of the placer. 3 

If, then, the patent for a placer conveys, as Sec. 2333 
says it shall do, all valuable and other mineral deposits 
except known lodes, and (Sec. 2322) also conveys the ex- 
clusive right to the possession of the surface, then nothing 
but the known lodes, together with an easement in the 
use of the surface for their working, remains in the United 
States. 

This Court has clearly decided in the case of Noves vs. 
Mantle, 8 Sup. Court Rep., 1132, that-Sec. 2333, Rev. Stat., 
which provides for the exception of known lodes from 
placer patents, “can apply only to lodes or veins not taken 
up or located so as to become the property of others” at the 
time of the application for the placer patent. 

The only theories upon which this case was or could 
have been decided adversely to the plaintiff in error (de- 
fendant below) were that some lode, identified as the Sierra 
Nevada, was known to exist at the date of the application 
for the Moyer placer, and was thus excepted from the 
placer patent, or that the Sierra Nevada lode or vein had, 
prior to the date of the application for the placer patent, 
been located or taken up so as to become the property of 
others than the placer patentees. 

The record shows no attempt to prove the location of 
the Sierra Nevada at a time ante-dating the application 
for patent to the Moyer placer, but the record does show 
that the location certificates of both claims were excluded 
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from evidence (record, top page 44). The record, through 
u clevical error, fails to show the offer to introduce them, 
but the amendment of the record, allowed by the Court 
below, shows what was offered- was the original location 
certificate of the William Moyer placer, showing date of 
location to have been July 10, 1878, and date of record 
July 15, 1878, and a certified copy of the only recorded 
location certificate of the Sierra Nevada, styled an amend- 
ed location, bearing date of location March 10, 1879, and 
of record September 10, 1879. The record further shows 
(bottom of page 43) that the date of application for patent 
for the Moyer was the 13th day of November, 1878, and 
that entry was made of same February 21, 1879, so that 
the location of the Moyer ante-dated that of the Sierra 
Nevada location by eight months; the application for 
patent for the placer ante-dated the Sierra Nevada loca- 
tion by four months, and the entry ante-dated the Sierra 
Nevada location by nearly a month. 

[t is evidenced by the issuance of the Moyer patent and 
is conclusive therefrom against collateral attack, that the 
location of the placer was properly made, and that it is 
and was “a mining claim perfected under the law.” 


Smelting Co. vs. Kemp., 14 Otto, 636, and cases 
cited. 


“A mining claim, perfected under the law, is property 
in the highest sense ot that term, which may be bought, 
sold and conveyed and will pass by lescent. It is not 
therefore subject to the disposal of the government.” 


Noyes vs. Mantle, 8 Sup. Court Rep. p. 1144. 


If this is true as to a claim held by possessory title, it 
is certainly so when that title has ripened into a fee simple 
evidenced by a patent. Whatever right the United States 
may have in the reservations or exceptions which may 
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legally be inserted in the patent, can only be alienated 
under some statute authorizing such alienation, and until 
so alienated, any exploration by parties not connected 
with the source of title, must be and remain a trespass on 
the owners of the surface and other rights. 

It may therefore be assumed that the William Moyer 
placer, having been as evidenced by the patent therefor, 
prior to the issuance of a patent, “a mining claim per- 
fected under the law,” no part of the rights or territory 
acquired under the location, which were at the time of 
that location public domain, were or are subject to the 
disposal of the government since that time. 


Polk vs. Wendall, 9 Cranch 87. 
Smelting Co. vs. Kemp, 14 Otto 636. 
Noyes vs. Mantle, 8 Sup. Court Rep. 1132. 


As to the authority of the.Jand office to issue a patent 
for land which has been previously patented to another. 


The authority of that department is derived from and 
limited by law. Any exercise of authority or power not 
especially delegated to it is without force or effect. Sec- 
tion 2333, U. S. Revised Statutes, simply reserves known 
lodes not applied for in the application for a placer pat- 
ent from the operation of that patent. The land depart- 
ment has interpreted the section to mean “That should 
any vein or lode of quartz or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, copper or other valuable 
deposits be claimed or known to exist” within the placer 
at the date of the patent, such vein or lode is expressly ex- 
cepted and excluded therefrom, and under that interpre- 
tation has inserted a clause in the patent for the William 
Moyer, worded as above quoted, within which clause, if 
inserted according to law, defendants in error (plaintiffs 
below) must bring themselves as a preliminary to proving 
the validity of the junior patent. 
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This Court has decided in Mining Co. vs. Reynolds, 8 
S.C. Reep. 598, that the insertion of the word “claimed” 
is unwarranted by law, and that the excepting clause 
should: read, “known to exist” instead of “claimed or 
known, to exist,” and that the knowledge must exist prior 
to the date of the application for the placer patent instead 
of the Yate of its issuance. 

ThissCourt has further decided in the case of Noyes vs. 
Mantle, 8S. C. Rep. 1152, that the tern “known lodes,” 
used iif section 2333, does not mean or apply to a vein or 
lode om has been “taken up or located so as to become 
the prdperty of others” before the date of location of the 
placer ; per contra, it must therefore mean and apply only 
to a vein or lode susceptible of location and known to 
exist but not located, and no claim to which has been 
made at the date of application for the placer patent, 
which, if at that date unexplored, is therefore without 
ascertained metes and bounds and whose course, dip and 
meanderings through the land containing it, are or can be 
but a matter of conjecture until such time as it may be 
explored and developed. Under what statute can the 
title to such a lode as this be alienated, and above all, 
how can it be described by metes and bounds, until it is 
explored, as is attempted to be done in the Sierra Nevada 
patent, which purports to convey a rectangular something 
1,500 feet long by 300 feet wide, which it declares to be a 
portion of the public domain and which lies almost wholly 
within the William Moyer placer. It excepts nearly all 
the surface of this something, but purports to-convey a 
portion thereof, 1,500 feet by 50 feet, which, together with 
the balance of the surface and all valuable mineral and 
other deposits (not “ known lodes ”) within the boundaries 
of the Moyer placer, had already been conveyed by prior 
patent to other persons. 

As said before, the patent for the Sierra Nevada must 


: 
: 
| 
) 
) 


ae, an 


have been issued under one of two theories: either that 
the lode which it purports to convey was duly discovered, 
located, recorded and owned by the patentees and their 
grantors prior to the date of the application for the Moyer 
placer patent, and was not “therefore subject to the dis- 
posal of the government, or that that lode must have 
been, at the date of the placer application, a “ known 
lode,” susceptible of discovery and location, and which 
could have been described by metes and bounds and ap- 
plied for in the application for the placer patent. In the 
latter case there must be some statute uuthorizing the 
alienation. 

If the Nevada patent was issued under the first of these 
theories, then it should have conveyed the whole of the 
surface and not only a strip of 1,500 feet by 50 feet, for 
in that event, as decided in Noyes vs. Mantle, above cited, 
the Sierra Nevada would have been, by its prior location 
and record, segregated from the public démain prior to 
the application for the placer patent, and therefore not 
subject to patent under the placer title. 

If on the other hand, the Sierra Nevada was patented 
under the theory that it was a “ known lode,” and there- 
fore excepted from the placer patent, then, under what 
statute was it located and pretended to be defined, and 
under what authority do or can the agents of the govern- 
ment, the grantor of the placer, by acts subsequent to the 
issuance of the placer patent, grant, limit and arbitrarily 
define by metes and bounds what it (the grantor) may 
choose to interpret was excepted from its previous grant ? 

It would transcend all principles of justice, if the 
grantor of a tract of land in which he has reserved the 
right to all coal lying therein could arbitrarily decide 
where he will sink his shaft, make his dumps or place his 
machinery for the extraction of the coal reserved, and 
should decide to lay off a strip fifteen hundred feet by fifty 
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feet through the grantee’s residence, factory and grounds, 
and say, “I take this strip, and no other will satify me, 
although the coal may be more accessible from other 
parts of the surface than from this strip. I havea right 
to convey it by authority of ‘my indefinite reservation of 
the coal in your grant.” Of what avail would be his sub- 
siquent grant, evidenced by a junior deed, which might 
purport to convey the coal and the portion of the surface 
he so arbitrarily selected, and could it be said that he had 
the power or authority to make such a second and Junior 
grant? 

It is self evident that even if authority is given the 
land department to grant and convey a “known lode” 
within a patented placer to a third party, in so far as the 
reservation under which the authority may be claimed is 
or may be interpreted to be broader than the grant con- 
taining it, to that degree it must be void and inoperative. 
No authority can exist for such a reservation or exception, 
or for any such interpretation or construction. 

If the department can, under the reservation of a 
“known lode,” arbitrarily designate and grant piece after 
piece of the surface of a patented placer, wherever it may 
choose to consider there existed a “ known lode,” it can 
do so until it has granted the whole of the placer, and the 
reservation will then be as large or larger than the orig- 
inal grant. It is axiomatic that such a reservation or ex- 
ception is void. Counsel submits that it is practicable 
for the owner of “known lodes” within a placer to de- 
velop any number of them and to mineand extract the 
ore therefrom without depriving, by means of‘an arbi- 

trary interpretation of the reservation under which he 
may claim, the prior grantee of such placer of all benefits 
and advantages derived from the prior grant. 
The land department has jurisdiction only over the 
public domain and mineral deposits existing therein, and 
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“known lode,” such as is described in Sec. 2333, can in 
no sense be said to be a mineral deposit “an lands belong- 
ing to the United States.” 

In this case plaintiff in. error (defendant below) is in 
possession, and defendants in error must recover, if at all, 
on the strength of their own title and not on the weakness 
of their adversary’s. 


Reynolds vs. Mining Co., 116 U. S., 687. 


In the absence of possession the title upon which he 
must recover in an action at law must be a legal one, and 
in the absence of legislation providing some method for 
the appropriation of lodes or mineral deposits which 
belong to the United States, but are not situate in lands be- 
longing to the United States, the legal title to such lodes 
cannot be alienated by the land department. 

Once the government has parted with the legal title to 
land by the issuance of a patent, it has no further power 
over it and cannot again part with it by means of second 
or junior grants. 

“A patent is utterly void and inoperative which is 
issued for land which has been previously potented to 
another individual.” 

Stoddard vs. Chambers, 2 : ieee 317. 
Doolan vs. Carr, 8 Sup. Court Rep., 1228. 


Counsel therefore contends that the issuance by the 
land department of any docuinent, patent or otherwise, 
which purports to convey a known lode within, or any 
portion of, a patented placer, which placer was, at the 
time of location, public domain, is without authority, un- 
der the statutes, and in violation of law, and that any 


such document is therefore void. 


When two patents are issued which purport to convey 
the same territory, to what extent, if at all, is the junior 
patent conclusive as against the senior? 
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“Tt is among the elementary principles that in actions 
of ejectment the legal title must prevail; the patent of 
the United States passes that title.” 


Steele vs. Smelting Company, 107 U.S., 447. 


As said by this Court in United States vs. Stone, 2 Wal- 
lace, 525: “A patent is the highest evidence of title and 
is conclusive as against the government and all claiming 
under junior patents or titles until it is set aside by some 
judicial tribunal.” This doctrine has been so repeatedly 
affirmed, and is so embedded in the law laid down by this 
Court that it is unnecessary to cite further authorities 
upon the point. 

Again this Court, in Moore vs. Robbins, 6 Otto, 550, 
has said and repeatedly affirmed “that while conceding to 
the fullest extent that when there is a question of con- 


.tested right between private parties to receive from the 


United States a patent for any part of the public land, it 
belongs to the head of the Land Department to decide that 
question, it is equally clear that when the patent has 
been awarded to one of the contestants and has been 
issued, delivered and accepted, all right to eontrol the 
title or decide on the right to the title has passed from 
the Land Office. Not only has it passed from the Land 
Office, but it has passed from the Executive Department 
of the government;” and again, “ with the title passes 
away all authority or control of the Executive Depart- 
ment over the land and over the title which it has con- 
veyed. It would be as reasonable to hold that any pri- 
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vate owner of land who has conveyed it to another can 
of his own volition, recall, cancel or annul the _ instru- 
ment which has made and delivered.” 

In the case of Johnson vs. Towsley, so often quoted by 
this Court with approval, the Court says: “It is very 
well known that these officers (Land Office) do not confine 
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themselves to determining, before the patent issues, who 
is entitled to receive it, but they frequently assume the 
right, long after a patent has issued and the legal title 
has passed out of the United States, to recall or set aside 
the patent and issue one to some other party, and if the 
owner of the first patent refuses to surrender it, they issue 
a second. If the Land Officers can do this afew weeks 
or a few months after the first patent has issued, what 
limit is there to their power over private rights? They 
are also in the habit of issuing patents to different parties, 
for the same land, containing in each instrument thus is- 
sued a reservation of the rights of the other party. How 
are these rights to be determined except by a court of 
equity? Which patent shall prevail, and what conclu- 
siveness or inflexible finality can be attached to a tri- 
bunal whose acts are in their nature so inconclusive ?” 

In view of these decisions by the Court, how can it be 
said for u moment that a junior patent can be conclusive 
on any one fact as against the senior? Both patents can- 
not be conclusive. If either is conclusive against the 
other it must be the senior against the junior. When, 
therefore, in the introduction of the evidence in this case, 


‘the junior patent was objected to on the ground that a 


senior patent had been issued to the plaintiffs in error 
for the same territory, and the plaintiffs in error produced 
and offered that senior patent in evidence, it made out 
for the plaintiffs in error a prima facie case, the senior 
patent being conclusive of the legal title as against the 
world. It then became the duty of the defendant in 
error, claiming under the junior patent, to prove that the 
issuance of the senior was void for want of authority on 
the part of the Land Office to issue it, or to show that 
there was some reservation or exception in the senior pat- 
ent, the property described in which reservation or ex- 
ception the Executive Department of the government 
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had the right to grant, and that having the right, the 
Executive Depar.ment had granted it to them. 

It is, therefore, a legitimate deduction that in the pres- 
ence of the senior patent the junior patent cannot be con- 


sidered as conclusive as against the senior of any one 
fact, let alone can it be, as the Court below said, “that it is 
conclusively presumed and found from the face of the 
Sierra Nevada lode patent that the Sierra Nevada lode 
claim had been discovered, located and recorded and 
owned by the said patentees under said Sierra Nevada 
patent and their predecessors in interest, within the exte- 
rior boundaries of the William Moyer placer patent, be- 
fore the time of the application for the placer patent, and 
that the mining ground described in the complaint and 
conveyed by the lode patent is excepted out of the grant 
of the land described in and conveyed by the placer 
patent.” 

Assuming for a moment that the Land Department had 
authority to grant to a third person a known lode in- 
cluded within a patented placer, it can only do so in an 
executive capacity, and where that known lode is not 
even attempted to be defined by the exceptions in the 
prior grant, it is not within the province of the Execu- 
tive Department of the government to act in a judicial 
capacity and define the limits and boundaries of that 
lode, and the amount of surface which may be necessary 
and incident to the working thereof. If such a judicial 
power can or could be exercised by the Department, it is 
certainly not just or right that it should be exercised in 
an ex parte manner, and that the rights of the plaintiff in 
error, defendant below, should be prejudiced by an ex 
parte decision. 

The offer to introduce the senior pateat (Record, page 
14) would, had the introduction been allowed, have made 
out for the plaintiff in error a prima facie case, and neces- 
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sarily thrown upon the defendants in error, plaintiffs be- 
low, the burden of the proof of validity of their patent. 
The further fact that the face of the Sierra Nevada pat- 
ent shows that it was issued for a portion of the Moyer 
patented placer should also have done so. It cannot be 
assumed that it was the duty of those holding the senior pat- 
ent to prove the issuance of the junior patent to have been 
void. Any such assumption would naturally deprive the 
owner of a senior patent of the right to rest upon his title 
which his patent necessarily gives him, and forever com- 
pel him to defend his title and prove its validity in every 
action against a third party, or which might be brought 
by a third party. The burden of proof, then, of the va- 
lidity ot the junior patent must necessarily lie and be 
with the claimants under that patent, and it must also 
rest with them to prove that the senior patent is void, or 
in a suit in equity to establish that they have prior equi- 
ties which would convert the grantees of the senior pat- 
ent into trustees for themselves. | | 

To consider the question as to whether the oral testi- 
mony introduced was admissible and pertinent. 

The oral testimony to be of any avail to the cause of the 
defendant in error, (plaintiff below), must have estab- 
lished the fact, as decided by this Court in Iron Silver 
Mining Co. vs. Reynolds, 8 Supreme Court Reporter 598, 
that there was, at the date of application for patent to the 
William Moyer placer “a knowledge of the existence of a 
vein or lode within the boundaries” of the placer, and that 
they are entitled to the possession of that identical lode; 
testimony, therefore, of the existence of lodes without the 
boundaries of the placer at that date is certainly not per- 
missible or pertinent. Neither has testimuny as to the 
existence of lode claims without the boundaries of the 
placer, which is not supported by evidence of the discov- 
ery of lodes within those claims, any bearing upon the 
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question of knowledge of the existence of a lode within the 
placer boundaries. In a word, oral testimony to have 
been pertinent to the issue should have established, first, 
that a lode or vein was, at the date of the application of 
the placer patent, known to exist within the placer boun- 
daries; second, that such lode or vein so known to exist, 
was a lode or vein susceptible of location and capable of 
definition as to boundaries so that twenty-five feet on 
either side of its anex, outcrop or some part of it along 
its strike might have been described so that the lode 
might therefore have been included in his application 
(section 2533) by the applicant for the placer patent at 
the date of his application for such patent; third, that 
such lode so known to exist was and is identical with the 
Sierra Nevada. 

The first witness introduced by the defendants in error 
(plaintiffs below) was Charles F. Danham. His testimony 
in brief was, that he was a surveyor; he was acquainted 
with the Sierra Nevada claim and knows a lode claim 
near the Sierra Nevada called the Accident, upon which 
latter claim a shaft had been sunk 327 feet about twenty- 
three feet west of the boundary line of the Sierra Nevada, 
and consequently about 100 feet west of and without the 
William Mover placer; that about twenty-five feet from 
the bottom of the shaft some mineral had been struck in 
the winter of 1883 or 1884, (five years after the date of 
application for the placer patent); that since that time a 
drift was run westerly following what appeared to be a 
continuous body of ore, into the William Moyer placer ; 
that other workings made by the plaintiff in error, within 
the boundaries of the William Moyer placer and com- 
menced some time in 1883 and run upon what appeared 
to be the same body of ore, had joined the drift above 
mentioned ; that he did not come to Leadville until April, 
1879, (five months after the date of application for the 
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placer patent). Upon cross-examination he testified that 
the ore body so exposed in the workings made in 1883 
and 1884 was the same vein or body of ore which per- 
vades the whole of Iron Hill, but admitted that in parts 
of Iron Hill the ore is a carbonate, and that in the work- 
ings above mentioned, the ore exposed is a sulphide, and 
. attempted to reconcile his testimony by saying that it is 
one and the same lode, that in his opinion the sulphides 
had changed to carbonates. There is not one word in his 
testimony to prove that any vein or lode was known to 
exist at the date of application of the placer patent, within 
the boundaries of the placer, or anything to show that in 
any workings within or without those boundaries, at that 
date (which was five months prior to his coming to Lead- 
ville) any lode had been exposed. His whole evidence, 
therefore, was irrelevant and should not have been ad- 
mitted. 

The next witness was John Devlin, who testified that 
he lived in Lake county, where Leadville is situated, since 
January, 1877; that he knew the Sierra Nevada claim ; 
that he knew a Mr. W. H. Stevens, who, in sundry con- 
versations with him, expressed a belief that the contact 
vein, which had been discovered on what was known as 
Iron Hill, some half mile distant from the Sierra Nevada 
claim and the William Moyer placer, extended under the 
whole country, and that it was the general opinion or gen- 
erally claimed, that underneath the ground now known as 
the Sierra Nevada claim, this contact vein existed, and 
that in the vicinity of the Moyer placer a number ot lode 
claims had discoveries supposed to be on this same con- 
tact vein. Not one word as to anything within the boun- 
daries of the placer, simply general statements as to con- 
versations with a person not connected by the record with 
the application for the placer patent and vague assertions 
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as to theories and beliefs entertained by that person and 
by himself and others. 

The next evidence was given by George Leonhardy and 
was substantially the same as given by him in the case 
of the Iron Silver Mining Company vs. Reynolds, cited 
above, which the record on file in this Court in that case 


will show, being conversations had with one W. H. Ste- 
vens as to his (Stevens’) geological theories and beliefs in 
regard to the country in the vicinity of Leadville. This 
Court, in that case, ruled that such evidence was not per- 
tinent or admissible for the reason that “between mere 
belief and knowledge there is a wide difference,” and that 
knowledge of a fact may exist “ without making hopes 
and beliefs on the subject its equivalent.” This witness 
was also permitted to testify as to the existence of lodes 
and lode claims and the workings thereon made and de- 
veloped since the date of the application for the placer 
patent, in the vicinity of the placer but not within its 
boundaries. 

The testimony of the other witnesses, Arnold, Goris and 
Norris, was to the same effect, but not one witness (except 
Dunham) testifies that he had any knowledge of the bound- 
aries of the placer, or of any vein or lode known to exist, 
or of any workings made within its boundaries at the date 
of the application for the placer patent, only a general 
claim that because a vein or lode existed or had been dis- 
covered at points ranging from half a mile to a mile dis- 
tant, it was generally claimed to exist or known to exist un- 
der the placer at that date. None testified how it was known 
to exist; not one witness said’ that before the date of the 
application for the placer patent he had seen it or felt it, 
or that, having seen and felt it, he knew, at that time, in 
some competent way, that it was a vein carrying precious 
metal in rock in place, that it outeropped within the 
placer; that having seen and felt it, and known it to be a 
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vein or lode in rock in place, that it was within the 
placer boundaries, or that the necessary explorations and 
developments had been made, at that date, to expose it 
within those boundaries, or that it was such a vein, at 
that date, as was susceptible of location and definition, 
or that it was such a vein that on each side of the apex 
or outcrop, or any part of which, it would have been pos- 
sible for the applicant of the placer patent to describe by 
metes and bounds and to lay out twenty-five feet of sur- 
face along its strike and pay for same at thie rate of $5.00 
per acre so as to include the same in his application for 
patent to his placer. 

If the position of the court below in its conclusions of 
law isa correct one, then, certainly, the introduction of 
any oral testimony was unnecessary, except so much as 
was introduced to prove the fact that the premises de- 
scribed in the Sierra Nevada patent lie within the bounda- 
ries of the William Moyer placer as patented. 

It appears, therefore, that the evidente introduced by 
the defendants in error (plaintiffs below), unless the patent 
of the Sierra Nevada is conclusive on the facts, does not 
establish that there was within the boundaries of the so- 
called Sierra Nevada claim, and within the boundaries of 
the William Moyer placer, a lode known to exist at the 
date of the application for the patent to the William 
Moyer placer; neither does it establish, or even tend to 
establish, that the lode so known to exist was or is the lode 
which has been patented as the Sierra Nevada lode, and 
the right to follow which that patent purports to convey. 


Does the evidence show that prior to the date of the 
application for the patent to the William Moyer placer, 
the Sierra Nevada lode claim was “a mining claim per- 
fected under the law,” and, therefore, not subject to dis- 

osal by the government under the patent to the William 
Moyer placer ? 
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[t is upon this hypothesis, and this hypothesis alone, 
that the validity of the patent to the Sierra Nevada can 
be maintained. 

If the evidence introduced at the trial showed that at 
the date of the application for the placer patent the Sierra 
Nevada lode claim was a thining claim perfected under 
the law, then, clearly, under the decision of Noyes vs. Man- 
tle, 8 Supreme Court Reporter, 1155, it is certain that the 
William Moyer placer patent was void as io that perfected 
mining claim; but the evidence shows directly the oppo- 
site, establishing clearly the fact that the William Mover 
placer was located on the 10th day of July, 1878, patent 
was appled for November 13, 1878, and the ground was 
entered and paid for onthe 21st day of February, 1879, 


and the patent thereto issued on the 30th day of Jm@aee 


1880, and that not until the 18th day of September, 1879, 
long after the entry of the placer, was a location certificate 
of the Sierra Nevada lode filed for record, which location 
certificate is self-styled “an amended location certificate,” 
and ante-dated as of the 10th of March, 1879, evidently 
for the purpose and in the hope that such method of 
styling the certificate as amended, and ante-dating same, 
might, perhaps, operate to bring the claim within the ex- 
ception of a known lode as described in Sec. 2333 of the 
U.S. statutes. On the other hand, itis equally certain, 
under the decison last cited, thatif, at the date of 
the location of the ground embraced within the placer, 
that ground was public domain, and there were 
no other mining claims perfected under the law which 
included any portion of the placer, then the per- 
fection of the location of the placer withdrew the same 
from the public domain, and neither it, nor any part of 
it, was subject thereafter to the disposal of the govern- 
ment by patent as the Sierra Nevada claim or otherwise, 
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Is the judgment supported by the evidence and the law? 

The patent to the Sierra Nevada purports to convey, 
first, premises 1,500 feet in length and 300 feet in width ; 
it then excepts from these premises all the surface in- 
cluded within them except a strip fifty feet in width run- 
ning the entire length down the center; it then restricts 
the grant to the premises described and 1,500 feet of a 
vein which is called the Sierra Nevada vein or lode, to- 
gether with all other veins or lodes the top or apices of 
which lie within the exterior lines of the premises de- 
scribed. Nowhere in the patent is it recited that the 
Sierra Nevada lode, which it purports to convey, was, at 
the date of the application for the patent to the William 
Moyer placer, a lode known.to exist within the placer 
boundaries. 

The rights conveyed by a patent, which is evidence of 
a perfected mining location, cannot exceed the rights ac- 
quired by that location. Section .2322 provides that the 
locator of a lode mining claim shall be entitled to the ex- 
clusive possession of the surface and all veins or lodes the 
top or apices of which lie within his surface boundary 
lines. This, and this only, then is what he acquires or 
can acquire by his patent, and without the right to the 
possession of the top or apex of the lode claimed under a 
lode claim an intruder upon that lode cannot be ejected. 
Yet we have before us, in the Sierra Nevada patent, an 
attempt to convey a lode claim, or rather, a perfected 
mining location, an indefinite something, 1,500 feet long 
by 300 feet wide, the surface of which, except fifty feet in 
width throughout its entire length, is excepted as patented 
in the William Moyer and a lode which is called the 
Sierra Nevada, and all other veins or lodes which have 
their tops or apices within the boundary lines of this 
something which is described as being 1,500 feet in length 
by 500 feet in width. In other words, the evident inten- 
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tion of the Sierra Nevada patent is to convey an absolute 
underground right to 1,500 feet by 300 feet, and to convey 
all the veins the tops or apices of which lie within that 
1,500 by 300 feet throughout their entire extent, regard- 
less of the fact as to whether those veins, including the 
pretended Sierra Nevada lode, were or were not “known 
to exist” at the date of the application for the Moyer placer 
patent, and regardless of the fact that all valuable min- 
eral and other deposits within the boundaries of the placer 


(except the lodes known to exist at the date of application 


for patent therefor) had been previously conveyed to the 
grantors of plaintiffs in error by patent for the William 
Mover. 

The complaint in the case does not ask for judgment 
against the plaintiff in error (defendant below) for more 
than this something 1,500 long by 300 feet wide and the 
surface of fifty feet in width throughout its entire length, 
down its center, and does not ask judgment for any vein 
or lode the top or apex of which it is alleged lies within 
the boundaries of the 1,500 by 300 feet, and the right to 
the possession of which vein has been asserted or shown 
by virtue of having shown the right of possession of the 
tops or apices thereof. The judgment in the case, follow- 
ing the complaint, is not rendered for any lode “known to 
exist,” it is simply rendered for a certain lode mining 
claim which is described by metes and bounds which are 
the same as those set forth in the patent to describe 1,500 
by 300 feet, the something which the patent purports 
to convey, and a strip of surface fifty feet in width 
which it does not state and which it is not otherwise 
shown contains the apex or outcrop or any part of 
the pretended Sierra Nevada lode. [n other words, 
the description in the complaint, the description in 
the patent and the description in the judgment are de- 
signed to meet a state of facts which developments made 
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since the application for the placer patent and prior to 
the issuance of the Sierra Nevada patent or the location 
of the claim have shown to exist. These recent develop- 
ments, as shown by the testimony in this case, prove that 
underlving that portion of the placer covered by the Si- 
erra Nevada is found a lafge and valuable flat deposit of 
ore occupying a similar position in the surrounding ter- 
ritory to that generally occupied by a vein or bed of coal, 
namely, a flat, blanket-like deposit, which is not shown 
by the evidence to outcrop within either the Sierra Ne- 
vada or the William Moyer, and which does not outcrop 
within either of them. Therefore no rights could accrue 
to the claimants of the Sierra Nevada claim to that vein 
or to follow it, unless by virtue of the possession of its 
apex or outcrop, and no claim is made by them to such 
possession, for the good reason that the apex thereof does 
not lie within the boundaries of their claim. It then 
becaine necessary for them to try to acquire in some 
way as much of that flat vein as possible, and in order 
to do that they have caused their patent to be so worded, 
and consequently the judgment under it, as to pur- 
port to convey an underground right to 1,500 feet 
long by 300 feet wide, with only a surface right of 
fifty feet wide by 1,500 feet in length, the surface right 
being large enough in extent to enable them to sink their 
shafts theron and therefrom work out this flat blanket- 
like deposit which underlies the ground. The claim to 
this underground something, 1,500 by 300 feet in extent, 
is clearly made by the defendants in error (plaintiffs be- 
low) in their complaint. There is nothing in the law 
(section 2322) which provides for the acquisition under a 
lode mine location of the right to anything underground 
but the right to follow certain veins or ludes which have 
their tops or apices within certain boundaries in said sec- 
tion mentioned. No other underground rights dre con- 
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ferred by a lode location or can be acquired by a patent 
for a lode claim, and all other underground rights are 
expressly by the statutes reserved to others who may be 
the owners, through the possession of the top or apex, of 
veins which penetrate, intersect or pass under the surface 
of the lode claim. 

If it is a fact that the Sierra Nevada was, at the date of 
the application of the placer patent, a known lode, it is 
that lode and that lode only, with an easement in the sur- 
face rights incident to the workings thereof, that is ex- 
cepted from the operation of the placer patent. It is the 
lode, and only the lode, which, if the government had 
power to convey it at all, can be conveyed by such a pat- 
ent as thatof the Sierra Nevada; attempting to convey 
more renders the patent void under the law as to the 
excess, and the judgment rendered under it cannot de- 
scribe more than can be legally conveyed by the patent. 
If a judgment does so it is not supported by the law. 

The judgment in this case is not supported by the evi- 
dence for the reason that the only object of the evidence 
was, or could have been, to establish the fact that the 
Sierra Nevada was a lode known to exist within the boun- 
daries of the William Moyer placer at the date of the ap- 
plication for patent for the placer. ‘This the evidence fails 
todo. The judgment rendered under the evidence de- 
scribes a portion of the placer itself, and does not describe 
any lode claimed or shown by the evidence to have been 
“known to exist” at the date of the application for the 
placer patent. 

For the reasons above stated, counsel claims that the 
decision of the Court below should be reversed and a new 
trial awarded. 

Most respectfully submitted, 
FRANK W. OWERS, 
Of Counsel for Plaintiff in Error. 
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Supreme Court of the United States. 


THE IRON SILVER MINING CoMPANY, 
Plaintiff in Error, | 


08. 
PETER CAMPBELL, 
W. Y. SEDAM, 
CHARLES 8S. THOMAs, 
BETTIE WHEELER and 
MarTHA E. ALLEN. ; 


BRIEF OF ASHLEY POND, FOR PLAINTIFF iN ERRor. 


In the court below—the Circuit Court for the Dis- 
trict of Colorado—the action was ejectment : defend- 
ants in error against plaintiff in error; trial by the 
court without a jury; written finding of facts and 
judgment thereon for plaintiff, defendants in error. 


The complaint describes the land in controversy 
in general terms ‘‘as that certain lode mining claim 
“ known as and called the * Sierra Nevada,’ ”’ 
and describes by metes and bounds a parallelogram 
three hundred feet in width by fifteen hundred feet 
in length; and then excepts and excludes add the sur- 
face ground except a strip, described by metes and 
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bounds, fifty feet in width and fifteen hundred feet in 


length, located in the exact center of said parallelo- 
gram. 

The answer denies plaintiff's alleged title and 
avers title in defendant. 


It appears by the bill of exceptions : 


1. That plaintiffs claimed title under a patent 
from the United States to one Obey and others, bear- 
ing date March 15th, 1383, and containing a descrip- 
tion of the land conveyed identical with the descrip- 
tion contained in the complaint. 


2. That defendant claimed title under a patent 
from the United States to William Moyer, bearing 
date January 30, 1880, of premises decribed by metes 
and bounds, and known as the “ William Moyer 
placer claim.”’ 

3. That the greater portion of the land described 
in the complaint and all of that which is in contro- 
versy is situated within. the exterior boundaries of 
suid placer claim. See diagram, printed record, 
p.- 14. 

4. That after having given in evidence the con- 
veyance constituting their alleged title, the plaintiffs 
offered in evidence the testimony of certain witnesses 
which seems tu have been received upon the theory 
that it tended to prove that a lode of rock in place, 
being silver and lead, was known to exist’ within the 
exterior boundaries of said William Moyer placer 
claim, prior to the application for the patent there- 
for. 

5. That defendant gave in evidence th: patent 
to William Moyer heretofore mentioned, and other 
conveyances by which said Moyer’s title under said 
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patent had vested in it, and also the certificate of the 
register, that the application for patent of said Wil- 
liam Moyer placer claim, was tiled November 
13, 1878, and was duly entered for patent February 
21, 1879. , 


6. That defendants offered in evidence a certi- 
fied copy from the records of Lake County, Colorado, 
of the location certificate of the Sierra Nevada lode, 
styled an ‘‘amended” location certificate, and a’ cer- 
tificate of the clerk and recorder that the same was a 
true copy of the only location of said Sierra Nevada 
lode recorded in said office; and that the admission in 
evidence of said certified copy was objected to by 
plaintiff and excluded, and that defendant excepted 
to the ruling excluding the same. The date of said 
‘‘amended’”’ location certificate was September 8, 
1879. date of its record September 10, 1879, and it 


_ stated the date of the location of lode as’ March 10, 


1879. Record, p. 45. 


7. That the court found the facts with reference 
to the paper title of the respective parties as above 
set forth, and as conclusions of law from such facts: 


“That it is conclusively presumed and found 
‘* from the face of said Sierra Nevada lode patent 
‘‘that the said Sierra Nevada lode claim had been 
‘duly discovered, located and recorded and owned 
‘*by the said patentees in said Sierra Nevada lode 
‘patent and their predecessors in interest (the said 
plaintiffs) within the exterior boundaries of the 
‘suid tract of land described in said William Moyer 
‘* placer patent before the time of the said application 
‘for the said placer patent, and the mining ground 
“de-cribed in the said complaint and conveyed by 
‘the said lode patent is excepted out of the grant of 
‘*the land described in and conveyed by the said 
‘* placer patent,”’ and hence, that the title to the land 
in controversy was in plaintiff. 
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From this statement it will be seen that the con- 


troversy here is in narrow limits. 


ASSIGNMENTS OF ERROR. 


Several errors are assigned in the briefs of my 
associates. I shall consider only the following : 


1. That the court refused to admit in evidence 
the location certificate of the said Sierra Nevada lode 
claim. 

2. That the tinding of facts does not support the 
conclusions of law. 


3. That the finding of facts does not support the 
judgment. 


ARGUMENT. 
I. 


If the lode claim patent in question is not, as I 
hereinafter contend, wholly void as against the prior 
placer claim patent, it is I submit so void to the extent 
that it undertakes to vest in its grantee title wnder 
the surface only to land outside the exterior lines of 
the fifty by fifteen hundred feet granted in its entirety 
and within the boundaries of the land described in 
the Placer patent. | 


The said Lode Claim patent, it must be kept in 
mind, purports to convey and vest in its grantee (1) 
in its entirely, a tract of land measuring fifty by 
fifteen hundred feet on the surface; and (2) outside 
of and adjoining said tract on each side thereof a tract 
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under the surface, that is not including the surface, 
measuring one hundred and twenty five feet by fifteen 
hundred feet. 

There is nothing on the face of the patent to indi- 
cate at what depih below thé surface the title is to 
vest in its grantee. But perhaps it is only fair to as- 
sume that the intent is only to vest in such grantee 
title to so much of any mineral lode of rock in place 
as may be found to exist under the surface excladed 
from the grant. 

Conceding such to be the intent, I submit that 
the patent cannot be held valid and effective in the 
premises. : 

No authority exists by any act of Congress for 
the grant by patent of a lode claim, land, or any right 
to or interest in land or in or to any lode outside the 
surface boundaries of the lode claim granted entended 
vertically downwards, except in the single-case of a 


lede claim having the apex of a lode within such 


boundaries, and in that case the grant is of the right 
to follow such lode in its dip indefinitely. 

It cannot plausibly be contended that a patent for 
a lode claim raises any presumption as against third 
parties that a lode exists having its apex within the 
boundaries of such claim, much less that sach lode, 
if it so exists, extends in its dip outside the side lines 
of such claim; and beyond question not that it so ex- 
tends in both directions from its apex. 

If then the plaintiffs below were entitled to any 
judgment in their favor upon the facts as found, such 
judgment should have been limited to the tract of 
tifty feet by fifteen hundred feet granted in its en- 
tirety. 


II. 


The court below erred in ruling, as it did in effect 
by the conclusions of law above quoted, that the 
patent under which plaintiffs below claimed title to 
the land in controversy is ipso facto conclusive evi- 
dence that a lode of mineral rock in place had been 
discovered within the said land and sach land, duly 
located as a lode claim and such location duly recorded 
before the application for the patent for the said Wil- 
liam Moyer placer claim. 

The application for the placer patent was made 
Nov. 13, 1878. 

The lode claim was located eccording to the 
amended location certificate March 10, 1879, and the 
patent bears date March 15, 1883. 


Now it is clear from the terms of the placer patent 
that the application upon which it issued did not dis- 
close the existence of any lode claim located wihtin 
the exterior boundaries of the land described, or the 
existence of any lode within such boundaries, and itis 
also so clear that the patentee paid by the acre fort he 
entire thirtysix and sixty ninth one-hundredths (36 69- 
100) acres included within said boundaries. 


Theretore, prima facie at least the said patent 
vested in its grantee title to the entire of said 56 69- 
100 acres. 

And I submit that said title is not held by said 
grantee subject to any presumption, prima facie or 
other, that any fact existed which might defeat such 
title to any portion of said land. 

If such fact could exist, and is claimed to exist, 
the burden is upon the party so averring to establish 
its existence. 
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And it seems, and is, I submit, too clear for arga- 
ment, that the existence of such fact cannot be es- 
tablished to defeat such title. except in some proceed- 
ing of which the grantee under said patent, or the 
then holder of the.title thereunder, should have no- 
tice and opportunity to contest. 

It is also too clear for argument, that the issue, as 
here, of a subsequent patent for a part of the land, 
included in sveh placer patent is not evidence, con- 
clusive or otherwise, that it had been determined ina 
proceeding of which the grantee under said placer 
patent, or the then bolder of title thereunder had 
notice, that some fact existed which defeated the said 
prima facie title conveyed by said placer patent. 

No such proceeding could be had, unless under 
authority of some act of Congress, and |] think it can 
be safely averred that no such act now exists or has 
ever existed. 


It will perhaps be contended that the publication 
of notice of the application for the lode patent, as 
required by Section 2325, Revised Statates, was 
notice to the placer patent grantee, or to the party 
whom it might concern as then holder of title under 
said patent, and that he was bound to ‘‘adverse,”’ and 
that it must be conclusively presumed that. he either 
did so or failed to do so; and in either case is con- 
cluded. 


But such contention if made, cannot be sustained. 

(1.) The title under the placer patent being as 
hereinbefore contended prima facie perfect to the 
land in controversy, and there being no presumption 
of the existence of any fact which would defeat it, 
the holder of such title thereunder was not ander ob- 
ligation at his peril to anticipate that the United 
States or any one would aver the existence of such 
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fact, and to be forever on the alert to discover when 
such claim should be made and to meet it. 


(2.) The statute-of which said section 2325, isa 


part, is by its terms ‘inapplicable to the case. -It con- 
templates and provides only for controversies between 
partes with reference to land, the unquestioned title 
to which is at the time in the United States. 

Section 2326, makes it the duty of an adverse 
claimant to commence in a court of competent juris- 
diction, and prosecute to final determination the 
question of the right to possession of tle premises in 
controversy, and then proceeds as follows: 


** After such judgment shall have been rendered, 
the party entitled to the possession of the claim, or 
any portion thereof, may, without giving further 
notice, file a certified copy of the jadgment roll with 
the register of the land office, together with the certifi- 
‘ate of the survevor general that the requisite amount 
of labor has been expended or improvements made 
thereon, and the description required in other cases, 
and shall pay to the receiver five dollars per acre for 
his claim, together with the proper fees, whereupon 
the whole proceedings and the judgment roll shall be 
certified by the register to the commissioner of the 
General Land Office, and a patent shall issue thereon 
for the claim, or such portion thereof as the applicant 
‘shall appear, from the decision of the coart, to rightly 
possess. If it appears from the decision of the court 
that several parties are entitled to a separate and 
different portions of the claim, each party may pay 
for his portion of the claim, with the proper fees, and 
tile the certificate and description by the surveyor 
general, oe the register shall certify the pro- 
ceedings and judgment roll to the commissioner of the 
General Land Office, as in the preceding case, and 
patents shall issue to the several parties according to 
their respective rights. * * * *” 


Now, as hereinbefore stated, the grantee under 
the placer-patent before obtaining sach patent paid to 
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the United States, $2.50 per acre for every acre of the 
land which would have been in controversy had they 
adversed the application for the lode patent and by 
the terms of this section if they had so adversed and 
had succeeded the only method by which they could 
have made the judgment in their favor conclusive 
against the world would have been to pay $5.00 per 
acre for the same jand, and obtain another patent 
therefor, because the judgment could only bind the 
parties to the proceeding. It could not estop a 
stranger to such proceeding subsequently entering 
upon said land to contend that there was at the time 
of the application for the patent a known lode within 
the same. 

Under the theory of the rulings in this case 
placer patent is a mere delusion. It vests in its 
grantee nothing that he can with certainty call his 
own, . 


I submit that upon the facts as found by the court 
below judgment should have gone for defendants. 


If it should be contended that the lode patent wae 
a prima facie presumption that the land conveyed by 
it had been located as a lode claim before the applica- 
tion for the placer patent, the answer is that the court 
upon that theory erred in refusing to admit in evi- 
dence the date of the location of said lode claim, and 
the judgment for that reason must be reversed. 


ASHLEY Ponp, 
Of Counsel for PI’ ff in Error. 


In the Supreme Cow 


Of the Gnited States. 


OcToBEeR TERw A. D. 18SS. 


THE IRON SILVER MINING COM- 
PANY, 

Plaintiff in Error, 
vs. 

PETER CAMPBELL, W. G. SEDAM,/ No- 222. 
CHARLES 8S. THOMAS, BETTIE 
WHEELER and MARTHA E. ALLEN, ) 

Defendants in Error. 


BRIEF AND ARGUMENT FOR PLAINTIFF IN ERROR. 


STATEMENT. 


This was an action of ejectment brought by the defendants in 
error here, the plaintiffs below, to recover possession of certain 
mining property, particularly described in the complaint, situ- 
ated in California Mining District, in the county of Lake, and 
state of Colorado. 

The plaintiffs below asserted title under a patent of the United 
States, issued to their grantors on the 15th day of March, 1883. 
The defendant below, plaintiff in error here, asserted title to the 
same premises under a patent of the United States, issued to theii 
grantor on the 13ta day of January, 1880. The patent under 
which the plaintiffs below claimed, was of a lode mining claim 
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known as the Sierra Nevada lode. That under which defendant 
claimed, was of a placer mining claim, known as the William 
Mover placer mining claim, William Moyer patentee. The placer 
claim was located by William Moyer on the 3d of July, 1878, his 
certificate of location made and dated July 10, 1878, and filed 
and recorded in the office of the county clerk and recorder on 
the 15th of July, 1878. The lode claim, as appeared by an 
“amended ” certificate of location, was located on the 10th of 
March, 1879. The original certificate of location of the lode 
claim, if one was ever made, which was not shown, was never re- 
corded in the office of the county clerk and recorder. The 
only location certificate there recorded was that called an 
“amended ” location certificate, bearing date September 8, 1879, 
and recorded September 10, 1879. 

The mining laws of Colorado (Genera! Laws, 1877, p. 629) re- 
quired the locator of a lode claim to record his location § cer- 
tificate within three months from the date of discovery which, 
under the law of congress forbidding a location until diseovery, 
made it incumbent upon the locator to record his certificate 
within three months from the date of location, March 10th, 
named in it. (The foregoing statements with regard to the dates 
of the location of the respective claims, and the making and 
recording of the certificates, are of the facts as they would 
have appeared had the court not excluded the documentary 
evidence thereof, offered by the defendant below, as shown 
by the amendment to the bill of exceptions, which amend- 
ment should be read as a continuation of page 43 of the printed 
record). The survey and application for entry of the placer 
claim was filed in the land office on the 13th of November, 
1878, and the entry was made and claim paid for, as recited 
in the patent, February 21, 1879. The patent for the lode claim 
recites that it was entered and paid for on the 13th of De- 
cember, 1880. 

It appeared on the face of the patent of the lode claim that 
nearly the whole of that claim, all save a small triangular 
piece in the southwest corner, was located within the bounda- 
ries of the placer, which had been already patented to Moyer 
under the designation of lot No. 300. This will be most readily 
seen and understood by examining the plat or diagram in- 
serted in and constituting a part of the patent, a copy of which 
is found at page 12 of the record. 
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The patent of the placer claim contained the reservation 
usually found in such patents: “That should any vein or lode 
of quartz or other rock in place bearing gold, silver, cinnabar, 
lead, tin, copper, or other valuable deposits be claimed or known 
to exist within the above described premises at the date hereof, 
the same is expressly excepted and excluded from these pres- 
ents;” which reservation should be read as if words, claimed or, 
were stricken out, and as if in place of the words, at the date 
hereof, there had been inserted the words, at the date of the applica- 
tion for this patent 124 U.S., 382. 

The patent of the lode claim was most peculiar—differing in 
several particulars from instruments of the kind usually issued 
by the land department. In the first place, it purported to con- 
vey by title in fee simple a strip of land fifty feet in width by 
fifteen hundred feet in length, running through the cen- 
ter of the lode claim from end to end, which strip of land had 
already been patented to Moyer, as appeared on the face of the 
lode patent. In the next place, lode claims being, by district 
rules, three hundred feet in width by fifteen hundred in 
length, it purported to convey in fee, on each side of the fifty-foot 
strip, one hundred and twenty-five feet more of the patented 
placer claiin below the surface, leaving the placer patentee the 
owner of the surface ground only. The line of division between 
the placer patentee, as the owner of “the surface ground,” and the 
lode patentee, as the owner of the soil or earth beneath the sur- 
face, was not indicated or attempted to be defined in the patent. 
The depth to which the surface title or ownership extended was 
left wholly vague and indeterminate. 

The premises in controversy, on the trial below, were that part 
of the lode claim lying within the boundaries of the placer. The 
plaintiffs, in the complaint, asserting title under the lode patent, 
claimed “to be the owners and possessed thereunder of all the 
area included within the said Sierra Nevada boundaries, three 
hundred feet in width by fifteen hundred feet in length, save and 
except only that part and portion of the surface thereof as is expresaly 
excluded by the terms of said patent ;” and they demanded and ob- 
tained judgment therefor against the defendant according to such 
description. 

The reason for this must extraordinary and unauthorized 
attempt on the part of the land office to patent lands no longer a 
part of the public domain by horizontal planes or lines of subdi- 
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vision to be drawn at random beneath the surface of the earth will 
be apparent when the circumstances of the case and the purpose and 
object of the lode claimants and patentees are made known. The 
theory upon which they proceeded, and upon which the land de- 
partment acted, was that the lode was one known by Moyer to 
exist at the time he applied for patent of the placer, and which, 
not having been included in his application, no title to it passed 
by the patent according to the provisions of Section 2333 of the 
Revised Statutes and the reservation contained in the patent. But 
it was a fact very well known that the lode or vein was not one 
having a top or apex within the boundaries of the placer, or 
within a long distance, if at all, outside of these boundaries. The 
lode patentees understood it to be part of the so-called blanket 
deposit found in the Leadville district, the nature of which has 
been the subject of so much controversy, both in the courts and 
out of them, and which, with the ever varying fortunes of the 
law, has been sometimes judicially found to be a lode or vein, 
with top or apex outcropping on the western slope of Iron Hill, 
(the Moyer placer being situated upon the eastern slope and in the 
valley beyond), but more frequently decided to be only an exten- 
sive mineral deposit having no top or apex. Acting upon the 
latter supposition and belief, the lode claimants marked out their 
claim and made their location within the boundaries of the placer 
as shown by the diagram, and thereupon succeeded in obtaining 
a patent of the fifty-foot strip as being “twenty-five feet of sur- 
face on each side” of a known vein or lode reserved from the 
placer patent and having its top or apex in the center of such 
strip. Such was the ground upon which right and title in fee to 
the fifty-foot strip was claimed, the same being an imaginary ap- 
purtenant to an imaginary lode having its top or apex therein. 
But it being known that there was no lode with top or apex 
within the fifty-foot strip or elsewhere within the exterior lines of 
the lode claim, and the object of the claimants being to obtain title 
to a segment or portion of the flat deposit (believed to exist some 
hundreds of feet beneath the surface) corresponding with the sur- 
face boundaries of the lode claim and equalling it in area or ex- 
tent, it became necessary for the lode claimants to assert title or 
right somewhere, they knew not where, to the soil or earth beneath 
the two one hundred and twenty-five feet parcels lying on each side 
of the fifty-foot strip, and so such right or title was asserted by 
the lode claimants and sanctioned by the land office as shown by 
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the patent. The lode patentees were given an indefinite and am- 
bulatory title in fee, to be asserted whenever and wherever it 
served their interest or convenience, beneath the surface. An 
examination of the testimony given by the plaintiffs below and 
contained in the record will shéw that there was no pretense of 
any top or apex of any lode within the surface boundaries of the 
lode claim, and that such was the theory upon which the lode 
claimants proceeded and the officers of the land department 
acted in issuing the patent. 

The trial below was by the court without a jury, a stipulation 
in writing waiving a jury having been filed with the clerk, as 
shown by the statement in the bill of exceptions (p. 8), and the 
finding (p. 44). 12 Wall., 275. Such having been the mode of 
trial we are limited in this court to a discussion of the objections 
to the admission and exclusion of evidence saved by the bill of 
exceptions; and, the finding of facts having been special, the 
question whether the facts found sustained the conclusions of law 
is also presented. 

The patent of the lode claim was received’ in evidence, under 
objection and exception (fol. 27) on the part of the plaintift in 
error. 

The testimony of the witnesses for the plaintiff, six in number 
(pp. 15 to 40), was all received against objections and exceptions 
too numerous to be separately noticed, but all, or nearly ali, going 
to the main point of irrelevancy, immateriality and incompe- 
tency to show that a vein or lode was known to exist within the 
boundaries of the placer at the time application was made to pat- 
ent it. 

The location certificates of the placer and of the lode claim, 
offered in evidence by the plaintiff in error, the general nature 
and contents of which are shown by the amendment to the bill 
of exceptions, were excluded, to which exception was taken, as 
shown at the beginning of page 44. 

The findings of the court and its conclusions of law (pp. 44-5) 
were as follows: 


“This cause coming on for trial before the court, and the parties 
appearing by their attorneys and having, in open court and by 
their stipulation in writing filed with the clerk, waived a trial by 
jury, and the court, having duly heard and considerd the evi- 
dence, oral and documentary, offered by the respective parties, 
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and having duly deliberated thereon, finds the following facts 
and conclusions of law, viz.: 

“That the defendant, The Iron Silver Mining Company, is a 
corporation created and organized and existing under and by vir- 
tue of the laws of the State of New York, and has complied with 
the laws of the State’of Colorado, so as to entitle it to do business 
and sue and be sued in the State of Colorado. 

“That the mining ground and property described in the plead- 
ings in this action were a part of the public domain of the United 
States until the title passed out of the United States by the issu- 
ing of patents, as hereinafter set forth. 

“That the said patent of the Sierra Nevada lode mining claim 
was issued to the said plaintiffs and their grantors and predeces- 
sors in interest at the time thereto (therein) stated, and by duly 
executed and recorded deeds of conveyance the title to the land 
mentioned and described in the said patent and the complaint in 
this action has been conveyed to and is seized, owned and _ pos- 
sessed by the said plaintiffs, and was seized, owned and possessed 
by them at the time of the commencement of this action. 

“That on the 13th day of November, 1875, the said William 
Moyer duly made application in the proper United States land 
office to be allowed to enter and pay for a patent for said William 
Moyer placer mining claim, being survey lot No. 300 and min- 
eral entry No. ; that on the 21st day of February, 1879, said 
William Moyer was allowed to and did make entry in said land 
office of the United States, and paid for said placer claim, and 
that on the 30th day of January, 18580, the said William Moyer 
placer patent was issued to the said William Moyer for the tract 
of land described in said placer patent, and that, by virtue of 
duly executed and recorded deeds of conveyance, the said defend- 
ant company has become the owner of and seized of all the right, 
title and interest in and to the said tract of land described in and 
conveyed by the said placer patent. 

“That the ground described in said patent of plaintiffs for said 
Sierra Nevada lode claim is principally located or situated within 
the exterior boundaries of the tract of land described in said 
placer patent for the said William Moyer placer claim, and is part 
of the same land, and the maps introduced in evidence, and con- 
tained in the bill of exceptions and record, correctly delineate the 
surface of the ground comprised within the boundaries of the 
said placer patent and the said lode patent, respectively. | 
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Conclusions of Law. 


“ And the court finds, as conclusions of law from the foregoing 
findings of fact, that it is conclusively presumed and found from 
the face of the said Sierra Nevada lode patent, that the said Sierra 
Nevada lode claim had been duly discovered, located and recorded 
and owned by the patentees in the Sierra Nevada lode patent and 
their predecessors in interest (the said plaintiffs), within the ex- 
terior boundaries of the said tract of land described in the said 
William Moyer placer patent, and the mining ground described 
in the said complaint, and conveyed by the said lode patent, is 
excepted out of the grant of the land described in and conveyed 
by said placer patent. 

“And the court finds that the plaintiffs were, at the time of the 
commencement of this action, and still are, the owners and seized 
of the said tract of land described in said complaint, and called 
the Sierra Nevada lode mining claim; that the said defendant 
company wrongfully withheld, and still does wrongfully with- 
hold, the possession thereof from the plaintiffs. 

“It is therefore ordered and adjudged that the plaintiffs have 
judgment against said defendant company for the possession of 
the mining ground in dispute, as described in the complaint 
herein, with costs to be taxed.” | 


Errors ASSIGNED. 
1. The court erred in receiving the Sierra Nevada patent in evi- 


dence. 

2. It erred in receiving the parol evidence offered for the purpose of 
showing that the lode in question was known to the patentee of the placer 
at the time of his application for patent. 

3. It erred in excluding the location certificates of both the placer 
and lode claims. 


4. It erred in its conclusions of law upon the facts found. 


PoINTs AND ARGUMENT. 


I. 
The nondescript patent of the lode claim was void on its face, 
there being no authority vested in the land department to patent 
lands in that way. The department possessed no power to patent 
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surface ground to one man, and the ground or soil beneath the 
surface to another. No such division and patenting of the public 
lands by horizontal lines or planes drawn beneath the surface, 
giving the surface ground to one patentee, and the ground be- 
neath to another, is authorized or contemplated by any law of 
congress. And if any such division had been authorized or con- 
templated, the patent in question was void for uncertainty as to 
the line or plane of division between the surface and under- 
ground patentees. If the land department had been authorized 
to carve out of the estate previously patented to Moyer, any por- 
tion of the soil or ground beneath the surface, and patent it to 
another, it was bound to do so by a clear and definite description, 
so that the subsequent patentee would know where his right and 
title began, and Moyer where his right and title ended, and, until 
that was done, Moyer would remain seized of the whole, accord- 
ing to the terms of his prior patent. 

But more than this, it appearing on the face of the lode patent 
that the entire premises in dispute had been previously patented 
to Moyer, it was manifest that the land office was without author- 
ity again to patent any part of the land so previously conveyed, 
and thai the patent was void as to the fifty-foot strip as well as to 
the one hundred and twenty-five feet parcels on each side of it. 
So far as the land was concerned and the soil and rocks compos- 
ing the same, both upon and beneath the surface, as distinguished 
from a vein or lode of quartz or other rock in place, bearing gold, 
silver, etc., the title to all the land had passed by the prior patent. 
The fifty-foot strip was land, placer land, the title to which had 
already gone to Moyer from and including the surface down to 
the point where the alleged lode or vein was reached some three 
hundred and twenty-five feet (fol. 31) below the surface, which 
land it was obvious could not be patented a second time to the 
lode claimants. 

Again assuming that there was a known lode, or that this so- 
called Sierra Nevada lode was known by the placer patentee to 
exist within the placer and had been so situated that he could 
have included the same in his application to enter the placer 
“upon the payment of five dollars per acre for such lode and 
twenty-five feet of surface on each side thereof,” according to the 
provisions of Section 2333, (a thing which, in the actual situation 
of the lode in question, was utterly impossible), and assuming 
that he failed so to include it and therefore that it was excluded 


ole 


re 


sities cca 


from the operation of the patent, still we insist that the land 
officers were without authority to issue a patent for such lode, 
Section 2333 excepts from the patent only the vein or lode known 
to the placer patentee to exist, and which he does not include in 
his application. Such is the construction of the statute by re- 
peated decisions of this court, including Noyes vs. Mantle, 127 U. 
S., 348, 352, 353. “Where a vein or lode, such as is described in 
a previous section, is known to exist at the time within the placer 
claim, the application for a patent therefor, which does not also 
include an application for the vein or lode, will be construed as a 
conclusive declaration that the claimant of the placer claim has 
no right of possession to the vein or lode.” And in the case last 
cited it was held that the section can have no application to lodes 
or veins within the boundaries of a placer claim which have been 
previously located under the laws of the United States for the 
reason that such “a mining claim perfected under the law is 
property in the highest sense of that term,” and is not, therefore, 
subject to the disposal of the government. “The section,” say 
the court, “can apply only to veins or lodes not taken up and lo- 
cated so as to become the property of others. If any are not thus 
owned, and are known to exist, the applicant for the patent must 
include them in his application, or .he will be deemed to have 
declared that he had no right to them.” 

It is, therefore, only the known lode or vein itself which is ex- 
cepted from the grant. Such is the construction and effect of the 
statute, and such the express language of the patent. And the 
exception, which cannot be extended to anything beyond the 
thing excepted, cannot be held to include any part of the land, 
or the adjacent or surrounding rocks and soil, the title to which 
passes to the placer patentee. The exception of the vein being equiv- 
alent to a conveyance of it by the grantee back to the grantor, 
would have carried with it to the owner of the vein, whoever he 
might be, the right of ingress and egress for the purpose of ex- 
tracting and removing the ores, together with the right to break 
and disturb the adjacent rocks and soil, so far as might be neces- 
sary in the reasonable working and development of the lode and 
removal of the ores, but doing no damage to the inheritance be- 
yond what might thus arise. Assuming the lode to have been 
excepted from the placer patent and to have been subsequently 
patented by the land department the utmost effect of such patent 
would have been to convey the lode itself, which conveyance 
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would have carried with it incidental rights of the kind above 
stated. 

But the lode in question, if such be its character, was not 
one of the kind expressly excepted, or intended to be by Sec- 
tion 2333, and not one for which a patent could be subse- 
quently issued as for such excepted lode. Section 2333 clearly 
contemplates a lode outcropping within the surface boundaries of 
the placer, or having its top or apex therein shown and known 
by development, so that the surface ground on each side may be 
measured off and paid for at the statutory rate per acre. Such is 
the excepted lode contemplated and provided for, and it seems 
impossible to apply the statute to any other. Whether it be the 
lode only, or the lode and twenty-five feet of ground on each side, 
which congress intended to except, the exception must be ascer- 
tained by surface measurement, If only the lode is excepted, the 
extent of the exception must be ascertained by measuring its 
width at its outcrop, or apex as shown by development, and if to 
that surface ground is to be added, it must be measured off on— 
each side of such outcrop or apex. If there be no known lode of 
this description within the boundaries of the placer, then there 
is nothing upon which the statutory exception can operate; and 
any attempt of the land department to patent a lode of any other 
kind as within the exception, must be futile and void. The ex- 
ception is in entire harmony with the provisions of law regulat- 
ing all lode claims by which they must be located and patented 
by top or apex found within their surface lines. 

Again, if only the lode was excepted the same by express pro- 
visions of law was not open to exploration and purchase, because 
not a valuable mineral deposit in lands belonging to the United 
States. Sections 2318 and 2319. 

It appeared on the face of the lode patent that “all that portion 
of the surface ground hereinbefore described which is embraced 
by said lot, No. 300,” had been previously “ patented to William 
Mover with his placer mine.” With such facts recited in and 
plainly shown by the lode patent on its face, it was error to re- 
ceive or to act upon it as any evidence of title in the plaintiffs. 


T. 


The parol testimony offered by the plaintiffs for the purpose of 
showing that a lode was known to exist within the boundaries of 
the placer at the time Mr. Moyer made his application for entry 
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and patent, was inadmissible. The testimony had no tendency 
to establish such fact. It was all testimony as to after made dis- 
coveries and after acquired knowledge of the so-called lode, and 
then not within, but wholly without the boundaries of the placer. 
No knowledge of the existence ot any lode was brought home, or 
attempted to be, to Mr. Moyer, and conversations between third 
persons with whom he was not shown to have had any connec- 
tion, were received. But inasmuch as the court below did not 
act upon the parol evidence, it thay be said that its inadmissi- 
bility is not now a matter of importance, and we leave it for such 
consideration as the court may see fit to give. 


ITI. 


The respective location certificates of the placer and the lode 
claims with their dates of record should have been received. The 
court below being unable to find from the parol evilence that any 
lode was known to exist within the boundaries of the placer at the 
time of the application to patent it, recourse was had to a doc- 
trine of presumption, called by the court conclusive, by which the 
junior patent was held to be paramount and superior to the senior 
patent of the same ground. This doctrine, carried out and en- 
forced as it was in the conclusions of law, would render every 
second patent of land paramount and superior to a first one, and 
every third patent to a first and second one, and so on. Titles to 
lands once belonging to the government would become like titles 
to lands sold for the non-payment of taxes, where the deed upon 
the last tax sale prevails, and there would be no end of the num- 
ber of patents which might be issued for the same land. In favor 
of every last patent it would be conclusively presumed that there 
existed a state of facts which authorized its issue, and the first 
patentee and his assigns would be without remedy, judicial, or 
otherwise, to assert or maintain his title, however regular and 
valid the same may. have been in its inception and acquirement. 
Such appear to have been the views entertained by the court be- 
low in accordance with which the location certificates were re- 
jected and the title under the second patent held paramount to 
that acquired under the first. 

Under the numerous decisions of this court it seems quite un- 
necessary to dwell upon the proposition thus presented. There is 
no warrant or authority of law for the presumption thus set up 
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in favor of the junior patent. On the contrary, the presumption 
within all the decisions of this court is exactly the reverse. Noth- 
ing appearing, save the fact that a patent has been issued for land 
previously patented to another, the presumption and inevitable 
conclusion is, that such second patent is void. If an exception 
in the first patent is relied upon by the second patentee, the bur- 
den is upon him of proving every fact and circumstance estab- 
lishing such exception, and that the title which he asserts 
is within it. And the question thus presented, whenever it 
arises, after the issuance of the two patents, in any controversy 
between the patentees and their assigns, becomes a judicial ques- 
tion to be settled and determined by the courts, and not one upon 
which the action of the land department in issuing the second pat- 
ent isin any manner conclusive against those claiming title under 
the first patent. The second patent in such case, assuming there 
exists power to issue it, goes without notice to the first patentee 
or his assigns. There is no provision of law or rule of the 
land department requiring notice in fact to be given to a 
first patentee that a second patent has been applied for or 
is about to be issued for any part of the land embraced 
in the first patent. The proceedings in the land office, as 
was the case here, are purely ex parte. With no opportunity 
of being heard before the land office, and no jurisdiction there 
to determine the questions thus arising, it is obvious that the 
first patentee and his assigns must have their day and hear- 
ing in court whenever the same questions are afterwards involved, 
or otherwise that he and they may be deprived of valuable legal 
rights and property without privilege of assertion or defense, 
which is the abhorence of our law. And such was the effect of the 
rulings of the court below in excluding the location certificates 
offered in evidence, and in conclusively presuming that there 
existed another and different state of facts upon which the second 
patent of the same land was lawfully issued. It deprived the 
first patentee or his assignee, the defendant company, of the priv- 
ilege of showing that the second patent was void, and that under 
any and all existing circumstances the title under the first patent 
was not effected by it. It denied the defendant company the 
right to prove the non-existence of the facts presumed, which facts 
were so far jurisdictional in their nature that without them there 
was no authority in the land department to issue a second patent 
embracing anything within the boundaries of the previously pat- 
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ented placer, whether surface ground, or rocks and soil, or veins 
or lodes, or other mineral deposits whatsoever beneath the sur- 
face. There being no proof, and no finding, of a known lode, and 
the supposed prior discovery, location and recording of the lode 
claim being disproved, the issuance of the lode patent for any- 
thing within the boundaries of the placer became an act of sheer 
usurpation on the part of the land department, and the lode pat- 
ent was so far void. The ruling, therefore, was a denial of the 
right of the placer patentee and his assigns tu show that the lode 
patent, so far as it purported to grant anything within the bound- 
aries of the placer, was void for want of jurisdiction in the land 
department to make such grant. It made the land department a 
tribunal whose jurisdiction was unimpeachable, when, under like 
circumstance, upon matters of fact shown, the jurisdiction of the 
courts throughout the country might have been impeached. It 
has not hitherto been the habit of this court to look in this way 
upon the jurisdiction of the land department in the issuing of 
patents. Inquiry into such jurisdiction, where the rights of third 
persons were concerned, has always been held to be free and open, 
and the exclusion of such inquiry by the court below was obvi- 
ous error. 


IV. 


Our fourth and last point of error is substantially the same as 
that just discussed. There can be no such conclusive presump- 
tion in matters of jurisdiction where the vested rights of third 
persons are involved as that found in the first conclusion of law, 
and from which the error in the second conclusion necessarily 
followed. The presumption, if any was to be indulged in favor 
of a second patent as against a first one of the same land, would 
merely be that it was prima facie valid, not that it was cenclusive- 
ly so. It was one of the facts found that the land in controversy 
was embraced in the previous patent to William Moyer, whose 
title, by duly executed and recorded deeds of conveyance, had 
passed to and was held by the defendant company. Under such 
circumstances we submit there could be no presumption in favor 
of the second patent as against the first, but that it was incum- 
bent on the second patentees, or those claiming under them, to 
show that the Jand granted to them was excepted from, and not 
conveyed by, the first patent, or otherwise that the first patent 
was void for want of jurisdiction to issue it for such land, the 
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same not having been open and patentable as part of the public 
lands of the United States. The presumption in favor of the va- 
lidity of the second patent was countervailed by an equally strong 
presumption in favor of the validity of the first, and there could 
be no prima facie effect given to the latter as against the former. 
To presume that the second patent was prima facie valid was to 
presume that the first one was prima facie void, a presumption 
not to be indulged under such circumstances. Balancing the 
one against the other, and conceding that no additional weight 
was to be given to the first patent because it was the first, the two 
patents neutralized each other in this particular and there was 
no ground left for presumption. Instead, however, of taking this 
view, the court below solved the question, without proof of a 
single fact, by presuming that the first patent was void for want 
of jurisdiction to issue it. It brought into the case, by a kind of 
presumption denominated legal, a state of facts which, had they 
existed, might have avoided the first patent according to the doc- 
trine of Mantle v. Noyes. This was, without proof of any fact 
whatever affecting its validity, declaring the first patent pro tanto 
void. 

The so-called first conclusion of law in this case is like that 
presented in French v. Edwards, 21 Wall. 147. It is a mixed 
conclusion of both law and fact, and, so far as it may be regarded 
as a finding of the latter, it does not bind this court according to 
the rule laid down in that case. 

lor the errors thus assigned and _ for these reasons we ask that 
the judgment of the court below be reversed with such further di- 
rections as may be according to law. 

L. S. DIXON, 


For Plaintiff in Error. 
December 11, 1888. 
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THE IRON SILVER MINING COM- 
PANY, 
Plaintiff in Error, 
vs. 
PETER CAMPBELL, W. Y. SEDAM, 


et al., 
Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR IN REPLY. 


The statement of facts in our former brief is not controverted, 
but admitted to be essentially correct by counsel opposed. 
Hence, no further allusion to the facts is required. 


I. 


Counsel favor the court with a long list of adjudications, to the 
eflect that when the authority to issue a patent depends upon the 
existence of particular facts, or the performance of certain ante- 
cedent acts, which it is the duty of the land department to ascer- 
tain and decide, such decision is conclusive against any collateral 
attack upon the patent so issued or the title obtained under it. 
This is a proposition, in cases to which it is applicable, that no 
one will dispute. The question here is of its applicability. We 
insist that it is wholly without application in this case so far as 
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the rights of the placer patentee or his assigns are concerned. 
We submit that this is so, for the very plain reason that there is 
no law of congress empowering the land department—no authority 
anywhere conferred upon it—to investigate and decide whether any 
or what title to lodes or veins within the placer passed to the placer 
patentee by virtue of his patent. Counsel point to no provision of 
law authorizing such investigation or decision, and we are very 
confident that none exists, while an examination of the numer- 
ous cases, early and late, in this court will show that in every in- 
stance where a decision of the land department has been held 
conclusive against collateral impeachment, it has been upon some 
matter, usually of fact but not of law, specially committed to that 
department for decision. Such, invariably, has been the nature 
of the cases arising under general statutory regulations or vari- 
ous special acts of congress, in which such decisions have been 
held conclusive. In all of them power in the land department 
or some of its officers has been uniformly found to have been con- 
ferred by law, while in many such power has been pointed out 
and commented upon with considerable particularity. Upon a 
proposition so well understood and so incontrovertible, it is 
deemed needless to cite or examine particular cases. Even 
Minter vy. Crommelin, 18 How., 87, cited and discussed by counsel 
opposed, which might at first blush seem otherwise, constitutes 
no exception. There the officers of the land department, before 
proceeding to offer the land for sale, were charged by law with 
the duty of ascertaining and deciding whether the secretary of 
the treasury had so directed. It was a question of fact for the 
department to decide, of the regular and proper decision of which 
the patent, after its issuance, became evidence. 

But while such has been the invariable course of decision upon 
nacters committed to the land department for its determination, 
it has been as constantly held, that, upon matters not so commit- 
ted, its determinations go for nothing when the same questions 
come up for consideration before the courts. All action of the 
land department or any of its officers taken without jurisdiction 
is simply void. 

Of the many decisions of this court there are several in which 
it has been hela, after a tract of the public lands has been sold 
and a patent in due form of law issued, that all jurisdiction of 
the land department with respect to such tract ceases; that the 
department cannot revoke or withdraw the patent, or pass judg- 
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ment upon its validity; and that a second patent for the same 
land is null and void in law for want of jurisdiction, the subject 
matter having passed beyond the control of the department by 
the issuance of the first patent. The case here presented falls 
within the same governing principle; for, although the first 
patent contained an exception, it was not an exception of that 
absolute and unqualified kind, where, under some circumstances, 
the land department might, perlraps, have been authorized to 
issue a patent for the estate excepted. It was not a determinate 
or ascertained estate or right in the land which was excepted or 
attempted to be; nor was it a defined or certain portion of it 
which was carved out and the title withheld by the government. 
In short 1t was not a vested estate—one to which a present or 
future certain right of enjoyment immediately attached—which 
was taken out. It was a contingent rather than a‘vested estate, 
as both are concisely defined by Professor Washburn. “ An es- 
tate is vested when there is an immediate, fixed right of present or 
future enjoyment. An estate is contingeat when the right to itsen- 
joyment is to acerue on an event which is dubious and uncertain. ” 
(1 Real Property 38). Such was the nature of the estate here. It 
could accrue only in case of the fact being established that the 
lode or vein was known to the placer patentee to exist—a matter 
which was dubious and uncertain, and only to be determined in 
some mode provided by law for such purpose. It was a matter, 
the burden of removing the uncertainty of which rested upon the 
party asserting title to the estate which was dependent upon such 
contingency. As heldin Dygert v. Mathews, 11 Wend. 36—a sim- 
ilar case—the whole premises vested in the placer patentee until 
the happening of the event upon which the exception was to be- 
come operative, namely, until it was legally ascertained and de- 
termined that the lode was known to exist, upon whidti' 
determination title under the exception would have relation 
to the date of the patent. Until such determination it could 
not be said that any lode or vein was excepted from the opera- 
tion of the patent. On its face the patent did not declare an 
exception. All that could be learned from the reading 
was that there might, or might not, be an exception, accord- 
ing as the existence of the lode might, or might not, have 
been known to the patentee of the placer. There was no pre- 
sumption of such knowledge, and, consequently, none of an ex- 
ception; and whilst it may be as consistent with the language of 
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the patent to say that there was, as that there was, not an excep- 
tion, it would be quite inconsistent with the rules and principles 
of the law to assert or assume the former as an absolutely existing 
thing. Prima facie the patent carried with it all the land in- 
cluded within the surface boundaries of the placer, together with 
all lodes or veins which might be found therein. Such would be 
its effect under any circumstances, and especially in view of the 
rules and regulations of the land office by which the patentee, at 
the time of his application to enter, was required to make oath 
that no lode or vein was known by him to exist within its boun- 
daries. Whenever it should be determined in the manner pre- 
scribed by law that the lode was known to exist, then the excep- 
tion would take effect, but not till then. Without such determina- 
tion, or prior to its being had, the patentee of the placer, by the 
very language of his patent as wel! as of the law under which it 
was issued, was presumptively seized of the entire premises, as 
well of lodes and veins, as of every other thing constituting a part 
of the earth or soil within the boundaries of the land conveyed 
to him by the patent. In the absence of such determination the 
presumption was that the title to no part of the premises granted 
remained in the United States, but that all had been transferred 
to the placer patentee. 

It was because of this, as we submit, obvious operation and ef- 
fect of the placer patent, that we said in our former brief, that the 
second patent for any part of the land or premises embraced 
within the first was void within numerous decisions of this court. 
And so we still contend. Prima facie at all events the second 
patent was void. Prima facie it conveyed nothing to the second 
patentees, for the reason that there was no right or title left in 
the government to be conveyed. On its face, therefore, it was a 
patent for land which had been previously granted by the United 
States to another, and so was void for want of jurisdiction in the 
land department to Issue it. We question very much, notwith- 
standing the exceptions contained in the prior patent, whether it 
was not for these reasons absolutely void. But be this last propo- 
sition as it may, we submit it to be clear that it was presump- 
tively void. 

Now our positions in this respect are met by counsel opposed 
by, as we insist, a most unauthorized assumption that the land 
depariment was clothed with power to inquire into the operation 
and effect of the prior patent, and into what lodes or veins were 
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or were not excepted from that grant, and finally to decide those 
matters, so as to conclude the prior patentee and all persons claim- 
ing title under him. And the boldness of this assumption chal- 
lenges admiration when it is seen, that counsel do not claim that 
the proceedings by, or upon, which the second patent was issued, 
and at or during which the decision of the land department must 
have been made, were anything but purely ex parte so far as the 
prior patentee or his assigns were concerned. It is not claimed 
that the prior patentee or his assigns were parties or could have 
been made, or have become, parties to such proceedings. They 
were matters transpiring exclusively between the applicants for 
the lode claim and the land department, and to which the pat- 
entee of the placer and his assigns were and must remain strangers. 
It is obvious that the land officers could not, within the scope or 
limits of such a proceeding, determine or adjudicate anything 
with respect to the rights or title of the prior patentee or his 
assigns, which would conclude him or them upon any question of 
such rights or title subsequently arising in a court of justice. 

It is not claimed by counsel, as it clearly could not well be, that 
the provisions of section 2325, R. S., for the filing of an “ adverse 
claim,” have any application to such a proceeding. It is mani- 
fest that they do not, but extend only to claims made and “located 
for valuable mineral deposits”—possessory rights acquired of such 
(Sec. 2319) “deposits in lands belonging to the United States.” 
It is for such claims, made and located upon the public lands “de- 
clared to be free and open to exploration and purchase, and the 
lands in which they are found, to occupation and purchase,” that 
those provisions for the issuing of patents are enacted. This is 
apparent from the provisions of the several sections collectively 
considered, but more especially from the particular provisions 
contained in section 2326. The provisions there made, that, after 


judgment, “the party entitled to the possession of the claim,” 


whether such party be the adverse claimant or the person origin- 
ally applying for the patent, may file a certified copy of the judg- 
ment roll, etc., pay to the receiver five dollars per acre for his claim,” 
or any portion thereof to which he may have been found en- 
titled, clearly show that it was not to any controversies about 
lands which had been previously patented, or controversies re- 
specting the rights of previous patentees in or to the lands em- 
braced in their patents, that the provisions of that and the pre- 
ceding section were intended to apply. Other provisions of the 
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same section, for the patenting of separate and different parts of 
the claim to each of several parties who may be entitled thereto, 
clearly show the same thing. The bar of section 3225 is, there- 
fore, of no eflect as against a prior patentee of the same land or 
any rights whichte may have acquired under his patent. 

For reasons here stated as well as others given in our former 
brief, we have said that we question the authority of the land 
department to issue any patent as for lode claim under the etr- 
cumstances here disclosed. In this it is possible we may be 
wrong, but if we are then the patent which was issued could on!v 
convey such contingent and uncertain right or title as the gov- 
ernment itself possessed. No action ot the land department 
could change or enlarge such right or title, or give to the lode 
patentee an estate of which the United States were not seized, 
It could not change a contingent estate or interest Into one which 
should be absolute. The right or title of the grantee must stand 
or fal! by that possessed by his grantor, from which it follows 
that it must ever remain a question open to judicial inquiry and 
determination what such right or title was. 

And, further, as clearly against the proposition, that any de- 
cision of the land department made in the course of the proceed- 
ings between the government and the lode patentees for the entry 
and patenting of the lode, was conclusive of the rights of other 
parties setting up contlicting claims to the property, so that such 
parties could come into the ordinary courts of justice and litigate 
such claims, we cite the following adjudications of this court : 


Garland v. Wynn, 20 How., 6. 
Lindsey v. Hawes, 2) Black, 594, and several cases there 
cited. 


Litchfield v. Register and Leceiver, Wall., 575. 


The principles for which we contend are clearly upheld by the 
case last cited, where it is said that if the land officers make a 
mistake in patenting land as belonging to the government to 
which it has no title, the party whose rights have been invaded 
mzy seek redress in the courts. The same case also sustains the 
position, if it needed any suppert, that no valuable right can 
be defeated or destroyed without possibility of a hearing on the 
part of the party Interested. 
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Be section 2333 it is not every vein or lode known to exist within 
the boundaries of a placer claim which is excepted from the op- 
eration of the patent. Itis such a lode or vein as is described in 
section twenty-three hundred and twenty. The vein or lode described 
in the latter section is one outcropping upon the surface, or having 
a top or apex extending upwards towards the surface of the land, 
so that the required measurements on each side of it may be 
made upon the surface. Again, in section 2333, the same de- 
scriptive language is found. It is a lode or vein, which, with 
twenty-five feet of surface ground on each side thereof, may be in- 
cluded and patented with the placer at five dollars per acre, that 
is excepted, provided it be known to the placer patentee 
and be not included in his application, and so paid for by him. 
Such is the whole extent and elfect of the exception. The words 
of the act are descriptive of that which congress intended to ex- 
cept and which was excepted. They are in effect the same as if 
they had been recited in the patent, or contained in a deed of 
conveyance between private parties; and, any vein or lode which 
is not within the description is not within the exception, although 
such vein or lode may have been known to the patentee to exist. 
“Asan exception is the taking of something out of the thing 
granted which would otherwise pass by the deed, it may be said, 
in general terms, that it ought to be stated and described as fully 
and accurately as if the grantee were the grantor of the thing 
excepted, and the grantor, in the deed, were made the grantee by 
the exception.” 3 Wash. Real Property (5th ed.) 461. Applying 
this obviously correct rule, how can it be said that a vein or lode of 
the kind here in controversy was excepted under the law of con- 
gress? We submit that it cannot be so said or held. If it had been a 
deed from the placer patentee back to the United States contain- 
ing similar words of description, that is, a conveyance of all veins 
or lodes known to the grantor to exist within the placer, together 
with twenty-five feet of the surface ground of the placer on 
each side of such veins or lodes, could such deed have been 
held to convey title to a vein or lode of the kind here admitted 
to have been found hundreds of feet beneath the surface of the 
placer, and which is without top or apex of any kind within the 
boundaries of the placer, and to which on either side of it, not a 
foot of the surface ground of the placer can be attached as an ap. 
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purtenant? These are questions fairly presented by the undis- 
puted facts of this case, and to which an answer from the court 
at this time may save much expensive and vexatious litigation 
in the future, not only between these parties but many others 
similarly situated. They are questions to which some time and 
space were devoted in our argument (pp. 22-25) at the last terin 
of this court, in Iron Silver Mining Co. v. Reynolds, 124 U.S. 374, 
and which, for that reason, we now submit without further dis- 
cussion, with the hope that this may be considered by the court 
a proper occasion for the expression of some opinion upon them. 


L. S. DIXON, 
For Plaintiff in Error. 


January 28, LSSY. 
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STATEMENT. 


© This is an action of ejectment brought by the defend- 
ants in error against the plaintiff in error for the recovery 
of possession of the Sierra Neveda' lode claim. Defend- 


ants in error were plaintiffs below, and they allege seizin in 
fee of the Sierra Nevada lode claim by virtue of a patent 
issued to them for the same by the Government of the 
United States, and which is in the transcript of the 
record, 

The plaintiff in error and defendant below denies the 
ownership and right of possession of the plaintiffs, and 
alleges seizin in fee in itself together with the right of pos- 
session since the first day of January, 1875. A jury was 
waived and trial had before the Court, resulting in a_find- 
ing and judgment in favor of the defendants in error, which 
finding and judgment constitute the basis of appeal to this 
Court. The findings of fact and of law are set forth in ex/enso 
on pages 44 and 45 of the transcript; they have been copied 
in the brief of counsel for plaintiffin error and will be referred 
to as occasion requires hereafter. 

The statement of facts made by both of the attorneys 
for the plaintiff in error is essentially correct and we have 
but little to add thereto. 

At the hearing, the plaintiffs as before stated, introduced 
their patent for the Sierra Nevada lode, which described by 
metes and bounds a parallelogram of ground 300 by 1,500 
feet in extent, with the following reservation: “ Except- 
ing and excluding, however, from these presents all that 
portion of the surface ground hereinbefore described, which 
is embraced by said lot numbered 300, with the exception 
of the portion which is described as follows: Beginning 
at a point 125 feet north 83° 35’ west from corner number 
one of the claim, thence north 83° 35’ west 50 feet toa 
point, thence north 6° 25’ east 1,500 feet to a point, thence 
south 83° 35’ east 50 feet to a point, thence south 6° 25’ 
west 1,500 feet to the place of beginning.” There are 
other exceptions in the patent which are common to all 
patents for lode claims and which are of no importance in 


the determination of this controversy. 
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ARGU MENT. 

It is not disputed that, with the exception of the tri- 
angular strip of ground sixty feet in width at its widest part 
and running from thence to a point, the Sierra Nevada lode 
claim is included within the exterior boundaries of the 
William Moyer placer, the patent for which is held by the 
plaintiff in error. Indeed, the Sierra Nevada patent refers 
in its description of that claim to the William Moyer placer 
both by name and number, and the exception which we 
have quoted is expressly confined to that part of the Sierra 
Nevada lode within the boundaries of the placer; from 
which it is quite apparent that the officers of the land de- 
partment have not only issued a patent to the defendants 
in error for something within the boundaries of a claim 
already patented, but did so with full knowledge of the fact: 
Therefore it is evident that the patent to the Sierra Nevada 
was not issued by the inadvertence of any official of the 
Land Department. On the contrary, it was granted de- 
liberately and with full knowledge of the extent and char- 
acter of the patent to the Moyer placer. Our position on 
the trial in the Court below was and here is that the two 
grants are easily reconcilable with each other, and that by 
the making of the last the Government granted to the de- 
fendant in error that which it reserved from the first, and 
that the presumption that such reservation was made is 
conclusive under the law as it has frequently been declared 
to be by this tribunal. 

The patent for the William Moyer placer claim was 
introduced in evidence and also forms part of the record. 
It contains the usual exceptions which are inserted in all 
grants of that class, the first two of which this Court has 
construed on more than one occasion since this case was 
tried below. The two reservations referred to are as fol- 
lows: “ First, that the grant hereby made is restricted in 
its exterior limits to the boundaries of the said lot number 
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300 as hereinbefore described, and to any vein or lode of 
quartz or other rock in place bearing gold, silver, cinnabar, 
lead, tin, copper or other valuable deposits which may here- 
after be discovered within said limits and which are not 
claimed or known to exist at the date hereof. Second, that 
should any vein or lode of quartz or other rock in-place 
bearing gold, silver, cinnabar, lead, tin, copper or other 
valuable deposits be claimed or known to exist within the 
above described premises at the date hereof the same ts ex- 
pressly excepted and excluded from these presents.” 

In the case of Reynolds vs. The Iron Silver Mining 
Company, 116 U. S., 687, this Court, by Mr. Justice Miller, 
said that Congress intended by section 2333, of the revised 
statutes, that where the applicant for a placer patent ts not 
in possession of a lode or vein within the boundaries of his 
claim, but such vein is vow to exist and it is not referred 
to or mentioned in the claim or patent, then ‘he application 
shall be construed as a conclusive declaration that the claimant 
of the placer claim has no right to the possession of the vein 
or lode claim, The learned Judge also declared that the 
conditions inserted in the patent but give expression to the 
intent of the statute, and Congress meant that lodes in 
veins known to exist when the patent was asked for should 
be excluded from the grant as much as if they were de- 
scribed in clear terms. It was not intended to remit the 
question of their title to be raised by someone who had or 
might get a better title, but to assert that no title passed by 


the patent in such case from the United States, it remains 


in the United States at the time of the issuing of the 
patent, and in such case it does not pass to the patentee. 
In the case of the Iron Silver Mining Company vs. 
Reynolds, 124 U.5S., 382, the Court, per Mr. Justice Field, 
declares that the time at which knowledge of the existence 
of the vein or lode is to be had is when the application for the 


patent ismade. We have, then) from the decisions in these 
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two cases, the settled doctrine that if at the time when 
| an application for patent the placer claim is made the 
patentee has knoWledge of the existence within its boundarles 
$:@ of a vein or lode, and fails to make separate application 
therefor, such failure is construed to be a conclusive decla- 
| ration that, not only that he has no right to the possession 
f of the vein or lode, but none whatever to the vein or lode 
‘ claim. ; 

The case of Noyes vs. Mantle, 127 U.S., 348, referred 
to by both the counsel for the plaintiff in error, has de- 
termined the principle for which we have always contended 
, and which the plaintiffin error in this case has heretofore 
; denied, to-wit, that section 2333 of the Revised Statutes 
of the United States has no application to lodes or veins 
within the boundaries of a placer claim which have 
been previously located under the jaws of the United 
f States, and are in possession of the locators or their as- 
A signs; any such locations, when perfected under the law, 
are the property of the locators or parties to whom the lo- 

; cators have conveyed their interest. 
7 In the case of Sullivan vs. the Iron Silver Mining 
° Company, decided by this Court at the October term 1884, 
i the defendant contended that since the plaintiff in error in 
that case had not perfected his location prior to the date 
' when application for patent was made he could not be heard 
} to attack the patent The same position was assumed by 
5. the same parties in the Reynolds case, and it is noticeable 
a that Mr. Chief Justice Waite, while dissenting from the 
views of his associates, concedes that his opinion might be 
| in accord with the Court if Reynolds and Morrissey were 
iy attempting to locate a lode claim within the boundaries of 
 - a placer patent upon a lode known to exist when the patent 


i. @ was applied for. 


Since it has been determined that ifa lode is known to 


exist within a placer claim at the date of application for 
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patent, it must be expressly included within such applica- 
tion or will be excluded from the patent, and since the sec- 
tion. which so provides has no application to lode claims 
previously located by third persons, we are brought face to 
face with the question whether the government has the 
right to patent the vein so excepted to locators thereof sub- 
sequent tothe placer application. This proposition is the 
one to be here determined. 

Mr. Owers has, with exhaustive ability, contended that 
sections 2318 and 2319, of the Revised Statutes of the 
United States, when construed together, reserve from ex- 
ploration and purchase ali lodes or veins existing within the 
boundaries of patented placer claims and excepted from 
the grant thereof. His theory is that section 2318 ex- 
pressly reserves from sale all mineral lands not otherwise 
expressly provided for, and that section 2319 expressly 
authorizes the sale only of mineral deposits in lands be- 
longing to the United States; that as patented placer 
claims are not lands belonging to the United States, all 
minerals in them which are reserved to the government 
cannot be included within the privileges granted by section 
2319. He calls attention to the case of Belk vs. Maeaher 
and to Noyes vs. Mantle, cited sapra, which declare that a 
lode claim perfected under the law, though not patented, 
is property in the highest sense of that term, which may be 
bought, sold and conveyed and will pass by descent. It is 
not, therefore, subject to the disposal of the Government. 
These citations of counsel, if applicable to the point under 
consideration at all prove altogether too much, because if 
a mining claim perfected under the law and unpatented is 
property in the highest sense of the term and not subject 
to disposal by the Government, then it follows that if there 
is within the boundaries of a properly located unpatented 
placer claim a known vein or lode it is as much exempt from 


location by others as though the claim were patented. In 
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other words, the fact whether a placer claim is or is not 
patented is whelly immaterial if the position of counsel be 
sound, for Noves vs. Mantle determines that where a claim 
is properly located the Government simply holds the legal 
title as trustee and therefore recognizes the integrity of 
such a claim as fully as though it had executed its patent 
therefore, and a claim so located belongs no more to the 
United States than does one for which a patent has issued. 
The result of this condition of things would be that a citi- 
zen of the United States could locate a placer claim, em- 
bracing a known lode, and by so doing make it impossible 
for any other citizen to locate such lode, notwithstanding 
the former might never apply for or intend to include in it his 
application for a patent. Such was never the intention of 
the law. 

In Reynolds vs. The Iron Silver Mining Company, 116 
U. S., the Court, after determining that if the patentees of 
a placer claim knew of the existence of a lode at the time 
of their application for patent then such knowledge, coupled 
with the failure to make application for patent for the lode, 
amount to conclusive declaration that such patentee had no 
right of possession thereto—declare that having no such 
title amere intruder within the boundaries of the placer 
could hold by possession as against him who has no title 
thereto whatever. If the doctrine contended for by coun- 
sel be sound that just quoted is indefensible, for the lode 
being upon lands not belonging to the United States, but 
in lands belonging to others, the entry would be an in- 
fringement upon private rights. 

The same view is strongly pressed by Judge Dixon, who 
concedes that while the vein or lode may be excepted from 
the grant when known to exist, and while in the extraction 
of the mineral therefrom the adjacent rock may be dis- 
turbed as far as may be necessary to such extraction, yet 
asserts that beyond such right the entering upon or invasion 
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of the territory embraced within a placer patent would be a 
trespass, because it interferes directly with what the Gov- 
ernment had already granted to another. In other words, 


the Government having gr. 


inted to the placer patent every- 
thing from the center of the earth to the heavens above, 
save only the known lode within it, may take the lode but 
nothing else. This is carrying the judgment of Portia to its 
farthest extreme. In effect it means that while the Govern- 
ment may reserve from it something of great value and im- 
portance, yet, having failed in express terms to reserve any- 
thing else, its enjoyment of the thing excepted necessarily 
involves the commission of a trespass; hence the reserva- 
tion practically amounts to nothing. This narrow con- 
struction is justified neither by the language of the statute 
by the intention of the law-makers, nor by the precepts and 
precedents of the common law: — It may be true that in 
erants between individuals all questions of construction are, 
when doubttul, resolved in favor of the grantee; but no 
such rule applies where the Government isthe grantor. In 
that case the construction is always in favor of the Gov- 
ernment and against the grantee; because its act is the act 
ofan agent and nothing will be presumed beyond the letter 
of the grant. 
3 Washburn Real Property, pages 171 and 172. 
Kennedy vs. McCarthy, 4 Port. 141. 
Maver vs. Ratlroad Company, 26 Penn. St., 355. 
Railroad Company vs. Litchfield, 23 How., 88. 
The citation of authority is unnecessary to sustain the 
common sense proposition that whenever anything is 
excepted from the terms of a grant those things which are 
essential to the enjoyment of the thing. reserved are excepted 
also. The sale of 160 acres of land witha reservation of 
all coal lying underneath it, the exception of a few acres of 
ground embraced within a larger tract, of a right of way 


across premises granted, and many others readily occurring 
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to mind, all of which by necessary implication carry with 
them rights of entry and such other rights as are essential 
to the enjoyment or utilization of the right reserved by the 
grantor. It would be strange indeed if not only questions 
of construction are to be determined adversely to the Gov- 
ernment, but in addition thereto it should be denied the 
right to enjoy or to sell the vein, which is reserved unto 
itself. If A sells his land, excepting from the grant all 
mineral beneath the soil and then conveys the mineral so 
reserved to a third person,the second grantee has in addi- 
tion to such minerals the right to take them from the 
ground. If A sells thirty-nine acres of ground, reserving 
the fortieth acre in the center of the tract and conveys the 
latter to another, the grantee of the fortieth acre of neces- 
sity has the right of ingress and egress thereto, for that is 
an essential part of his reservation. If the Government 
sells a placer claim and reserves in clear terms all lodes 
known to exist, which latter remain in the United States 
at the time of the issuing of the patent, it can sell or lease 
such vein or lode to whomsoever it chooses and the patentee 
has no more authority to destroy such right by refusing 
access to it than an individual would have under like cir- 
‘cumstances. The value of the reservation depends upon 
the facility with which it can be enjoyed or possessed, and 
without it the value is gone. It is like a right without a 
remedy, that is to say, no right at all. 

But it is not only the vein or lode which the Govern- 
ment excepts from a placer patent when it is known to 
exist, it is that and something more. By section 2333 the 
owner of a placer claim containing a vein or lode must 
include the latter in his application for patent for the former 
as a lode claim ; that is to say, the vein and twenty-five feet of 
surface on either side the center thereof; this fifty feet of sur- 
face is to be entered and paid for at double the price charged 
for the remainder of the placer, hence that part of the placer 


in which the vein is found together with the tweprty-five 
feet of adjacent surface on either side 1s treated as a lode 
claim, and the statute expressly declares that the application 
for the patent for such placer claim which does not include 
an application for the vein or lode claim shall be construed as 
a conclusive declaration that the claimant of the placer 
claim has ne right of possession of the vein or lode claim. 
This necessarily means that the claimant in sucha case has 
no right of possession of that strip of ground which is 
twenty-five feet inwidth on either side of the vein or 
lode together with the vein or lode itself; and it 1s 
right and proper that Congress should have made 
the reservation so broad, since the possession of some 
part of the surface is as necessary to the development of a 
lode or vein as air is to physical life. If, therefore, when the 
William: Moyer claim was patented, the lode now called the 
Sierra Nevada was known to exist, the failure of the patentee 
of the placer claim to include it, with fifty feet of surface, asa 
lode claim in his application amounts to a conclusive declara- 
tion that he had no right of possession to the lode in- 
cluding the strip of land twenty-five feet each side 
thereof, The exception is of land belonging to the United 
tates and constitutes as much a part of the public domain 
after the execution of the placer patent as though it had 
been expressly excepted therefrom by metes and bounds. 

In this connection it is well to notice that in Noyes vs. 
Mantly the Pay Streak Lode claim was wholly excluded from 
the placer patent, although no mention of it was made in 
terms. It is something more than the lode. It is that and 
the claim which embraces it. 

But counsel say that if after, granting a placer patent 
the land department has the power to carve out of the same 
a fifty foot parallelogram of ground and convey that to 
some one else, it follows that it can cut the placer into fifty 


foot strips and convey it to as many different grantees, . If 
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at intervals of fifty feet there were found veins, lodes or 
ledges within the placer claim and which were known to 
exist when the placer patent was applied for, there can be 
no question but that the Government would have such right, 
Such is not claimed to be the case here. The fact that the 
Sierra Nevada lode claim does embrace the amount of ground 
described is evidence that such ground was excepted 
from the patent of the placer because application was not made 
therefor as a lode claim, as required by the statute. If the 
illustration given by counsel be applicable, its converse 1s 
equally so, and we can with as much force insist that ifa 
patent to a placer claim can be granted for ground which 
is coursed all over with veins or lodes which were known 
to exist when the patent was applied for, but not one of 
which can be taken up bya citizen or patented to him 
unless they lie in land “ belonging to the United States,” 
since the surface necessary to their enjoyment has been 
patented to a private citizen, then it will be an easy mat- 
ter for one man to patent an entire district as a placer claim 
and secure by that means a class of realty which the statute 
expressly declares must be acquired in some other manner. 

But counsel seem to us to be laboring under a mis- 
taken view of our position, and of the position taken by the 
Court below; they are evidently impressed with the idea 
that the Sierra Nevada patent has been construed to be 
superior to the Moyer patent, because later in date and be- 
cause it is presumed that the land offices, acting judicially 
found certain facts to exist which make it superior; they 
also seem to think that we are attacking the Moyer patent, 
and that by the decision of the Court it has virtually been 
set aside. This is not the case. Our contention is that 
the patent conveyed to the patentee everything not in- 
cluded within the exceptions therein contained, and that 
the Sierra Nevada patent conveyed that which the Govern- 
ment excepted from its original grant, and that the two 


patents taken together have conveyed the entire interest 
which the Government originally had in the premises cov- 
ered by both. 

We do not for a moment contest the proposition so 
strenuously asserted, that in general where two patents 
have been issued by the Government for the same thing, the 
junior patent is postponed to the senior, but we are insisting 
uponthe application of that other rule equally well founded in 
reason and authority, that where two patents issued by the 
Government for distinct interests in the same !and can both be 
made to stand, and can be reconciled with each other, due 
credit will be given to both and both will be upheld. 

Maguire vs. Tyler, 8 Wall., 650. 
Sicord vs. Davis, 6 Pet., 124. 
Beyan vs. Forsyth, 19 How, 334 

Apply this rule to the case at bar and no difficulty is 
experienced. The patent for the place rclaim conveys every- 
thing not meluded in the patent for the lode claim, and the lat- 
ter conveys that which was known to exist and consequently 
excepted from the operation of the original grant. This 
brings us to :the proposition which involves the power of 
the interior department to issue the second or Sierra Ne- 
vada patent subsequent to the issuing of the first or the 
Moyer patent. Such authority existed only in the event 
there was within the boundaries of the Moyer patent, a 
known lode at the date of its application. It will be no- 
ticed that the Sierra Nevada patent describes in the first 
place a piece of ground 300 by 1,500 feet in extent, that 
being the legal maximum size of a lode claim, and while 
the patentees are given the /ode to that extent their right to 
the surface is limited to twenty five feet on each side of the 
center of the vein. So far as the same lies within the Moyer 
patent, this indicates that the officers of the Land Depart- 
ment have determined that a vein did exist within the 


boundaries of the Moyer placer, and that its existence hav- 


ing been known to the patentee of the placer and not in- 
cluded within his application, was excepted from the grant > 
and this indicates again that the exception having been 
recognized was made the subject of the second grant. Did 
the officers of the Interior Department transgress the law 
by their issuance of a second patent under the circum- 
stances, or will they be presumed to have determined these 


facts precedent to their final action ? 


We contend that the latter conclusion is the one ap- 
plicable to the facts of the case. Having the abstract of the 
title to both claims before them they saw that the true date 
of the lode location was March 10, 1879, which was imme- 
diately after the date of the Moyer entry and long prior to the 
date of the patent; and they of course knew that the loca- 
tions were largely upon the same ground. Now it must: 
in the language of the Court below, be conclusively pre- 
sumed that the grant described in the complaint and con- 
veved by the lode patent was excepted out of the grant of 
the land described in the placer claim. Ever since the case 
of Hoffnagle vs. Anderson, 7 Wheaton, 212, # has been the 
settled doctrine of this Court that when the authority to 
issue a patent depends upon the existence of particular 
facts or upon the performance of certain antecedent acts, 
and it is the duty of the Land Department to ascertain 
whether the facts existed or the acts have been performed, 
its determinations are as conclusive of the existence of the 
authority against any collateral attack as is its determina- 
tion upon any other matter properly submitted to its decis- 


ion, 


See Boardman vs. Lessee of Reed, 6 Peters, 328. 
Bagnell vs. Broderick, 13 Peters, 436. 

Johnson vs. Towsley, 13 Wallace, 72. 

Moore vs. Robbins, 96 U. S., 530. 

Marquez vs. Frisbie, 101 U. S, 473. 
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Smelting Co. vs. Kemp, 104 U. S., 644, and fol- 
lowing, 
Steele vs. Smelting Co., 106 U. 5., 447. 

In the last case cited Mr. Justice Field declares it to 
be an unpleasant surprise to the Court to find that counsel 
have overlooked its decisions upon this subject, and in ad- 
dition to the authorities already cited he reviews and _ reaf- 
firms 

French vs. Fvan, 93 U.5., 169. 

Quimby vs Canlon, 104 U. 5S., 420. 
Vance vs. Burbank, 104 U.S., 514. 
Quinn vs. Chapman, ttt U.S., 445. 
Reichart vs. Phelps, 6 Wall, 160. 

And see Polk vs. Wendall, g Cranch, 87. 

In Johnson vs. Towsley it is said, “ That the action of 
the Land Office in issuing a patent for any of the public 
land, subject to sale by preemption or otherwise 1s 
conclusive of the legal title, must be admitted on the prin- 
ciple above stated, and in all Courts and all forms of Judicial 
proceedings where this title must control either by reason 
of the limited powers of the Court or the essential character 
of the proceeding no inquiry can be permitted under the 
circumstances under which it was obtained.” In Smelting 
Company vs. Kemp, svpra, it is declared that this doctrine as 
to the regularity and validity of the acts of the Land Depart- 
ment where it has jurisdiction goes so far that if in any cir- 
cumstances under existing law a patent can be held valid it 
will be presumed that such circumstances existed. Apply- 
ing this doctrine to the case at bar the circumstances making 
the Sierra Nevada patent valid are that a lode existed within 
the boundaries of the placer claim when application for the 
Moyer patent was made, that this existence was known to 
the patentee and not included within the application there- 
for; in consequence of which the patentee conclusively 
declared that he had no right of possession thereto, and that 
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the lode so existing and known to exist is the identical lode 
subsequently patented as the Sierra Nevada. The case of 
Minter vs. Crommelin, 18 How., 87, is directly in point in 
this connection. There an Act of Congress of 1815, provided 
that no land reserved to a Creek warrior should be offered 
for sale by an officer of the Land Department unless spec- 
ially directed by the Secretary of the Treasuary. It also 
provided that if an Indian abandoned such land it should 
be forfeited tothe Government. <A patent was issued for the 
land, but it failed to show that the Secretary had directed its 
sale. The patent was sustained. The rule being that a 
patent is evidence that all previous steps had been regularly 
taken to justify the making of the patent, and one of the 
necessary steps here being an order from the Secretary to 
the Register to offer the land for sale because the warrior 
had abandoned it, we are bound to presume that the order 
was given, 

French vs. Fyan, supra, is also in point. A patent for 
swamp and overflowed land had been issued to the State of 
Missouri under the act of September 28, 1850 In eject- 
ment by one deraigning title from a grant toa railroad 
company, which would have carried such title if the land 
were other than swamp and overflowed land, parol testi- 
mony was offered to show that such was not its character 
and thus impeach the validity of the patent. The offer was 
rejected. This ruling of the Court below was sustained, 
Justice Miller declaring that it would be a departure from 
sound principle and contrary to the judgment in this Court 
as well as others of high authority to permit the validity of 
a patent to the State to be submitted to the test ofa ver- 
dict of a jury on such oral testimony as might be brought 
before it. 

In this connection it might be well to say that the oral 
testimony given by the defendants in error in the Court 
below was offered, not because it was deemed necessary to 
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supplement the conclusive presumptions attaching to the 
action of the officers of the Interior Department, but be- 
cause it was susceptible of proof that such presumption 
was correct. In other words, the oral testimony, instead 
of defeating or contradicting the patent, presented the exis- 
tence of circumstances in support of the action of the land 
department, and in that sense was receivable. It was not 
regarded as necessary save so far as it affected the dona 
fides of the patentee of the placer claim, who simply rep- 
resented Wm. H. Stevens. That gentleman was one of the 
immediate grantors of the plaintiff in error, who obtained 
the placer patent vicariously, he having full knowledge of 
the existence of the lode at the time the application was 
made. It was also deemed desirable to show that many 
other lode claims in the immediate vicinity of the William 
Moyer placer had been located and patented, thus bringing 
knowledge of the existence of the lode home to the pat- 
entee in more than one way. This Court has not yet de- 
cided what facts are necessary to constitute knowledge in 
the sense that the term is used in the statute under codsidera- 
ation. It has suggested some ways in which such knowl- 
edge can be obtained, and in the Iron Silver Mining Com- 
psny vs. Reynolds, has alluded to the proximity of lodes 
and veins and lode locations to placer claims, and the de- 
velopements upon them as one methed of obtaining it. 
It was thought desirable to present these facts for the con- 
sideration of the Court in addition to the patent itself. We 
think that here, as in the case of Noyes vs. Mantle it may 
well be stated that whatever may ultimately be declared 
necessary to prove in order to show knowledge of the ex- 
istence of lodes or veins in given cases, the action of the 
Land Department here, like the location of ‘the pay streak 
claim there, makes it unnecessary to prove absolute knowl- 
edge by the patentee. Notwithstanding this fact, however, 


we have so proved it. 


—i17— 


Counsel for the plaintiff in error calls special attention 
to the last clause of section 2333, which declares that a 
patent for a placer claim shall convey all valuable mineral 
and other deposits within the boundaries thereof. We fai! 
to see how it can be here applicable, especially as the 
phrase quoted by Mr. Owers constitutes but a portion of the 
clause which concludes the section. The entire clause ts: 
“ Where the existence of a vein or lode in a placer claim is 
not known the patent shall convey,” etc. If the part of the 
sentence relied upon is valuable at all it is valuable only in 
connection with that which precedes it. Mr. Owers also 
complains that the burden of proof of the validity of the 
junior patent must necessarily lie and be with the claimants 
under that patent,“ that it must also rest with them to 
prove that the senior patent is void, or in a suit in equity 
to establish that they have prior equities which would con- 
vert the grantors of the senior patent into trustees for them- 
selves.” We refer to this part of Mr. Owers argument 
only to again draw attention to the fact that he seems to 
have misconceived the nature of the issues in the record, 
We are not contending that the senior patent is void. or 
that we have prior equities which make the grantors in the 
senior patent trustees for us. but simply that we are the 
owners by virtue of the Sierra Nevada patent of that thing 
which was not included within, but expressly reserved from 
the portion of the senior grant. The Moyer patent is per- 
fectly good as far as it goes. The Sierra Nevada patent is 
not in conflict with it in any particular. 

Equally fallacious is the contention of Judge Dixon 
that the Government has granted to the defendant in error 
fifty feet of surface, and then fixed a line “ somewhere under 
the ground” by means of which 300 feet are taken from 
the Wells & Moyer patent and given to the owners of the 
Sierra Nevada claim. As he expresses it, “It was neces- 


sary for the lode claimants to assert title or right some- 
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where, they knew not where, to the soil or earth beneath 
the two 125 feet parcels lying on each side of the fifty foot 
strip, and so such right or title was asserted by the lode 
claimants and sanctioned by the land office as shown by 


the patents. The lode patentees were given an indefinite 
and anibulatory title in fee to be asserted whenever and 
wherever it served their interest or convenience beneath 
the surface.” This assertion would be equally applicable 
if the Sierra Nevada vein‘were shown to descend in the 
earth at an angle of forty-five degrees from a perpendicular. 
The vein itself has many times been determined to be the 
principle thing to the grant, and the surface the incident 
thereto. See Patterson vs. Hitchcock, 3 Colorado. Ifthe 
Sicrra Nevada vein descended into the earth at the angle 
mentioned, and its owner in following it should pass beyond 
the line of the fifty-foot strip of surface, Judge Dixon 
might claim with equal plausibility and reason that the 


. 


patent had given the defendants in error an “ ambulatory 
and indefinite title in fee to be asserted whenever and 
wherever it served their interest or convenience beneath the 
surface.” The lode might extend easterly until it passed 
outside the eastern boundary of the Moyer placer, yet the 
right to follow it would be perfected so long as the lode 
itself is really continuous and well defined. In this instance 
the claim that the lode is in a more or less horizontal 
position, and the officers of the Government have given it 
to us to the extent of each side of the claim as originally 
located makes it undefinable, is untenable. There is noth- 
ing indefinite or ambulatory about it; it attaches to the 
vein, not to the placer nor to the rocks beneath the placer, 
but to that which was known to exist and excluded from 
the patent for the placer. The plaintiff in error well knows 
its situation, and understands as well as do the defendants 
in error its character and extent, and the thing to which 


our patent attaches. 


—iI9g— 


Because the statute provides that where the owner of 
a placer claim is also the owner of a lode claim within its 
limits, he can obtain a patent for the latter by including it 
within his application for patent and paying therefor at the 
rate of $5 per acre for such vein within twenty-five feet on 
each side at the surface thereof, counsel for the plaintiff in 
error coolly assert that where a placer claim contains a 
deposit in rock in place either not coming to the surface at 
all or lying in a greater or less horizontal position beneath 
the surface, or appearing at the surface elsewhere, the stat- 
ute does not apply to such deposits, but they pass with the 
grant of the placer patent. It has been frequently asserted 
and the proposition has never been successfully denied, 
either before this Court or elsewhere, that at the time of 
the passage of the act of May 10, 1872, many of the con- 
ditions attendant upon the formation of ore bodies in this 
country were unknown; not in the sense that similar for- 
mations had not been found elsewhere, but they were not 
supposed to form a part of the mineral wealth of the United 
States. Strata or beds of mineral ore in rock in place con- 
forming to the structure of the country, lying between the 
different rock formations and occupying other than sub- 
stantially a vertical position, not having been developed at 
the time, no provision was made in terms for the manner 
of their location and patenting; but the tremendous 
impetus which the passage of the act of May to, 1872, 
gave. to the mining industry of the far West, led to the 
discovery of such formations in great numbers, and doubt- 
less seventy-five per cent. of the present silver product of 
the United States comes from contact and stratified deposits 
instead of fissure veins. Can it be said that because the 
formation of the ore deposit underneath the Moyer placer 
does not protrude from or appear at the surface of the 
placer, therefore the patent to the placer conveys such de- 
posit to the patentee? If so, then the granting and the 


excepting clause of a placer patent must be determined, not 
by the statute itself, but by the topographical and geolog- 
ical formation of the country embraced within its bound- 
aries, and a man would be able to acquire title to a known 
flat deposit in Leadville by a placer patent while he would 
be denied the same right under a similar patent issued 
under the same statute to ground in some other part of the 
State of Colorado, where the deposits in place are more 
vertical in their formation. Thus the formation of the vein 
and the angle of its descent into the earth would become 
the controlling feature in the problem of statutory construc- 
tion. “Itisa vein” says counsel, “the top, apex or out- 
crop of which occurs within the placer, that section 2333 
has in contemplation. Otherwise, how can you know in 
which direction to locate a fifty foot strip or ascertain its 
width so that from such center twenty-five feet on either 
side can be measured?” This is a query that deserves 
some attention, not because of its difficulty, but because it 
arises directly from the language of the section. The 
statute concerning the location of lode claims also provides 
that such aclaim may equal but not exceed 300 feet on “ each 
side of the middle of the vein at the surface.” It has been 
found necessary, owing to the character of the mineral 
veins and deposits, some of which are found practically 
flat and others of which are found with the top or “ out- 
crop’ many feet below the surface, to assume, for the pur- 
pose of enabling citizens to acquire patent that where a 
shaft sunk on such formations encounters mineral, such 
point is the center of the vein and to measure the given 
number of feet on either side of such shaft. By this theory 
many locations have been made possible which otherwise 
would have found no warrant in law; and innumerable are 
the patents which have been issued to such locations. The 
same theory ts applicable, or should be, to the proviso 


under consideration in section 2333. 
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But if, for the sake of argument, such a thing is con- 
ceded to be undeniable, then the obvious conclusion is that 
since Congress never intended that a placer patent should 
cover lode claims unless such lode claims were specially 
mentioned therein, such patent can never convey a vein or 
lode known to exist within its boundaries but not protrud- 
ing at the surface on account of its character, formation 
and condition in the earth, and, consequently, land contain- 
ing such a deposit, and valuable for no other mineral pur- 
poses than because of its containing such a deposit, never 
should be the subject of an application or entry as a placer 
claim; and if the plaintiff in error is the owner of sucha 
claim, containing such a deposit known to exist to its grant- 
ors prior to or at the time of the patent, it cannot complain 
that its patent is worthless unless it be permitted to retain 
that which was never granted by it, unless the vein devel- 
ops “so that its width can be ascertained by measurement,” 
since you must take “ twenty-five feet on either side of it 
at the surface.” The sort of veins which Congress intended 
to except must be such “as extend by their edge, top or 
apex through the country rock or other surrounding for- 
mation, upwards to or through the surface and downwards 
perpendicularly ;"’ and nothing is a vein or lode which 
does not come within this description. Therefore, from 
the situation of the vein in controversy, it is no vein at all 
within the limits of the placer patent. It is needless to add 
that such a course of reasoning would defeat the chief ob- 
ject of the statute. 

And so counsel insist that not only that the vein in 
question was not excepted or intended to be, but that the 
acquiring of title to it by the placer patent, and as placer, 
was the only mode of so doing, and that which Congress 
intended. To this extreme does such a maze of contradic- 
tions carry them. The very definition of a vein or lode is 
ignored, if not denied. It is no longer any “ zone or belt 
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of mineralized rock lying between boundaries clearly sep- 
arating it from the neighboring rock, impressed with the 
same forms, coming from the same sources, and appearing 
to have been created by the same processes;” but it ts 
something which can be touched at the surface and must 
be perpendicular or practically so, in its course downward. 

If anything were needed to demonstrate that this isa 
fallacy, the third exception in the patent supplies the need. 
That gives the right to entry within or upon the placer to 
the proprietors of any vein which penetrates, intersects, 
passes through or dips into it. In addition to this we have 
only to refer to the decision in 116 U.S., where the exis- 
tence of veins or lodes, not coming to the surface, are rec- 
ognized as being embraced within the limits of the excep- 
tions. 

The developments of the past twenty years have proven 
the existence of veins or deposits descending more or less 
perpendicularly into the earth, but which do not, in their 
upward course, reach or penetrate the surface. They are, 
in miners’ parlance, * blind lodes,” or lodes with a blind out- 
crop. They possess all the characteristics of vein or lode 
deposits, being continuous, well defined, easily traceable 
after being found, their contents evidently coming from the 
same source, etc., save that they cannot be seen until ex- 
posed by shafts or other workings. Now the same course of 
argument which establishes the proposition that a “ blanket ” 
lode or vein, if occurring within a placer claim, cannot be 
excluded or exempted from it, also establishes the impos- 
sibility of excluding or exempting the “blind” lodes re- 
ferred to. You cannot define them at the surface, hence 
you cannot locate your 50-foot strip at the surface. You 
can only obtain an “ambulatory” grant to them, hence they 
pass to the owner of the placer patent. The owner of the 
placer claim may, prier to his application, have discovered 
the existence of a “blind” lode within its boundaries by 
explorations made either in person or by others. He may 
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know it from developments made on adjacent properties, 
but nevertheless his placer patent is omnipotent because, 
forsooth, the vein does not occupy the physical position 
in the chain which he thinks it should. His failure to in- 
clude it within his claim bv special application for patent to 
it is meaningless, because the statute, when properly con- 
strued, declares such failure only to be a “ conclusive decla- 
ration” that he has no right of possession “ to such vein or 
lode claim” only when the vein in such claim descends 
perpendicularly into the earth and has a top or apex coming 
directly to the Surface and easily seen without the necessity 
of development for that purpose. 

This construction of the statute would be, we doubt 
not, peculiarly acceptable to the plaintiff in error, and give 
some value to its: many “ placer claims.” ,A construction, 
however, which is based not upon the rules and maxims of 
a long andgsound experince, but upon the physical peculi- 
arities of a mining camp, is not to be expected from any 
Court. We must have one law and one construction for 
the entire country, not one which necessitates changes with 
different conditions, or one which depends for’ its perman- 
ancy in any given location upon the results of further re- 
search or development. 

That Moyer was acting for Stevens when he obtained 
the patent to this placer; that both knew of the existence 
of the deposit now called the Sierra Nevada when applica- 
tion therefor was made; that such knowledge and the con- 
sequent exception of the Sierra Nevada lode from the oper- 


ations of the placer patent is to be conclusively presumed 
from the action of the Land Department in granting patent 
to the defendants in error appears to us to be bevond dis- 
pute. We therefore most respectfully ask for an affirmance 
of the judgment of the Court below. 


T. M. PATTERSON, 
C. S. THOMAS, 


Attorneys for Defendants in Error. 
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Pleas before the judges of the circuit court of the United States 

for the fifth circuit and northern district of Texas, at Dallas, 
at the district court room, at the January term, in the year of our 
Lord one thousand eight hundred and eighty-six, in the case 
wherein Societe Fonciere et Agricole des Etats Unis is plaintiff 
and Sam. H. Milliken is defendant. 


Be it remembered that on the 6th day of June, in the year of our 
Lord one thousand eight hundred and eighty-five, the said plaintiff, 
by Harcourt & Ball, its attorneys, came into the court aforesaid, be- 
fore the judges thereof, and filed its declaration or petition against the 
said defendant; which said petition is in the words and figures fol- 
lowing, to wit: 


Plaintiff’s Petition. 


In the United States Circuit Court, Fifth Circuit and Northern Dis- 
trict of Texas, at Dallas. 


To the Hon. A. P. McCormick, judge of said court: 


The petition of the “Societe Fonciere et Agricole des Etats Unis,” 
a foreign corporation duly incorporated and organized by the name 
aforesaid under the laws of the Republic of France, and has its prin- 
cipal place of business in the city of Paris, in the said Republic of 
France, and is a citizen of said Republic of France, and in liquida- 
tion, and brings this suit in its own corporate name and is joined 
herein by Edmond Moreau, the liquidator, who was duly appointed 
on the — day of November, 1882, by the French court, in Paris, 
having jurisdiction of the same, to be the liquidator of said oe 
with full power and authority to take and hold possession of all the 
property and effects of said corporation and to manage and 
2 control the same, and to institute and maintain any and all 
suits at law or in equity necessary and proper to assist, pro- 
tect, and maintain the rights of property and of action of the said 
corporation, and he joins in this suit in his said representative ca- 
pacity for all jegal purposes, and by the authority of the said court 
prosecutes this suit and represents that he and the said corporation 
are citizens of the said Republicof France; and, complaining of the 
defendant, Sam. H. Milliken, who is a resident citizen of the county 
of Parker, in the State of Texas, respectfully represents that on the 
9th day of January, 1883, the said defendant, Sam. H. Milliken, filed 
a suit in the United States circuit court for the northern district of 
‘Texas, at Dallas, against the said plaintiff, “Societe Fonciere et Ag- 
ricole des Etats Unis,” alleging, among other things, that the said 
defendant is a foreign corporation and is the owner in fee of large 
bodies and tracts of land in the counties of Parker and Palo Pinto, 
in the State of Texas. The said defendant has an office and place 
of business and a general agent acting for it in the city of Weather- 
ford, in Parker county, Texas; that Henry P. du Bellet is the duly 
authorized general agent of the defendant at said place. 
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It was alleged that the said corporation was organized under the 
law- of the Republic of France and has its principal place of busi- 
ness in the said Republic of France and is a citizen of said Republic. 
It was then atleged that on the 21 day of July, 1882, the said cor- 
poration, by its general agent, Henry P. du Bellet, made, executed, 

and delivered to the said Millican its promissory note in sub- 
o stance as follows: 


$15,800. WEATHERFORD, Texas, July 21st, 1882. 


Without grace, ninety days after date we or either of us promise 
to pay to the order of Sam. H. Milliken fifteen thousand eight hun- 
dred dollars, at the First National Bank, at Weatherford, for value 
received, with interest at the rate of twelve per cent. per annum from 
date and ten per cent. as attorneys’ fee if collected by law. 

(Signed) SOCIETE FONCIERE ET AGRICOLE 
DES ETATS UNIS, 
By HENRY P. pu BELLET, Gen'l Agent. 


It was further alleged that said corporation, by its said agent, made, 
executed, and delivered to C. H. Milliken, cashier, its promissory note 
in substance as follows: 


$5,000. WEATHERFORD, TEXAs, July 9th, 1882. 


Without grace, ninety days after date we or either of us promise 
to pay to the order of C. H. Milliken, cash’r, five thousand dollars, at 
the First National Bank of Weatherford, for value received, with in- 
terest at the rate of twelve per cent. per annum from maturity and ten 
per cent. as attorneys’ fee if collected by law. 

(Signed) SOCIETE FONCIERE ET AGRICOLE 
DES ETATS UNIS, 
By HENRY P. pu BELLET, Gen'l Agent. 


It was further alleged that said corporation, by its said agent, made, 
executed, and delivered to Sam. H. Milliken its promissory note in 
substance as follows, vis: 


$3,000. WEATHERFORD, TrExas, Dec. 27, 1882. 


Without grace, forty days after date we or either of us promise to 
pay to the order of Sam. H. Milliken three thousand dollars, at the 
First National Bank of Weatherford, for value received, with interest 

at the rate of twelve per cent. per annum and ten per cent. as 
a attorneys’ fee if collected by law. 
(Signed) SOCIETE FONCIERE ET AGRICOLE 
DES ETATS UNIS, 
By HENRY P. pu BELLET, Gen'l Agent. 


It was alleged that all of said notes were owing and unpaid and 
all overdue except the last-mentioned note, which it was alleged 
would be due on the Sth day of February, 1883. There was a prayer 
for citation to the defendant and for a writ of attachment and for 
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judgment fur $23,800, the amount of said notes, with interest and 
attorneys’ fees, and for foreclosure of attachment and general relief; 
all of which will more fully appear by reference to the original 


_ papers filed in said court in No. 374 on the docket of said court. 


our petitioners further represent that on the 19th day of May, 
1883, the said defendant, Sam. H. Milliken, filed another suit in the 
United States circuit court for the northern district of Texas, at 
Dallas, against the said plaintiff, “Societe Fonciere et Agricole des 
Etats Unis,” alleging, among other things, that the said “Societe 
Fonciere et Agricole des Etats Unis” is an alien and a citizen of the 
Republic of France, incorporated by said name under the laws of 
said Republic of France, and has its principal place of business in 
the said Republic of France; that it is a foreign private corporation, 
but has an office and a general agent for the transaction of its busi- 
ness in the city of Weatherford, in Parker county, Texas; that 
Henry P. du Bellet is the general agent of the defendant at said city 
of Weatherford, Parker county, Texas. ? 
It was alleged that the said corporation, by its general agent, 
Henry P. du Bellet, did, on the 16th day of May, 1883, 
5 make, execute, and deliver to the plaintiff, Sam. H. Milliken, 
its note in substance as follows, viz: 


$2,819.99. WEATHERFORD, Texas, May 16, 1883. 
Without grace, one day after date we or either of us promise to 
pay to the order of Sam. H. Milliken two thousand eight bundred 
and nineteen ,;%%; dollars, at the First National Bank of Weather- 
ford, for value received, with interest at the rate of twelve per cent. 
per aunum from maturity and ten per cent. as attorneys’ fee if col- 
ected by law. 
(Signed) SOCIETE FONCIERE ET AGRICOLE 
DES ETATS UNIS, 
By HENRY P. pu BELLET, Gen’l Agent. 


It was alleged that said note was overdue and unpaid. There 
was a prayer for citation to the defendant and for judgment for the 
amount due on said note and for the ten per cent. for attorneys’ fees 
and for general relief, all of which will more fully appear by refer- 
ence to the original papers on file in said court in No. 431 on the 
docket of said court. 

Petitioners further represent that while it appears from the 
pleadings in the two suits cited and referred to as aforesaid that 
the said corporation, “Societe Fonciere et Agricole des Etats Unis,” 
was an alien and a foreign corporation and a non-resident of the 
State of Texas, yet the plaintiff in said suits, Sam. H. Milliken, ille- 
gally and wrongfully pretended and represented that the said cor- 
poration was a resident citizen of the county of Parker, in said State, 
and induced the clerk of said court to issue a citation for personal 

service, and directed the same to be served on Henry P. du 
6 Bellet, of Parker county, Texas, and there was a pretended 
service of said citations in each of said cases by the United 
States marshal of said district on the said Henry P. du Bellet, as 


4 SOCIETE FONCIERE ET AGRICOLE DES ETATS UNIS VS. 


will appear by the said officer’s return, and there was no personal 
service or service by publication, or any other service known to the 
law, made upon the said corporation, Societe Fonciere et Agricole des 
Etats Unis. 

Petitioners further represent that at the date of the filing of the 
first suit as aforesaid by the said Sam. H. Milliken, on the said 9th» 
day of January, 1883, the said Milliken sued out a writ of attach- 
ment based upon the ground and allegation that the defendant in 
said cause was nota resident of the State of Texas or is a foreign 
corporation or is acting as such, and by virtue of said attachment 
the United States marshal proceeded to levy upon a great number 
of different tracts of land situated in the counties of Parker and 
Palo Pinto, which will be hereinafter more particularly set forth and 
described ; that notwithstanding there was no legal or valid service 
of the citation in the said two suits above mentioned and described, 
yet the said Sam. H. Milliken pretended and represented to said 
court that service was perfected and the defendant in said suits had 
been legally cited, and thereupon the said court was misled and de- 
ceived, and proceeded on the 8th day of June, 1883, to render judg- 
ment in said cause No. 374 for the sum of $28,627.50, with twelve 

per cent. interest on $26,025 and all costs, and in said cause 
7 No. 431 for the sum of ——, with twelve per cent. interest and 

all costs, and also a decree foreclosing the attachment lien on 
the said tracts of land; that said judgments were rendered by 
default and there was no service of process or acceptance or 
waiver of process or appearance by the defendant in said suits ; 
that the said foreign corporation was not an incorporated com- 
pany known to the laws of Texas and within the meaning of art. 
1223, Rev. Statutes of Texas, so as to authorize service of citation 
upon a local agent, and the said suits were not brought in Parker 
county, as contemplated by said statute, nor was the service made 
on said agent in Dallas county, where the said suits were brought. 

Petitioners now represent to this honorable court that the said 
corporation, “Societe Fonciere et Agricole des Etats Unis,” was duly 


incorporated in Paris, France, by authority of the law of the French — 


Empire of 24 July, 1867, regulating anonymous societies for the fol- 
lowing objects and purposes, viz: 
“This society has for its object all real estate, agricultural, and 
commercial operations of every nature whatsoever regarding the 
urchase, the acquisition in the way of grants or otherwise, and the 
improvement as owner or otherwise of lands in the State of Texas, 
America; the execution of public or private improvements and im- 
provements of every kind on the lands worked by the society; the 
sale or transfer of all products, lands, and other real or personal 
property belonging to the society. The society may also consolidate 
with other companies and establishments of same or different nature 
situated in France or in America, acquire all rights and 
8 obligations of these companies, or take an interest therein.” 
That said corporation was duly organized on the Ist day of 
October, 1880, and had its domicil and principal office in Paris, 
France; that under and by virtue of art. 11, Code Napoleon, of the 14 
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SAM. H. MILLIKEN. 


July, 1819, which was a general public statutory law and which 
has been ever since and still is in full force and effect, all the rights 
| of natural-born subjects and citizens of the Republic of France, both 
in and to the acquisition, holding, and disposition of real and personal 
property of every description situated within said Republic, are ex- 
pressly given to and conferred upon foreigners and aliens, and by 
virtue of said law and the treatise between the two Governments 
citizens of the United States are entitled to the same civil rights in 
France which are granted to Frenchmen. Petitioners represent 
that the said corporation, accepting the overtures of the State of 
Texas in inviting foreign capihal and immigration, invested in the 
| State of Texas $50,000 in the purchase of 50,000 acres of wild, un- 
| improved lands in the said counties of Parker and Palo Pinto, and 
commenced improvements on a large portion of the same and set- 
tled a large number of immigrants on the same; that said corpora- 
tion had no principal office or place of business in the said State of 
Texas, but it had an agent, Henry P. du Bellet, in Weatherford, 
Parker county, with cértain limited and restricted powers for mak- 
ing contracts, but he had no power or authority to waive or accept 
service of process and was not designated as an agent upon 

9 whom service could be made. 

Petitioners represent that at the time of the execution and 
delivery of the said promissory notes to the said Milliken by the 
said agent, Henry P. du Bellet, he also made, executed, and delivered, 
. asa cotemporaneous instrument, two deeds of trust, to secure the 
| payment of the above-described promissory notes of $5,000 and 
$15,800, by the conveyance of 17,470 acres of land in Parker and 
| Palo Pinto counties and also valuable town and city lots in the 
city of Weatherford and in the town of Mineral Wells, in Palo 
Pinto county, and which was ample security for all of said debts 
. and embraced the lands and lots attached by the U.S. marshal, as 
shown by his inventory filed in said court on the 20 day of Jan- 
uary, 1883, valued by him at $27,395.53. The said defendant 3 
herein is notified to produce the original of said trust deeds on the = 
trial hereof, or else secondary evidence will be offered of the same. ed 

Petitioners further represent that at the time of filing the said 
suit on said notes the defendant, Sam. H. Milliken, filed with his 
petition an affidavit in writing that plaintiff is not a resident of the 
State of Texas or is a foreign corporation or is acting as such, and 
) thereupon obtained the said writ of attachment, which was levied 
’ as aforesaid on the said lands and town lots; that in the said pre- 
tended judgment there was no proper decree or judgment; that said 
attachment lien as it existed on the said 10th day of January, 1883, 
| be, and the same is hereby, foreclosed, and that an order of 
10 sale be issued, &c., but it was recited in said judgment that 
the attachment lien be foreclosed “ by a sale of the said lands,” 
| 
? 
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and the clerk was directed fo issue an order of sale, &e. ; that an 4 
order of sale was issued in said cause on the 29th day of Jane, 1883, a 
f and by virtue of said order the United States marshal proceeded to a 
: sell, in the town, of Palo Pinto, State of Texas, on the 7th day of 

' August, 1883, a large amount of the property of said company, 
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when the said Sam. H. Milliken became the purchaser of the fol- 
lowing tracts and parcels of land, at the following prices, within the 
reservation of the Memphis and El Paso & Pacific Railway Com- 
pany, in Palo Pinto county, viz: 


Block 11, see. 25, 480, acres, at .-...-----------..-.-- $200 00 f 
1. sec. 27, 428 ln aa aa il i a 400 OO 
“ vse 23, ee I I a case setcieallaicts ecaigeiiien tnd ‘ 300 OO 
" . * 7 git eT IE AB siaseneaieiialecilecti 300 00 
: 2, “ 11, 640 ee re eee! RAE Fa " 400 OU 
: 2, “* 15,640 eS ee NM F am ES eMC a 300 OO 
“2 & 417 640 ES RE EY GES He 300 00 
my 2, * 19, 640 Pi 640 OO 
“ 9 & 91 640 ages te Rear eae EAGAN at 300 00 
2g 2, “* 29, 640 ae 300 OO 
“ 9 & 31 640 ee eiainh se 400 00 
oe ee 
ae i MA ea el 300 00 
ee eee 603 50 
“ 41 & 35 640 he Be ANIL i PE. 12 _ 300 00 | 
" Me cet iia cern mete a oo ap HET I 300 00 ; 
" . 1, 508.66 sf ANNA RIE LS aN RT Net 300 00 
: ae: 0 scented ine aiiteatied aa 300 OO 
“ 9 « 93 640 “ on iA. A Aaa etRE SS Dae 400 00 
“ 9 « 95 640 ENG ATE RAEN Sti 640 00 - 
ee See NE I reins cen tetneneesoinennin 400 OO 
11 Biock 2, sec. 33, 640 acres, at..<cec ccoccccccace 790 00 
* aoe? aE ICL Si INES PS ED 640 00 
ne NOR: re I Ns sicenens Wietlieiaimeeinianieniiniohes 640 00 
I I IID ON a sae dei lien seal 2,103 25 | 
3 ” ae a a 10 20 ! 
And the following tracts to other purchasers: | 
Block A, sec. 65, W. K. Bell, 625.90 acres, at-----.-.-- 175 00 | 
. “ 5, H. C. MeClure, 421 80 acres, ER 21 00 
ee ee ae ee ee ee a callings 45 00 | 
. as in 2 eee Fe 45 O00 | 
“ A, “ 19, G. D. Oakes, 281.21 eee ol OO 
_ “« “ 27, W.J. Hale, 203.47 pal Mh ere Et 20 OO 
s eo 15, FL J. White, 640 etl Rigi te 40 OO 
“  « « 17 FJ. White, 640 OS Wee oe 61 00 
“1 “ 9, J. H. Baker, 431.21 a aed 40 00 
“1 * 19, J. L. Cunningham, 562.41 acres, at. D0 00 
” 1 “ 21, F. J. White, 320 aeres, at... -- ae ee 32 00 
$12,386 95 : 


And afterwards, on the 4 Sept., 1883, the said marshal sold in the 
town of Weatherford, Parker county, the following property, which 
was purchased by Sam. H. Milliken: 
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Section 249, 640 acres, at 
263, 622.23 acres, at 
275, 640 acres, at 


sé 


And afterwards, on the Ist day of April, 1884, the the said United 
States marshal sold, under said order of sale, in the city of Weather- 
ford, Parker county, Texas, to the said Sam. H. Milliken the follow- 
ing-described city lots in Weatherford at the following prices: 


7, 612.60 
89, 437.79 
93, 322.77 

169, 249.22 
173, 640 
185, 382.27 
207, 640 
at’. 419.60 
227 ; 398. 06 


Section 235, 620 acres, at 
Section 245, 640 acres, at 


“ 247, 560 


277, 640 
279, 640 
299, 264.22 
311, 640 
313, 640 
315, 515 


251, 149.2 


és 


éc 


sé 


sé 


a 
es 4 im ce as ‘“ s 7s =" 
ey a A ee OR a Ee ON ee Sere 
ae ge Se wi =e oe ‘ 


ce ewes = =—- “ee ee ee ow wr oe SS eS = 
-—— ewe wre rr Oe er Se Se re wr ees Fee eS << 
-—-——— Se ee 
-~_——— omer eee rfc err er Or rr er Fe ee 
“~— F< = ee wr Kr ee rr ere er ee ee a a a oe 
-—<eeenreesen eS = = = 
“~-——— wee ee er KK Fr ree er rere ef ee ee oe 
o—-saes ee | ee eee eee ee Se eee ese — = 


iT} 


-"‘““o oe @e e@eee«®we§ es «#e «je Gee @ @ <= < 


——S— Sw eer ee ee 6S 


fe @e e+e ee = — —memwencn0a + — —  -—- ~ rw ee eee se - = 


“see eer rl rer lnm mnmrmtUmcst CU rr OC rr lC rr lr rr Or er Or lee ee ee ee 


-—oeoer ec oe oe ee = = & 


SAM. H. MILLIKEN. 


73, 456.56 acres, at 


Sales aggregating.--.-- ..-. -----..---...... via 
Also bI’k A, see. 17, 632.30 
Adding sales in Palo Pinto Co 


4 lots in block No. 1, lots 1, 2, 3, & 4, at $5 ea... -.-.- 
16 “ 2. “ 1 to 16, at $5 ea 

16 rT) sé 66 3, sé ] “6 16, “ 

9 ‘6 66 ‘6 4, é 7, 8, sé 

7 6 6 “6 5, “ | to 7, iT) 

ae. =e © 4? ae Geom 

: 2 “ « 6 “ 2 to8, at $5.-- 


4 lots, block 7, lots 1 to 4, at $5 
“ 10 to 13, at $5 
q) 6é 16, sé 
6“ 10 6s 16, “cc 
10 lots, block 11, 1 to 10, at $5 


4 
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And under alias execution— 


oe 


rT 8, 


‘“ {), ss 


iT) 10, 


——<—<———- =e ow cee & 


$30,681 95 
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13 14 lots in block 12, lots 3 to 16, at $5 ....-.----- 70 00 
.: “3a oe r im 8 Be weedeeteutan 70 00 
10 lots in block 14, lots 1 to 10, at $5 ..-------------- 20 00 
] ” oa —_ "a Deslattes ieiiamiidiiiiiael 5 OO 
yi om a ee 15 00 
) . . oe BO Oe @ ..  ccccencisietniele 45 00 
se fe Be DS ee i eee 75 00 
4 - 7 a oe Ogee aii 20 OO 
| " hehe &  } fees 75 VO 
sy ‘6 ‘6 30, ‘““ q) sé 16, “6 a a 40) O00 
or: = a eee. EE Te ot eaten 40 00 
16 - - —_ 2" - a en a SO 00 
es “a a. ~ “Gees SO OU 
— ” o> " 2° 48 ™ | cao 60 00 
4 és és 35, sc 12 66 16, hep er 90) OO 
1,179 00 

RG CRE GE Bind nsincctcnentenanioae 30,681 95 


$31,860 95 


Petitioners now charge and allege that for the want of service of 
process as aforesaid and for other causes set forth the said court 
was without jurisdiction, and the said judgment rendered as afore- 
said was nugatory, null, and void; that the said attachment pro- 
ceeding was also null and void because the affidavit for attachment 
alleged in the disjunctive the existence of one or the other of two 
or three distinct causes for the attachment; that the said order of sale 
was illegally issued during the session of said court, and the. val- 
uable property of said corporation was illegally and wrongfully 

sold for a grossly inadequate price; that the said Sam. H. 
14 Milliken, by his management, prevented fair competition 

and discouraged and prevented other bidders, so that he 
could obtain the purchase of all of said property; that he falsely 
pretended to the agent of said corporation that all he wanted was 
to get a judgment, and that at any time he would give up said prop- 
erty upon the payment of said notes and interest. 

Petitioners further allege that said judgment was illegal and void 
because the said corporation was in the hands of a receiver, known 
under the laws of France as a liquidator, who was the public agent 
and trustee of said corporation and could not delegate any authority 
to the agent in Texas to act and represent the said corporation at 
the time of the filing of said suit, and the pretended service of said 
process and at the date of said judgment, and of this the said Sam. 
H. Milliken had full notice; that the said corporation and the said 
liquidator did not have legal notice of said suit and had no oppor- 
tunity of filing their defense; that they have a good defense to said 
action, in this: That the said Sam. H. Milliken was the president of the 
First National Bank at Weatherford ; took advantage of the embar- 
-assmentof said corporation and itsagent and exacted and demanded 
extravagant usurious interest, which was included and embraced in 
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said promissory notes and on open account, and the usury amounted 
at the date of said judgment to the sum of $1,179.08; that theamount 
of money really advanced and loaned to said corporation 
15 by said Sam. H. Milliken was the sum of about $23,140.00; 
that the amount of twelve per cent. interest on said sum was, 
up to date of said judgment,on the 8 June, 1883, the sum of $2,000.38, 
and the excess over that amount and’ the illegal interest on open 
account of $297.44 is the amount of money which was demanded 
and paid to the said Milliken by the said corporation; that in ad- 
dition to said usurious contract the stipulation in said promissory 
notes for the payment of ten per cent. as attorney’s fee, if collected 
by law, was an artful device to cover illegal interest, and that 
amount was received and collected by the said Milliken and was not 
paid to any attorney asa fee for collecting said note; that by rea- 
son of said errors, wrongs, and irregularities the said corporation 
has been damaged in the sum of $80,000, which is the reasonable 
value of said property at the time it was purchased by the said Sam. 
H. Milliken; that the said plaintiffs did not ascertain or discover 
the real facts and the illegality of said proceedings and the nature 
of the defense to said suits until within the last three months; that 
the said corporation is ready and willing to pay to said def’t, Sam. 
H. Milliken, the full amount of all that is legally due on said prom- 
issory notes and will submit to any judgment or decree that may 
be rendered herein. 
Wherefore your petitioners pray that the defendant may 
16 be cited to answer this petition, and that, upon a rehearin 
and review of said cause, said judgment may be set asidean 
all the proceedings thereunder vacated, annulled,and cancelled ; that 
said sales may be set aside, and all the deeds and conveyances made © 
by the said marshal to the said Sam. H. Milliken may be decreed 
void and cancelled, and that the fabulous cost bill rendered by the 
said marshal be retaxed and corrected, and that such judgment may 
be reformed and rendered for the principal sum of money due on 
said notes, excluding the whole rate of interest as prescribed by law 
in such cases, and that said plaintiffs have such other and further 
relief as they or either of them may be entitled to. 
(Signed) HARCOURT & BALL, 
Attorneys for PUff-. 


THE State or Texas, County of Parker: 


Before me, Henry Miller, a notary public in and for the said 
county of Parker, personally appeared Henry P. du Bellet, and, after 
being duly sworn, stated on oath that he is the agent of the said 
plaintiff, Societe Fonciere et Agricole des Etats Unis, and of the 
liquidator, Edmond Moreau, and that the facts stated and set forth 
in the foregoing petition are true. 

(Signed) HENRY P. pu BELLET. 


Subscribed and sworn to before me this third day of June, 1885. 
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county, Texas, this 3rd day of June, 1885. 


[SEAL. | (Signed) HENRY MILLER, 
Notary Public, Parker Co., Tex. 
17 (Endorsed :) No. 784. “Societe Fonciere et Agricole des 


Etats Unis” et al. vs. Sam. H. Milliken. Petition for rehear- 
ing and to set aside judgment by default. Filed June 6,1885. A. 
J. Houston, clerk, by Jas. D. Adams, deputy. 


SocieTE FoncreRE Et AGRICOLE Des Erats Unis et al. 
No. 784. 


v8. 
Sam. H. MILiiKen. 
Tnurspay, January 28, 1886. 


This day, upon application of plaintiffs, they are hereby granted 
leave to amend in this cause. 


18 SocireTE FoNCIERE ET AGRICOLE DES Erats UNIs 
Vs. 
Sam. H. MILLIKEN. 


And now comes the said plaintiff, by leave of the court, and, for 
amendment to its original petition in said cause, asks leave to sub- 
mit the following as additional jurisdictional causes for the nullity 
of said default judgment: 

1. Because it appears that the citation commanded the United 
States marshal to sammons the said corporation by name and did 
not authorize a direct service to be made on the said Henry P. du 
Bellet. 

2. Beeause the return shows that it was served on a person not 
named in the writ without legal authority. 

3. Because the record fails to show that the foreign corporation 
had established an agency in the State. 

4. The attachment was illegal and void because the attachment 
bond was not “in a sum not less than double the debt sworn to be 
due.” The said bond was in thesum of $48,000, and the debt sworn 
to be due was $23,800, with interest, as stated in‘ his petition, which, 
on the date alleged to be due,on the 5th day of February, 1883, was 
$1,219.20, and the total debt was then $25,019.20, with 10 %, att’y’s 
fee of $2,501.92, making the total debt sworn to be due $27,521.12 on 
the Sth day of February, 1883. 

5. Because there was no valid levy of the attachment or any re- 
turn thereon by the U. 8S. marshal with his action endorsed or 

attached thereto and signed by him officially. 
19 6. Because there was no return by the officer describing the 
property attached with sufficient certainty to identify it or 


to show that any levy or lien had been placed on the property or 


any date when it was attached. 
Wherefor- plaintiff prays judgment. 
(Signed) HARCOURT & BALL, 
Att’ys for PUG. 


Witness my hand and notarial seal, at office,in Weatherford, Parker 
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(Endorsed :) No. 784. Societe Fonciere et Agricole des Etats Unis 
vs. Sam. H. Millican. Amendment. Filed Jan’y 28, 1886. A. J. 
Houston, clerk, by Jas. D. Adams, deputy. 


2() Summons. 


In the United States Circuit Court, Fifth Circuit and Northern Dis- 
trict of Texas, at Dallas. 


The President of the United States of America to the marshal of the 
northern district of Texas, Greeting : 

You are hereby commanded to summon the Societe Fonciere et 
Agricole des Etats Unis, if to be found in your district, to be and 
appear before the honorable circuit court of the United States, at the 
next regular term thereof, to be holden for the fifth judicial circuit 
and northern district of Texas, at the court-room thereof, in the city 
of Dallas, on the first Monday, it being the fourth day, of June next, 
to answer the petition in case No. 374, filed on the ninth day of Jan- 
uary, 1883, of Samuel H. Milliken, plaintiff, against The Societe Fon- 
ciere et Agricole des Etats Unis, defendant. The nature of the 
plaintiff’s demand is as follows, to wit: Suit to recover the sum of 
$23,800, now due from defendant to plaintiff, except the sum 
of $3,000.00, which will become due on the 5th day of February, 
1883, for which said amount defendant delivered to’ plaintiff, by its 
general agent, Henry P. du Bellet, three certain promissory notes. 
for fuller statement reference is made to certified copy of petition 
hereto attached, of which you will serve the said The Societe Fon- 
ciere et Agricole des Etats Unis also with the accompanying certified 
copy of said petition and with a true copy of this writ. Her-in fail 
not, and due return of this writ make on or before the 4th day of 

June next showing how you have executed the same. 
21 Witness the Honorable Morrison R. Waite, Chief Justice of 

the Supreme Court of the United States, and the seal of the 
circuit court thereof, at Dallas, Texas, this 9th day of Jamuary, in 
the year of our Lord eighteen hundred and eighty-three, and of 
American Independence the 107th year. 

[SEAL.] (Signed) A. J. HOUSTON, 
Clerk of said Circuit Court. 


(Endorsed :) No. 374. U.S. circuit court, northern district of 
Texas,at Dallas. Samuel H. Milliken vs.Societe Fonciere et Agricole 
des Etats Unis. Original citation to Societe Fonciere et Agricole 
des Etats Unis. Parker county. Issued on the 9th day of January, 
A. D. 1883. Houston, clerk. Returned and filed on the 11th day 
of January, A. D. 1883. Houston, clerk. 


Marshal’s Return. 


Received this writ on the 9th day of Jan’y, 1883, and I executed 
the same on the 10th day of Jan’y, 1883, by delivering to the within- 
named defendant’s gen’! agent, H. P. du Bellett, at Weatherford, 
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Parker county, Texas, in person, a certified copy of the petition in 
this case ; also a true copy of this writ. | 
JAMES A. McKEE, 
U. S. Marshal, N. D. T., 
3 By A. J. HALEY, Deputy. 
PAID cistcitingith einninlaienstsaiaheiiibien $2 00 


SID cirigabeiiaieermneecen taliniits 3 78 
De icsniignsiinnsitiet $5 78 
22 Affidavit for Attachment. 


United States Circuit Court for the Northern District of Texas, at 
Dallas, Texas. 


Sam’L H. MILLIKEN 
vs. 
SocrETE FoNcIERE ET AGRICOLE DES Etats UNIs. 


Before me, the undersigned authority, this day personally ap- 
“craggy Sam’l H. Milliken, who, having been first sworn, says that 
e is the pif in the above-entitled cause; that the def’t, Societe 
Fonciere et Agricole des Etats Unis, is justly indebted to him in the 
sum of twenty-three thousand eight hundred dollars, with interest, 
as stated in his petition ; that of this sum twenty thousand & eight 
hundred dollars is now due, and that the sum of three thousand 
dollars will be due on the fifth day of Feb’y, 1883; that the defend- 
ant, Societe Fonciere et Agricole des Etats Unis, is not a resident of 
the State of Texas -or is a foreign corporation -or is acting as such; 
that the attachment is not sued out for the purpose of injuring or 
harrassing the defendant ; that the pl’f will probably lose his debt 
unless such attachment issues. 
(Signed) SAM. H. MILLIKEN. 
Sworn to and subscribed before me on this the 8th day of Jan’y, 
A. D. 1883. 
[SEAL.] MACK B. ROACH, 


Notary Public, Parker Co., Texas. 


(Signed) 


(Endorsed :) No. 374. 5S. H. Milliken vs. Societe Fonciere et Agri- 
cole des Etats Unis. Affidavit for attachment. Filed Jan’y 9, 1883. 
A. J. Houston, clerk. , 


23 Bond for Attachment. 


In the U.S. Cireuit Court for the Northern Dist. of Texas, Holden 
at Dallas, Texas. 


SAMUEL H. MILLIKEN 
vs. 
SocrETE FONCIERE ET AGRICOLE DES Etats UNIs. 
We, the undersigned, Samuel H. Milliken, as principal, and J. W. 
Hedrick, A. 5S. Sumnars, & H. EI. Swain, as sureties, acknowledge 


— 


Vv. 


Lm 


wo eae é : 
RG ee eae 
* i TT 


ourselves bound te pay to “Societe Fonciere et Agricole des Etats 
Unis” the sum of forty-eight thousand dollars, conditioned that the 
above-bound Sam’! H. Milliken, pl’f in attachment against the said 
“ Suciete Fonciere et Agricole des Etats Unis,” defendant, will prose- 
cute his said suit to effect, and that he will pay all such damages 
and costs as:shall be adjudged against him for wrongfully suing out 
such attachment. 
Witness our hands this the 8th day pf Jan’y, 1883. 


(Signed) SAM. H. MILLICAN. 

(Signed) J. W. HEDRICK. 

(Signed) H. E. SWAIN. 
Approved January 9, 1883. 

(Signed) A. J. HOUSTON, Clerk. 


Jan’y 61n, ’83. 
I would state that the parties whose signatures appear to the 
above bond are worth fully the amount of $48,000. 
(Signed) C. H. MILLIKEN, 
Cas. The First National Bank, Weatherford, T’xas. 


(Endorsed :) No. 374. 8S. H. Milliken vs. Societe F. & A. des E. 8S. 
Attachment bond. Filed Jan’y 9th, 1883. A. J. Houston, clerk. 


And afterwards, to wit, on the 8th day of June, 1883, the following 
judgment was rendered by default: 


24 Judgment by Default. 


v8. 


Samuret H. MILLIKEN 
No. 374. 
SociETE FONCIERE ET AGRICOLE Des Etats Uns. 


On this the 8th day of June, 1883, came the plaintiff, by his attoz- 
ney, and the defendant having failed to appear and answer in this 
behalf, but wholly made default, wherefore the plaintiff, Samuel H. 
Milliken, sought to have and recover of the defendant, Societe Fon- 
ciere et Agricole des Etats Unis, his damages by occasion of the prem- 
ises, and it appearing to the court that the eause of action is 
liquidated and proved by instruments in writing— 

It is ordered that the clerk of this court do assess the damages sus- 
tained by the plaintiff, and, the said clerk now here having assessed 
the said dainages at the sum of twenty-six thousand and twenty- 
five dollars as principal and interest, and the further sum of two 
thousand six hundred and two dollars and fifty cents as attorney’s 
fee, it is therefore considered by the court that the said plaintiffdo have 
and recover of the said defendant the said sum of twenty-six thousand 
und twenty-five dollars, with interest thereon at the rate of twelve 
per cent. per annum until paid, and also the further sum of twenty- 
six hundred and two dollars and fifty cents and all costs of this suit. 
It further appears to the court that a writ of attachment was, on the 
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9th day of January, 1883, issued in this cause, which said writ was, 

on the 10th day of January, 1883, by the U.S. marshal for the north- 

ern district of Texas, levied upon the following-described lands, the 
property of the defendant, situated in the counties of Parker 

25 and Palo Pinto, Texas, and described as follows, to wit: 
(Field notes omitted by order of appellant’s counsel.) 

It further appears to the court that by reason of the levy of the 
said attachment writ on the said land the plaintiff has a lien 
thereon. 

It is therefore ordered and adjudged that the said lien be fore- 
closed by a sale of the said land, and that the cierk of this court do 
issue an order of sale directed to the United States marshal for the 
northern district of Texas, commanding him, the said marshal, to 
seize and sell the said land as under execution; that he apply the 
proceeds thereof, first, to the payment of this judgment and costs of 
suit, and any excess that there may be he will pay over to the de- 
fendant, and execution may issue for any unpaid balance. 


Afterwards, to wit, on the 15th day of January, 1886, came the 
suid defendant, Sam. H. Milliken, by Bb. G. Bidwell, his attorney, 
and filed his general and special demurrers to plaintiffs’ petition as 
follows, to wit: 


26 Defendant’s Plea. 
In the U.S. Circuit Court at Dallas, Texas. 


SocliETE FONCIERE ET AGRICOLE DEs Erats Unis ef al. 
vs. No. 784. 
Sam. H. MILviken. 


In this case the def’t, Sam. H. Milliken, comes into court and de- 
murs generally to the pl'fs’ petition herein, and for demur- says 
that it is known in pl’fs’ said petition that the matters & things 
therein set out and complained of and the relief sought are cogniza- 
ble alone by a court of equity, and this court or a court of law has 
no jurisdiction to hear and determine the same nor to grant the 
relief praved for. Wherefore def’t says this court ought not to en- 
tertain said suit to hear and determine the saine, upon which he 
prays the judg’t of the court. 

(Signed) B. G. BIDWELL, 
Alt’y for Def’t. 


Further specially demurring to said petition, the defendant says 
the same is insufficient, because— 

First. The pl’fs are seeking to review a judg’t at law, after the 
adjournment of the term of court at which said judg’t was rendered, 
by a proceeding in said court, which is a court of law and not a 
court of equity. 

Second. PIl’fs’ petition shows that it is brought by def. comp’y 
and one Edmond Moreau, who, it is shown, was not a party to the suit 
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sought to be reviewed, and is not a party; and, further, that 
27 he is a foreign assignee, claiming the property in controversy 
as against a home attaching creditor. 

Third. Pl’fs do not show that they have or had any defense to the 
cluim sued on by def’t and in which the judg’t complained of was 
rendered, but admit the justness of said claim, and they do not show 
why they or the pl’f company did not appear and answer in said 
suit. , 
Fourth. They seek to set aside a judg’t which they say is null and 
void, which, if true, cannot and does not in any way effect their 
rights. 

‘Tien all of which the defendant prays the judg’t of the court. 
(Signed) B. G. BIDWELL, 
Alt’y for Deft. 


Further answering, subject to the foregoing demurrers, the de- 
fendant, Sam. H. Milliken, denies each and every allegation of pl’f’s 
petition and says that the same as averred are untrue. 

(Signed) B. G. BIDWELL, 
Att’y for Def't. 


Further answering, the defendant, Sam. H. Milliken, saya that it 
is not true that he in any way pretended and that the pl’f corpora- 
tion was a citizen of Parker county, Texas, but in his petition he 
expressly averred that it was a foreign corporation. .}t is not true 
that the service on said corporation was illegal, but it was proper 
and legal. It was served on said company’s agent, H. P. du Bellet, 
who was the general agent of said company in Tex. ; it had no other 

agent in the State & the service on him was regular and in 
28 accordance to law. It is not true that the affidavit for attach- 

ment was in the disjunctive, but was in every way in literal 
compliance with law. It is not true that the order of sale on said 
judg’t was improperly issued. The same was issued as is directed 
by law. It is not true, but positively false in fact, that def’t in any 
way prevented or tried to prevent competition at the bidding on sale 
of the land, but it is true that he was not present at the sale of lands 
in Palo Pinto county, but pl’f’- agent, H. P. du Bellet, was present at 
said sale. At the sale in Parker county there were other bidders 
who bid on the most of the lands when offered, & def’ts thinks & 
avers that they bid on all of theland. It is not true that def’t ever 
in any way, by false representations to pl’f-’s agent or otherwise, — 
that all he wanted was a judgment, and that he would at any time 
give up said property upon the payment of the notes sued on, and 
interest. Def’t knows nothing of the appointment of a receiver in 
France to take possession of the property of the said corporation, 
and says that such is nottrue. It is not true that pl’f did not know 
of all the facts connected with said suit and any defense it may have 
had thereto until within three months of the filing of the petition 
herein. Def’t says that the board of directors of said company did, 
on the — day of , 1883, at a meeting held in Paris, France, 
ratify, confirm, and adopt the acts of their agent, H. P. du Bellet, in 
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executing the notes on which def’t sued, and also in executing said 
deed of trust, as set out by pl’fs; which said act of said board 
29 was done when said agent was present in Paris, France, and 
had fully advised them of every fact connected with the 
affair. Having fully answered, the def’t prays to be dismissed with 


costs. 
(Signed) B. G. BIDWELL, 
Att’y for Def't. 


(Endorsed :) No. 784. Societe Fonciere et Agricole des Etats 
Unis et al. vs. Sam. H. Milliken. Def’t’s orig’l ans. Filed Jan’y 
15, 1886. A.J. Houston, clerk, by Jas. D. Adams, deputy. Bidwell. 


Afterwards, to wit, on the 15th day of February, 1886, judgment 
was rendered by the court upon the demurrers aforesaid in said 
cause in the words and figures following, to wit: 


30) Judgment. 


Societe FoNcIERE ET AGRICOLE DES Etats UNIs 
vs. No. 784. 
Sam. H. MILLIKEN 


15tn Day or Fesrvuary, 1886. 


This day came the parties, by their attorneys, and then came on 
to be heard the defendant’s demurrers to the plaintiffs’ original and 
amended petition, filed, respectively, June 6th, 1885, and January 
28th, 1886, and the argument of counsel thereon being heard, it is 
the opinion of the court that the law is for the defendent. It is 
therefore considered by the court that the said demurrer be, and the 
same is hereby, sustained, and the said plaintiffs now here refuse to 
amend or plead further, but elect to abide by their said pleadings. 
It is therefore considered by the court that the plaintiffs’ action be, 
and the same is hereby, dismissed, and that the. plaintiffs, Societe 
Fonciere et Agricole des Etats Unis and Edmond Moreau, take noth- 
ing by their said suit, and the defendant, Sam. H. Milliken, go hence 
without day, and that he recover of the said plaintiffs his costs in 
this behalf expended, for which he may have his execution. 

To which rulings and judgment the said plaintiffs except. 

And, upon their application, the court now here fixes the cost 
bond on writ of error to the Supreme Court of the United States at 
the sum of five hundred dollars. 

Thereupon the plaintiffs, by is counsel, then and there excepted 
to the ruling and judgment of the court, and in open court gave 
notice that 7 would apply for writ of error to the Supreme Court of 

the United States; and, upon motion of Mr. Harcourt, of 
3] counsel for plaintiffs, it was ordered by the court that plantiff- 
have leave to file bond in the suin of $500, conditioned as 
prescribed by law. 
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32 Writ of Error. 


UnitTep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court for the fifth circuit and northern district of Texas, 
at Dallas, greeting: 


Because in the record and proceedings and also in the rendition 
of a judgment in a plea which is in said circuit court, before you, 
hetween Societe Fonciere et Agricole des Etats Unis and Sam. H. 
Milliken, a manifest error has happened, to the great damage of the 
said Societe Fonciere et Agricole des Etats Unis, as by their com- 
a appears, we, being willing that error, if any hath been, should 
ve duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that you may have the same at Washington on the second 
Monday in October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, this 19th day of February, in the year of our Lord 
one thousand eight hundred and eighty-six. 


(Signed) A. J. HOUSTON, Clerk. 
30 Allowed by— 
(Signed) A. P. McCORMICK, 


U. S. District Judge for the Northern District of Texas. 


(Endorsed:) No. 784. U.S. of America. Societe Fonciere et Ag- 
ricole des Etats Unis vs. Sam. H. Milliken. 1. Writ of error. Filed 
Feb’y, 1886. A.J. Houston, clerk, by James D. Adams, deputy. 


o4 Bond for Writ of Error. 
Supreme Court of the United States. 


“SocrETE FoNCIERE ET AGRICOLE DES Etats Unis” et al. 
v8. 
Sam. H. MILLIKEN. 


Bond. 


Know all men by these presents that we, Societe Fonciere et 
Agricole des Etats Unis and Edmond Moreau, of the city of Paris, 
France, as principals, and and —, of Parker 
county, State of Texas, as sureties, are held and firmly bound unto 
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18 SOCIETE FONCIERE ET AGRICOLE DES ETATS UNIS VS. ‘ 
Sam. H. Milliken, of the said county of Parker, the defendant above 
named, in the sum of five hundred dollars, to be paid to the said 
Sam. H. Milliken, his executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and each of our heirs, executors, and admin- 
istrators, firmly by these presents. 

Sealed with our seals. Dated this — day of February, A. D. 1886. 

Whereas the above-bounden Societe Fonciere et Agricole des 
Etats Unis and Edmond Moreau have prosecuted a writ of error to 
the Supreme Court of the United States to reverse the judgment 
rendered in the above-entitled action by the circuit court of the 
United States for the northern district of Texas, at Dallas: 

Now, therefore, the condition of this obligation is such that if the 
said Societe Fonciere et Agricole des Etats Unis and Edmond Mo- 
reau shall prosecute their said writ of error to effect and answer all 

costs and damages if they shall fail to make good their plea, 
30 then this obligation shall be void; otherwise to remain in 
full force and virtue. 


SOCIETE FONCIERE ET AGRICOLE 


DES ETATS UNIS, [SEAL.] 
(Signed) By HARCOURT & BALL, Attys. SEAL. 
EDMOND MOREAU, SEAL. 
(Signed) By HARCOURT & BALL, Alt’ys. SEAL. | 
(Signed) HENRY P. pu BELLET. SEAL. | 
(Signed) A. J. BALL. SEAL. | 
Signed and sealed in presence of— 
(Signed) J. L. L. MeCALL. 
(Signed) G. A. McCALL. 
Approved. | 
(Signed) A. P. McCORMICK, 


U.S. Dist. Judge. 
State OF Texas, Parker County : 


I, Thomas A. Wythe, clerk of the county court of said county of 
Parker, hereby certify that | am acquainted with A. J. Ball and 
Henry P. du Bellett, sureties on the foregoing and above-named bond 
and with their pecuniary condition and responsibility, and that I 
believe them to be sufficient sureties for the purposes of the above 
bond. 

Witness Thomas A. Wythe, — of the county cuurt of Parker county, 
in the State of Texas, and the seal of said court hereon impressed 
at office, in said county, on the 25th day of February, A. D. 1886. 

[SEAL. ] (Signed) THOS. A. WYTHE, 
CUk Co. C’t Parker Co., Texas. 


(Endorsed :) No.754. Bond. Supreme Court of the United States. 
Societe Fonciere et Agricole des Etats Unis e¢ al. vs. Sam. H. Milli- 
ken. Filed Feb’y 27, 1886. A.J. Houston, clerk, by Jas. D. Adains, 
deputy. 


Re Sy eee ee ee ee eT ee, 
8 . ae e a : 


a B . i ¥ 
ba ae fad ae: ae Ge ae 
g ? a ae a, ee ge 
ee, Al 2a a 42 eS 
 9* 3 ; 
ty : H. . 


Citation in Error. 
UNITED STATES OF AMERICA, 88: 


To Sam. H. Milliken, Greeting: 


You are hereby cited and admonished to appear at a Supreme 
Court of the United States, to be holden at Washington on the sec- 
ond Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court for the fifth circuit and northern 
district of Texas, at Dallas, wherein Societe Fonciere et Agricole des 
Etats Unis is plaintiff in error ard you are defendant in error, t 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable A. P. McCormick, one of the judges of the 
said circuit for the northern district of Texas, at Dallas, this — day 
of February, in the year of our Lord one thousand eight hundred 
and eighty-six. 

(Signed) A. P. McCORMICK, 
U. 8. Dist. Judge. 


(Endorsed:) No. 784. U.S. of America. Societe Fonciere et Ag- 
ricole des Etats Unis vs. Sam. H. Milliken. Citation to def’t to ap- 
pear. I acknowledge notice and accept service of the within writ of 
error this May 13th, 1886. (Signed) Watts & Ward, att’ys for def’t, 
S. H. Milliken. — 


37 Assignment of Error. 


Supreme Court of the United States. October Term, in the year of 
our Lord 1886. 


SociETE FoNcIERE ET AGRICOLE pDEs Etats Unis ed al., PI’ffs in 
Error, 
vs. 
Sam.-H. MiturKen, Def’t in Error. 


Afterwards, to wit, on the second Monday of October, A. D. 1886, 
before the justices of the Supreme Court of the United States, at the 
Capitol, in the city of Washington, comes the said “Societe Fon- 
ciere et Agricole des Etats Unis” and Edmond Moreau, by Harcourt 
& Bull, their attorneys, and say that in the record and proceedings 
aforesaid there is manifest error, in this, to wit: That the court 
erred in sustaining the demurrers interposed by the defendant, Sam. 
H. Milliken, and rendering judgment in favor of Sam. H. Milliken 
and dismissing the suit of the plaintiffs, Societe Fonciere et Agricole 
des Etats Unis and Edmond Moreau, at their cost, and they pray 
that the judgment aforesaid may be reversed, annulled, and alto- 
gether held for naught, and that they may be restored to all —_ 
which they bave lost by occasion of said judgment, and that 
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judgment be rendered here in said demurrers as will overrule the 
same and declare the law in favor of the plaintiffs. 
(Signed) JOHN T. HARCOURT, 
(Signed) A. J. BALL, 
Att’ys for PU ffs in Error. 


(Endorsed:) No. 784. Cir. court. Supreme Court of the 
38 United States. Societe Fonciere et Agricole des Etats Unis 
et al., pl’ffs in error, vs. Sam. H. Milliken, def’t in error. As- 


Ps signment of errors. Harcourt & Ball, attorneys for pl’ff- in error. 

| Filed April 14, 1886. A. J. Houston, clerk, by Jas. D. Adams, 
deputy. 

4 39 UNITED STATES OF AMERICA, 


Northern District of Teras: 


I, Andrew J. Houston, clerk of the circuit court of the United 
po ee States for the northern district of Texas, at Dallas, do hereby certify 
ee that the foregoing is a true and perfect transcript of the record and 
ae proceedings had in said court in the cause of “Societe Fonciere et 
Agricole des Etats Unis,” plaintiff, against Sam. H. Milliken, defend- 
ant, as the same appears of record and on file in my office. 

In testimony whereof I have hereto set my hand and affixed the 
seal of our said.court, at my office, in the city of Dallas, on this 17th 
rr day of July, 1886, and of the Independence of the United States 
2 the 111th vear. 

3 [The Seal of the U.S. Circuit Court, Northern Dist. Texas, Dallas. ] 


= ' A. J. HOUSTON, 
; ae Clerk United States Circuit Court, 
| Northern District of Texas, at Dallas. 


Endorsed on cover: N. Texas C.C. U.S. No. 556. Societe Fon- 
ciere et Agricole des Etats Unis, plaintiff in error, vs. Sam. H. Mil- 
liken. Filed December 11, 1886. 
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SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1888. 


No. 556. 


SOCIETE FONCIERE ET AGRICOLE DES 


ETATS UNIS, Plaintiff in Evror. 
Vs. 


SAM H. MILLIKEN, Defendant in Error. 


Brief for Plaintiff in Error. 


me ee 


JOHN T. HARCOURT, 


OF COUNSEL. 


STATEMENT OF THE CASE. 


This was a direct proceeding to set aside a default judgment, rendered 
against plaintiff in error on the 8th day of June, 1883, for the sum of 


BRIEF FOR PLAINTIFF IN ERROR. 


$26.025, as principal and interest, and the further sum of $2,602.50 
as attorney’s fee, and the foreclosure of an attachment hen and order 
of sale, under which 37.054 acres of land in Parker and Palo Pinto 
counties, Texas, were sold at a grossly inadequate price. Also 235 
city lots in the city of Weatherford, and 718 town lots in the town of 
Ednaviille, in Palo Pinto county. | 

The plaintiff in error was a private foreign corporation, organized 
under the laws of the Republic of France, with its principal office or 
place of business in the city of Paris. 

The suit in which said default judgment was rendered was filed on 
the oth day of January, 1883, in the United States Circuit Court for 
the Northern District of Texas against the said ** Societe Fonciere et 
Agricole des Etats Unis,” alleging that the defendant 1s a foreign cor- 
poration anda citizen of the Republic of France, and that it has an 
office and place of business and a general agent acting for it in the city 
of Weatherford, in Parker county, Texas; that Henry P. du Bellet is 
the duly authorized general agent of the defendant at that place; that 
said foreign corporation is the owner in fee of large bodies and tracts 
of land in the counties of Parker and Palo Pinto, in the State of Texas. 

A summons was issued to the United States Marshal, commanding 
him to summons the * Societe Fonciere et Agricole des Etats Unis,” if 
to be found in his district. 

The Marshal’s return, ** Received this writ on the gth day of January, 
1883, and executed the same on the roth day of January, 1883, by 
delivering to the within named defendant's general agent. H. P. du Bellet. 
at Weatherford, Parker county, Texas, in person, a certified copy of the 
petition in this case, also a true copy of the writ.” 

The name of the agent was not given in the summons, and it did 
not direct the Marshal to execu‘e by serving a copy of the summons on 
the named local agent in Parker county. There was no proof made 
before default taken that the person served was really the general 


agent of the corporation. 
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The affidavit for attachment was as follows: 

“ Before me, the undersigned authority, this day personally appeared 
Sam H. Milliken, who having been first savorn, says that he is the 
plaintiff in the above entitkhd cause; that the defendant, Societe 
Fonciere et Agricole des Etats Unis, is justly indebted to him in the 
sum of twenty-three thousand and eight hundred dollars, with interest, 
as stated in his petition; that of this sum twenty thousand and eight 
hundred dollars is now due, and that the sum of three thousand dollars 
will be due onthe 5th day of February, 1883; that the defendant, 
Societe Fonciere et Agricole des Etats Unis, is not a resident of the 
Siate of Texas, or is a fureign corporation, or is acting as such; that 
the attachment is not sued out ‘or the purpose of injuring or harassing 
the defendant; that the plaintiff will probably lose his debt unless such 
attachment issues.” ‘Trans., p. 12. 

A bond for attachment was executed in the sum of $48,000. 

The amount of the debt sworn to be due was $27.521.i2, and the 
judgment was rendered for $28,627.50. ‘Trans., p. 13. 

Within two vears from the date of the judgment this proceeding was 
instituted by plaintiff in error for a rehearing and to vacate and annull 
the default judgment, and the sales of land, etc. 

The material facts set forth in the petition as jurisdictional causes for 
the nullity of said default judgment are, that Sam H. Milliken, the 
plaintiff, was a resident citizen of Texas, and the defendant, Societe 
Fonciere et Agricole des Etats Unis. was a foreign corporation, having 
its principal office or place of business in Paris, France. That it had 
no principal office or place of business in said State of Texas, but had 
an agent, Henry P. du Bellet. in Weatherford. Texas, with certain 
limited and restricted powers for making contracts, but he had no power 
or authority to waive or accept service of process, and was not desig. 
nated as an agent upon whom service could be made. That said 
judgment was rendered by default, and there was no service of process, 


or acceptance, or waiver of process, or appearance, by the defendant 
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in said suit. ‘That the said foreign corporation was not an incorporated 
company known to the laws of Texas, and within the meaning of Art. 
1223, Rev. Stat. of Texas, so as to authorize service of citation upon 
a local agent, and the said suit was not brought in Parker county, as 
contemplated by said statute, nor was the service made on said agent 
in Dallas county, where the suit was brought. That the summons 
commanded the United States Marshal to sunsmons the said corporation 
by name, if found in his district, and did not authorize or direct serv ce 
to be made on the said Henry P. du Bellet. ‘That the return shows 
that it was served on a person not named in the writ, without legal 
authority. That the record fails to show that the foreign corporation 
had established an agency in the state. ‘That at the time of the execu- 
tion of the notes sued on, the said Henry P. du Bellet, as agent, exe- 
cuted and delivered as a contemporaneous instrument two deeds of 


trust to secure the payment of said notes by the conveyance of 17,470 


acres of land in Parker and Palo Pinto counties, and also valuable * 


town and city lots in the city of Weatherturd and the town of Mineral 
Weils, which was ample security for all of said debts, and valued by 
the United States Marshal at $27,395 53. That at the time of. filing 
the suit on said notes the defendant, Sam H. Milliken, filed an affidavit 
in writing that plainuff in error was not a resident of the State of Texas, 
or is a foreign corporation, or is acting as such, and thereupon obtained 
the said writ of attachment which was levied on the said lands and town 
lots embraced in the said two deeds of trust. 

It is alleged that the said attachment was null and void because the 
affidavit for attachment alleged in the disjunctive; the existence of one 
or the other of two or three distinct causes for the attachn ent, and 
because the attachment bond was not in a sum not less than double 
the debt sworn to be due, and becavse there was no valid | vy of the 
attachment, and there was no judgment of foreclosure of the attach- 


ment hen. 


That said judgment was i!legal and void because the said corporation . 
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was in the hands of a receiver, known under the laws of France as a 
liquidator, who was the public agent and trustee of said corporation, 
and could not delegate any authority to the agent in Texas to represen® 
said corporation at the time of the filing of said suit and the pretended 
service ot said process and at the date of said judgment, and of this 
the said Sam H. Milliken had full notice ; that said corporation and 
said liquidator did not have legal notice of said suit, and had no op- 
portunity of filing their defense. That they have a good defense to 
said action in this: That the said Sam H. Milliken was the president 
of the First National Bank at Weatherford; took advantage of the 
embarrassment of said corporation and its agent, and exacted and 
demanded extravagant, usurious interest, which was included and 
e::braced in said promissory notes and on open account, and the usury 
amounted at the date of judgment to the sum of $1,179.08. That in 
addition to said usurious contract the stipulation in said promissory 
notes for the payment of ten per cent. as attorney’s fee, if cdllecied by 
law, was an artful device tv cover illegal interest, and that amoun? was 
received and collected by the said Milliken, and was not paid to any 
attorney as a fee for collecting said notes. That by reason of said 
errors. wrongs and irregularities the said corporation has been damaged 
in the sum of $80.000. which is the reasonable value of said property 
at the time it was purchased by said Milliken. Th>t said plaintiff did 
not ascertain or discover the real facts and the illegality of said pro- 
ceedings, and the nature of the defense to stid suits, until within the 
last three months; that the said corporation is ready and willing to 
pay to said defendant, Sam H. Milliken, the full amount of all that is 
legally dite un said promissory notes, and will submit to any judgment 
or decree that may be rendered herein. 

Wherefore, petitioners pray that defendant may be cited, and tha, 
upon a rehearing and review of said cause, said judgment may be set 
aside and all the proceedings thereunder vacated. annulled and can- 
celled; and that such judgment may be re-formed and rendered for the 
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principal sum of the money due on said notes, excluding the whole rate 
of interest as prescribed by law in such cases, and for general relief. 


Tran., p. 9. 


DEFENDANT’S PLEA. 
On the 15th day of January, 1886, the defendant, Sam H. Milliken, 


filed his general and special demurrer to plaintiffs’ petition, and says 
that it is shown in said plaintiffs’ petition that the matters and things 
therein set out and complained of and the relief sought are cognizable 
alone by a court of equity, and this court, or a court of law, has no 
jurisdiction to hear and determine the same, nor to grant the relief 
prayed for. 

Further specially demurring to said petition, defendant says : 

First. The plaintiffs are seeking to review a judgment at law after 
the adjournment of the term of court at which said judgment was ren- 
dered by a proceeding in said court, which is a court of law and not a 
court of equity. 

Second. Plaintiffs’ petition shows that it is brought by defendant’s 
company and one Edmond Moreau, who it is shown was not a party to 
the suit sought to be reversed, and is not a party ; and, further, that he 
is a foreign assignee claiming the property in controversy, as against a 
home attaching creditor. 

Third. Plaintiffs do not show that they have or had any defense to 
the claim sued on by defendant and in which the judgment complained 
of was rendered, but admit the justness of said claim, and they do no 
show why they or the plaintiff company did not appear and answer in 
said suit. 

Fourth. They seek to set aside a judgment which they say is null 
and void, which, if true, cannot and does not in any way effect their 
rights. Upon all of which the defendant prays the judgment of the 
court. [Signed] B. G. BipwELL, Attorney for Defendant. 


And afterwards, to-wit, on the 15th day of February, 1886, judgment 


ate 


~ “"- @ © 


— 


’ 


BRIEF FOR PLAINTIFF IN ERROR. 


was rendered by the court upon the demurrers aforesaid, that the said 
demurrer be and the same is hereby sustained; that the plaintiffs’ 
action be and the same is hereby dismissed, and that the plaintiffs take 
nothing by their said suit, and the defendant, Sam H. Milliken, go 
hence without day and recover his costs, etc. Tran. p. 16. 

To which judgment the said plaintiffs except and prosecute this writ 
of error. 

They assign as error the ruling and judgment of the court in sustain- 
ing the demurrer and dismissing the plaintiffs’ suit. Trans., p. 19. 


POINTS. 


First.—In considering whether the petition for review presents a 
good cause of action the demurrer admits al! the allegations to be true. 
This admission shows that the plaintiffs’ company was organized under 
the laws of the Republic of France, with its principal place of business 
in the city of Paris. That it went into the hands of a receiver on the 

day of November, 1882, by order of the French court in Paris 
having jurisdiction of the same, which gave to the receiver full power 
aud authority to take and hold possession of all the property and effects 
of said corporation, and to manage and control the same. 

That pending the process of liquidation in Pars, Sam H. Milliken 
on the gth day of January, 1883, filed his suit against this foreign cor- 
poration, with full notice that it was in the hands of a receiver, and. 
that Henry P. du Bellet could not be the agent of an agent upon whom 
process could be served. | 

It is admitted that said corporation had no principal office or place 
of business in the State of Texas; that Henry P. du Bellet was an 
agent in Weatherford, with limited and restricted powers for making 
contracts, but had no power or authority to waive or accept service of 
process, and was not designated as an agent upon wh»m service could 
be made. 

That said Milliken by his management prevented fair competition 
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and discouraged and prevented other bidders so that he could obtain 
the purchase of all of said pruperty, and did purchase it at a grossly 
inadequate price. 

A judicial sale will be set asice tor gross inadequacy of price, accom- 
panied by fraud, or other unfairness in the conduct of the sale. 

Davis vs. McGee, 28 Fed. Rep., 867. | 

Hunt vs. Fisher, 29 Fed. Rep., 801. 

That said judgment for $28,672.50 was rendered on the 8th day of 
June, 1883, by default, and there was no service of process, or accept- 
ance or waiver of process, or appearance by the defendant in said suit 
and that there was usurious interest in the notes. Trans., pp. 1 to 12. 

Under an Act of Congress prescribing the rate of interest that 
National banks may charge, and giving penalties against them for taking, 
receiving or charging interest greater than the law permits, a forfeiture 
of the entire interest on the note is prescribed, and twice the amount 
of the interest may be recovered back. 

Sec. 5198, Rev. Stat. U. S. : 

On demurrer the court will take judicial notice of the laws of Texas. 
Art. 1373, Rev. Stat. of Texas: “In cases in which judgment has becn 
rendered on service of process by publication, where the defend nt has 
not appeared in person or by an attorney of his own selection, a new 
trial may be granted by the court upon the application of the defend- 
ant, for good cause shown, supported by affidavit, filed within two 
years after the rendition of such judgment.” 

In construing this statute the Supreme Court of Texas says: “A 
strict literal construction of the statute would limit the remedy to cases 
or suits governed by the principles of equity, and would deprive by far 
the greater number of defendants, brought into court by publication of 
notice, of the benefit of its provisions. We therefore believe that the 
term used in the statute should be construed in the more enlarged 
sense of a rehearing or new trial.” 


Mussina vs. Moore, 13 Tex.. 7. 


a ee 
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‘When a plain, adequate and complete remedy may be had at law, 
a suit in equity will not be sustained.” 

Sec. 723, Rev. Stat. of U. S. 

Wright vs. Ellison, 1 Wall, 16. 

Art. 1223, Rev. Stat., provides: “In suits against any incorporation or 
joint stock association the citation may be served on the president, 
secretary, or treasurer of such company or association, or upon the 
local agent representing such company or association in the ccunty in 


which suit is brought, or by serving a copy of the same at the principal 
Office of the company during office hours.” 

There was no authority for ser: ice on a foreign corporation until the 
passage of the Act of March 31, 1885. Art. 1223 a, Rev. Stat., pro- 
vides: “In any suit against a foreign, private or public corporation, joint 
stock company or association, citation or other process may be served 
on the pres dent, vice-president, secretary or treasurer. of general 
manager, or upon any local agent, within this State, of such corpora- 
tion, joint stock company or assuciati>n, or acting corporation or asso- 
ciation.” 

By Art. 1235, Rev. Stat.. provision was made for citation for non- 
resident defendants by publication. 


SeconpD.—. The attachment proceeding cannot avail to support the 
jurisdiction or the judgment. The attachment was based on the second 
clause of Art. 152, Rev. Stat. of Texas, on the ground * lhat the 
defendant is not a resident of the State, or is a foreign corporation, or 
is acting as such.” The affidavit wn this ground was repugnant to the 
pretended personal service on the agent, H. P. du Bellet. 

“The property of the non-resident is «nly attachable when his resi- 
dence is not such as to subject him personally to the jurisdiction of the 
court, and pl ce him upon equality with other residents in this respect. 
The use of this writ when the defendant is within reach of ordinary 
process is wholly inconsistent with the spirit and design of the statute.” 
Waples on Attachment, 35-36, and cases cited. 
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Sec. 915, Rev. Stat. of the United States, the Federal couris adopt 
the State laws in relation to attachments. It has been held “that an 


attachment cannot be issued for the purpose of acquiring jurisdiction 
over a person who is a non-resident of the district, or who is not found 
there and upon whom no process in fersonam has been served.” 

Chittenden vs. Darden, 2 Wvods, 437. : 

Spear on Fed. Pro., 661. , 

The attachment was invalid because the affidavit was in the dis- 
junctive. 

In Hopkins vs. Nichols, 22 Tex. Rep., 206, the court says: “An 
attachment will be quashed if issued upon an affidavit alleging in the 
disjunctive the existence ot one or the other of two distinct causes for 
the attachment.” Tran.,p.12. 

The attachment was invalid because the attachment bond was not 
“in a sum not less than double the debt sworn to be due.” Trans., 
pp. 10-12. Art. 156, Rev. Stat. of Texas, provides: “ Before the 
issuance of any writ of attachment the plaintiff must execute a bond, 
with two or more sureties, payable to the defendant in < sum n +t less 
than double the debt sworn to be due, conditioned,’’ etc. 

The creditor must observe al! the statutory conditions imposed 
when he resorts to this extraordinary mode of relief. The attachment 
bond is jurisdictional. Waples on Attach., 24. 

Art. 1245, Rev. Stat. of Texas, provides: ** No judgment shall in 
any case be rendered against any defendant unless upon service or 
acceptance, or waiver of process, or upon an appearance by the de- 
fendant, as prescribed in this chapter, except when otherwise expressly 
provided by law.” , 

The Supreme Court of Texas has said: ** Where there is no legal 
service or appearance the judgment is void.” 

Witt vs. Kaufman, 25 Tex. Sup., 384. 

Galpin vs. Page, 18 Wall, 364. 
Pennoyer vs. Neff, 5 Otto, 714. 


5° 
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Tu1rD.—-The corporate entity cannot travel from one State to an- 
other, but it can authorize an agent to represent it beyond its home. 
This appointment must be by a corporate act. No other power can 
appoint such agent. ° 

St. Clair vs. Cox, 16 Otto, 350. 

The exception to the general rule that a valid judgment in Jersonam 
cannot constitutionally be rendered against a non-resident defendant 
who was not personally served with process without the State, nor 
voluntarily appeared, is this, that when an agent is appointed by the 
defendant for the purpose of receiving service of process for the de- 
fendant, as a condition upon which the consent of the State was given 
for it to do business in the State, then personal service of process upon 
such agent would authorize a valid judgment in Jersonam against the 
defendant. 

When the State has imposed no such conditions, and no such agent 
has been appouited, the exception to the rule cannot apply. 

In the case of United States vs. American Bell Tel.’ Co., Judge 
Jackson says: “ Without undertaking to review the authorities on the 
subject of a corporation’s liability to suit in a State or district other 
than that of its creation, we think the decisions of the Supreme Court 
have settled and established the proposition that in the absence. of a 
voluntary appearance three conditions must concur or co-exist in order 
to give the Federal courts jurisdiction in fersonam over a corporation 
created without the territorial limits of the State in which the court is 
held, viz: (1) It must appear as a matter of fact that the corporation 
is carrying on its business in such foreign State or district; (2) that 
such business is transacted or managed by some agent or officer ap- 
pointed by and representing the corporatio: in such State; and, 
(3) the existence of some local law making such corporation, or foreign 
corporations generally, amenable to suit therein as a condition, express 
or implied, of doing business in the State.” 

He further held that an agent of a foreign corporation, upon whom 
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service can be aide must be one actually ciudlesial on or representing 
the corporation as a matter of fact, »ot one created by implication or 
construction, contrary to the intention of the parties. 

29 Fed. Rep., 17~34, 35. 

Lafayette Ins. Co. vs. French, 18 How., 404. of 

The Supreme Court of Texas, in Stewart vs. Anderson, 70 Tex. 


Rep., 588, says: ‘ Before the property of a non-resident could be 
seized and sold under attachment it was necessary that the attachment 


should have been levied on property within this State, and that the 
service required by law to be given by publication should have been 
given before the court could acquire jurisdiction to enter a judgment 
directing the property seized to be sold for the payment of a debt; 
that unless this notice is legally given no court has power or jurisdiction 
to order a sale of the defendant’s property though, in custodia legis, 
by virtue of its seizure under a valid attachment.” 


Last.—For these reasons it is respectfully submitted, that upon the 
merits of the case, as raised on demurrer, the judgment below should 


be reversed. 
JOHN T. HARCOURT, 


Of Counsel. ' 
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OCTOBER TERM, A. D. 1889. 


SOCIETE FONCIERE ET 
AGRICOLE DES ETATS Writ of Error to the 


UNIS, Circuit Court ef the 
Plaintiff in Error. United States for the 
US. Northern District of 
SAM H. MILLIKEN, Texas, at Dallas. 


Defendant in Error. 
BRIEF AND ARGUMENT FOR DEFENDANT 
IN ERROR. 
STATEMENT OF TH'S CASE. 

If any brief has been filed by the plaintiff in error, 
I have had no opportunity to examine the same, and 
therefore present the following statement of the case: 

On the 9th day of January, i883, the defendant in 
error, Sam H. Milliken, as plaintiff, brought suit in the 
United States Circuit court, at Dallas, Texas, against 
the plaintiff in error on three promissory notes, executed 


— a 
by the plaintiff in error and payable to said Milliken, 
for the sum of $23,800, all due when suit was begun, 
except the sum of $3,000, which became due in Febru- 
ary, 1583. Attachment issued and was levied on the 
lands of the defendant Co., plaintiff in error. 

In this suit plaintiff alleged that the defendant was 
a non-resident, a French corporation owning lands in 
Parker and Palo Pinto counties, Texas. That said com- 
pany had an office :nd place of business, and a general 
agent acting for it in the city of Weatherford, in Parker 
county, Texas. That Henry P. du Bellet was the duly 
authorized general agent of the defendant in said place. 
The notes sued on are set out in the record. 

On the i9th day of May, 1883, said Milliken filed 
another suit in the United States Circuit court for the 
Northern District of Texas, against plaintiff in error on 
a promissory note for the sum of $2,819.99, alleging that 
the defendant corporation was a foreign vorporation, and 
that said du Bellett was its general agent in Texas. In 
this suit there was no attachment prayed for. In the 
first suit the ground for attachment was that ‘‘ the de- 
fendant Society & Co. is not a resident of the state of 
Texas, or is a foreign corporation, or is acting as such.” 
Citation was duly served on said du Bellett and attach- 
ment levied on lands of said company in Parker and 
Palo Pinto counties, Texas. 
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On the 8th day of June, 1883, judgment by default 
was taken against said gompany with a foreclosure 
of the attachment liens. The lands were sold under 
said judgment, part of them in September, 1883, the re- 
mainder in April. 1884. 


On June 6th 1885 the Plaintiff in error, the Societe 
Fonciere et Agricole Des Etats Unis, filed in the United 
States Circuit Court at Dallas, Texas, a petition at law, 
for a rehearing and to set aside said judgment by default, 
rendered in favor of Sam H. Milliken, and against said 
Societe Fonciere, etc., June 8th 1883. It was claimed in 
said petition that said Societe Fonciere, etc. was a foreign 
corporation, incorporated for the following objects and 
purposes, VIZ: 

“This society has for its object all real estate, agri- 
cultural and commercial operations of every nature 
whatsoever regarding the purchase, acquisition in the way 
of grants or otherwise, and the improvement as owner 
or othewise of lands in the State of Texas, etc. etc.” It 
was also therein alleged ‘‘that said corporation had no 
principal office or place of business in the State of Texag, 
but it had an agent, Henry P. du Bellet, in Weatherford, 
Parker county, with certain limited and restricted powers 
for making contracts, but he had no power or authority to 
raive or accept service of process and was not designated 


_ 
as an agent upon whom service could be made.” R 5. 

It was therein claimed in effect that their was no 
survice of process in said suit upon said Societe 
Fonciere, etc., and therefore the judgment was void, R 5. 

Sam H. Milliken, on January 15th, 1886, answered 
py general and special demurrer, general denial, etc. 
R 14, 16. 

February 15th 1386, the case came on for trial, and 
the Court sustained the demurrer to said petition, and 
the plaintiffs then having refused to amend or plead 
further the said suit was dismissed. R 16. 

The only assignment of error is, that the Court 
erred in sustaining the demurrer interposed by said 
Sam H. Milliken, and in dismissing the suit. R 19. 


ARGU MENT. 
I. 

The statutes of Texas authorizes attachments on 
various grounds. Among others, ‘‘that the defendant 
is not a resident of the state, or is a foreign corporation, 
or is acting as such.” It also provides that “ the writ of 
attachment above provided for may issue although the 
plaintiff’s debt in demand be not due.” -See articles 152 
and 155 of the revised statutes of Texas. 

The affidavit states but one ground of attachment 
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and is not inconsistent. Revised statutes of Texas, ar- 
ticle 152. ; : 

Dunnenbourn vs. Scram, 59 Texas. 281. 

Carpenter vs. Pridgen, 40 Texas, 32. 

Blum vs. Davis. 56 Texas, 423. 

That attachment found for less than the amount 
of the debt sued for is not error. 

Dwyer vs. Testard, 65 Texas, 432. 


II. 

The Statute of Texas in force January 9th and 10th, 
1883, provided: ‘‘In suits against any corporated com- 
pany or joint stock association, the citation may be 
served on the president, secretary or treasurer of 
such company or association, or upon the local agent 
representing such company or association in the county 
in which suit is brought by leavinga copy of the same 
at the principal office of the company during office hours. 

tevised statutes of Texas, article 1223. 

Service of the citation upon du Bellet as agent of 
the corporation, as shown by the allegations of the pe- 
tition of plaintiff in error, is sufficient and in substantial 
compliance with the statute. It appears from the pe- 
tition that the corporation owned lands in Texas; that 
its business was’ condueted by Henry P. du Bellet as its 
agent at Weatherford, Parker County, Texas, that he as 
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such agent, executed the notes upon which Mi!lken 
brought suit, and that said du Bellet was the only agent 
it had in Texas. R Q, 7. 

St. Clair vs. Cox, 106 United States, 350 

29nd. Woad, 479. 

22nd Federal reporter, 305. 

The case in 22nd Federa] Reporter 305, is by Judge 
Sabin of the eastern district of Texas, and is directly in 
point Thecase involved a construction of article 1223 
of the Texas statutes quoted above, and it is there held 
that service vf process upon the only agent in the State 
transacting business for a foreign corporation, is valid 
service upon the corporation. 


LIT. 
The judgment will not be set aside, where there is 
no service if there is no defence to the claim. 
24 N. W. Repr. 274. 
Schleicher vs. Markward, 61 Texas 99. 
39 Federal Repr. 680. 
Lewis vs. Cock, 23 Wall 466. 
IV. 
Rights of foreign receiver. 
2 N. EK. Repr. 440. 
Whorton’s conflict of laws. Sections 353, 368, 391, 


735, 6. 
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Story’s conflict of laws. Sections 403, 410, 412 
et seq’l. ° 
V. 

Article 1373, revised statutes of Texas provides: 
‘‘In cases in which judgment has been rendered on ser- 
vice of process by publication, where the defendant has 
not appeared in person or by attorney of his own selec- 
tion, a new trial may be granted by the Court upon the 
application of the defendant for good cause shown, sup- 
ported by affidavit, filed within two years after the ren- 
dition of such judgment.” - 

This is the only provision of the Texas statute which 
provides for a new trial after the adjournment of the 
term at which the judgment is rendered. 

In Overton vs. Blum, 50 Texas 433, the Supreme 
Court of Texas, says ‘‘it must now be regarded as settled, 
that a new trial is never in fact. granted after the ad. 
journment of the term of the court at which the judg 
ment is rendered, no matter what are the grounds urged 
in support of the application.” It then held, that in 
equity, relief may be had by examining the case on its 
merits. See also Bronson vs. Schulter 14, Otto 410. 

Philips vs. Argley, 117U. 5. 

V1. 

Article 2268 revised statutes of Texas provides: 

‘‘After the expiration of twenty days from the rendition 
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of a final judgment in the district or county court, and 
after the overruling of any motion therein for a new 
trial or in arrest of judgment, if no superredras bond on 
appeal or writ of error has been filed and approved, the 
clerk shall issue execution upon such judgment upon the 
application of the successful party.” 

The judgment was rendered June 8th, 1883. R 13. 
The order of sale issued June 29th, 1883 BR 5. 


VIL. 
If this were a bill of review in equity it would not be 
sustained at the suit of a foreign receiver. 
Thompson vs. Maxwell & Co., 5 Otto 391. 
All of which is respectfully submitted. 
A. 5. LATHROP, 
Altorney for Defendant in Error. 
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HENRY K. WILLARD, &C., VS. MARY L. C. WOOD, 4c. 


1 In the Supreme Court of the District of Columbia, the 18th 
day of January, 1887. ° 


Henry K. Wittarp, Adm’r, &c., 
v8. No. 25866. In Error. 
Mary L. C. Woop, Executrix. 


Know all men by these presents that we, Henry K. Willard, ad- 
ministrator, and Charles Walter are bound unto the above-named 
Mary L. C. Wood, executrix, in the sum of two hundred and fifty 
1n°5 dollars, to be paid to the said Mary L. C. Wood, executrix, her 
executors or administrators; to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. Sealed with our seals and dated this 18th day of 
January, 1887. 

Whereas the above-named Henry K. Willard, administrator, has 
prosecuted a writ of error to the Supreme Court of the United States 
to reverse the judgment rendered in the above suit by the said su- 
preme court of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named Henry K. Willard, administrator, &c., shall prosecute 
his said writ of error to effect and answer all damages and costs if 
he shall fail to make good his plea, then this obligation shall be 
void; otherwise the same shall be and remain‘in full force and 


virtue. 
HENRY K. WILLARD, [t.s8.] 
Administrator. 
CHARLES WALTER. (x. 8.] 


Sealed and delivered in presence of— 
W. D. QUINTER. 


This security is satisfactory. 
WM. B. WEBB. 
JOHN SIDNEY WEBB. 


(Indorsed :) Approved Jan’y 19, 1887. A. B. Hagner, asso. jus- 
tice. 


2 Unitep States OF AMERICA, 83: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court, before you, between 
Henry K. Willard, administrator of the estate of Frederick L. Christ- 
mas, deceased, and Mary L. C. Wood, executrix of the last will 
and testament of William W. W. Wood, deceased, a manifest error 
hath happened, to the great damage of the said plaintiff, as by his com- 
plaint appears, and it being fit that the error, if any hath happened, 
1—286 
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should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, therefore you are hereby commanded, 
if judgment be therein given, under your seal, distinctly and openly, 
to send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 19 day of January, in the year of our Lord 1887, 
and of the Independence of the United States the 111th. 

R. J. MEIGS, Clerk. 


District oF CoLtumBIA, To wit: 


To Mary L. C. Wood, executrix, &c. : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the supreme court of the District of Columbia, wherein 
Henry K. Willard, administrator, &c., is plaintiff and you are de- 
fendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 

Witness D. K. Cartter, chief justice of the said supreme court of 


the District of Columbia. 
D. K. CARTTER, Ch’f Just. 


Service acknowledged. 
W. B. WEBB. 
J. S. WEBB. 


Jan. 20th, 1887. 


3 In the Supreme Court of the United States. October Term, 
1886. 


Henry K. Wittarp, Administrator of the Estate of Frederick 
L. Christmas, Deceased, Plaintiff in Error, 
against 
Mary L. C. Woop, Executrix of the Last Will and Testament of 
William W. W. Wood, Deceased, Defendant in Error. 


And now comes Henry K. Willard, administrator of the estate of 
Frederick L. Christmas, deceased, plaintiff in error, by Enoch 
Totten, his attorney, and says that in the records and proceedings 
in the above-entitled cause there is manifest error in this, to wit: 

First. That the supreme court of the District of Columbia erred 
in rendering the judgment, according to the stipulation, in favor of 


the defendant instead of rendering judgment in favor of the plain- 
tiff. 

Second. The supreme court of the District of Columbia erred in 
holding and deciding that the statute of limitations of force in the 
District of Columbia barred the right of action, and that the liabil- 
ity of the defendant’s testator was not created and governed by the 
laws of the State of New York. 

And the plaintiff in error aforesaid prays that the judgment afore- 

said may be reversed, annulled, and altogether held for 
4 naught, and that he may be restored to all things which he 
may have lost by occasion of such judgment. 
NOCH TOTTEN, 
Attorney for Plaintiff in Error. 


5 In the Supreme Court of the District of Columbia. 
Filed Dec. 30, 1884. R. J. Meigs, clerk. 


Henry K. Win.arp, Adm’r, 
v8. At Law. No. 25866. 
Mary L. C. Woop, Executrix. 


Pleadings and Agreed Statement of Facts. 
Declaration. 


The said plaintiff, as administrator of the estate of Frederick L. 
Christmas, deceased, sues the defendant as executrix of the last will 
and testament of William W. W. Wood, deceased, that said de- 
fendant keep with the plaintiff certain covenant of the said William 
W. W. Wood, for that heretofore, to wit, at the city of Brooklyn, in 
the county of Kings, in the State of New York, on the 19th day of 
April, 1869, one Martin Dixon, now deceased, in consideration of 
the sum of $17,000, by a deed duly signed and sealed and good and 
sufficient in the law, did convey unto the said William W. W. 
Wood, his heirs and assigns forever, the following piece or parcel of 
land, situate in the said city of Brooklyn and State aforesaid and 

bounded and described as follows, to wit: 
6 Beginning at the northwesterly corner of Woodhull and 

Henry streets and running thence northerly along the west- 
erly side of Henry street twenty-two (22) feet and six (6) inches to 
a point opposite the center of a party wall standing the one-half 
(3) on the premises hereby conveyed and one-half (3) on land next 
northerly adjoining; thence westerly parallel with Woodhull street 
and through the center of said party wall eighty (80) feet; thence 
southerly parallel with Henry street twenty-two feet (22) and six (6) 
inches to the northerly side of Woodhull street; thence easterly 
along Woodhull street eighty (80) feet to the northwesterly corner 
of Henry street, the point or place of beginning, together with all 
and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in anywise appertaining, and the reversion 


HENRY K. WILLARD, &C., VS. MARY L. C. WOOD, &C. 3 


4 HENRY K. WILLARD, &C., VS. MARY L. C. WOOD, &¢. 


and reversions, remainder and remainders, rents, issues, and profits 
thereof; and the land was sold and conveyed by the said Dixon to 
the said William W. W. Wood, subject to and bound by an incum- 
brance on said property created and evidenced by a certain in- 
denture of mortgage for the sum of $14,000, signed and sealed by © 
said Dixon to and in favor of one Charles Christias, bearing date 
July 7th, 1868, and duly recorded in the public land records of the 
said city of Brooklyn, which said indenture of mortgage was made, 
executed, duly acknowledged, and delivered by said Dixon to said 
Christmas to secure the payment of a certain bond or writing ob- 
ligatory, duly signed and sealed, therein mentioned and described, 
for the sum of $14,000, with interest thereon at the rate of seven 
per cent. per annum, at a certain time therein specified, to wit, on 
the 7th day of July, 1873, with the condition that in case of default 
in the payment of said sum of money or the interest that should 
grow due thereon, or any part thereof, the said Charles Christ- 
mas, his heirs and assigns, were empowered to sell the said 

mortgaged premises in due form of law and out of 
7 the moneys arising from the sale to pay the said sum of 

money and interest, with the costs and expenses of the pro- 
ceedings thereupon, the surplus to be returned to the mortgagor ; 
and the said defendant’s testator, in consideration of the dedaction 
of the amount of the said debt so secured by the said indenture of 
mortgage from the purchase-money or consideration paid and agreed 
to be paid for said land, then and there assumed the said incum- 
brance and said bond and mortgage asa part of the purchase-money 
as aforesaid, and then and there covenanted and agreed to pay and 
discharge said incumbrance, together with all interests and costs, 
and in and by the terms of said deed covenanted and agreed that 
he would pay, satisfy, and discharge the amount of said incumbrance, 
and thereupon, by reason of the said covenants and agreements, be- 
came bound and liable to pay and discharge the same; and imme- 
diately afterwards the said testator of the said defendant, by virtue 
of the acceptance of the said deed and the provisions contained 
therein and the said covenants and agreements, entered upon and 
took possession of the said premises and for a long time, to wit, for 
the space of five years, occupied the same and received the rents, 
issues, and profits thereof; and in the year eighteen hundred and 
sixty-eight (1868), oe me to the execution of the said bond and 
mortgage, the said Charles Christmas departed this life, leaving a 
last will and testament, which was duly admitted to probate by the 
surrogate of Kings county on the 9th day of October, eighteen hun- 
dred and sixty-eight (1868), and that thereupon letters testamentary 
were on the same day issued by the said surrogate to Charles H. 
Christmas, executor, and Elizabeth A. Gignoux, executrix, of said 
last will and testament, and in and by a certain deed of assignment 
made and executed by the said Charles H. Christmas, as executor, and 
the said Elizabeth A. Gignoux, as executrix, as aforesaid, bearing 

date the 20th day of January, 1869, and recorded in the 
8 office of the register of the county of Kings, in Liber 829 of 
mortgages, page 366, on the 9th day of February, 1869, duly 
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assigned, transferred, and set over unto Frederick L. Christmas the 
aforesaid bond and mortgage, and that the said bond and mortgage 
is now owned and held by the estate of the said Frederick L. 
Christmas, and the said Dixon and the said William W. W. Wood 
failed to comply with the condition of the said bond and mortgage 
by neglecting and refusing to pay the sum of $14,000, which be- 
came due and payable on the 7th day of July, 1873; and the said 
testutor of the said defendant, in violation of his said covenants 
and agreements, did make default in the payment of the said debt 
secured by the said indenture of mortgage, and did wholly neglect 
and refuse to pay said debt and to satisfy and discharge said inden- 
ture of mortgage; and afterwards proceedings were instituted in 
the county court of Kings county, in the State aforesaid, a court of 
competent jurisdiction, against the said Dixon for the purpose of 
procuring the sale of the said premises and the application of the 
purchase-money arising from such sale to the payment of the said 
debt and mortgage; and due proceedings were had and the said 
property was sold on the 10th day of December, 1877, in pur- 
suance of the order of the said court, at and for the sum of 
$5,000, and the said sale was duly ratified and by the said court 
confirmed, and a deed made and delivered to the purchaser, and 
that the amount due upon the said debt so secured by the said in- 
denture of mortgage, together with the principal, interest, and costs 
of suit, amounted to the sum of $11,865.63 ; and the testator of the 
said defendant was duly notified that the said gale was about to take 
place, and was duly warned that he would be held liable for any 
deficiency which might be found to exist after the application of 
the proceeds of such sale, but neither the said defendant nor the 

testator of the said defendant has kept to the said covenant and 
9 agreement nor paid the said debt or incumbrance, or any 

part thereof, but have wholly neglected, and said defendant, 
although often requested thereunto, still neglects and refuses so to 
do; and therefore the said plaintiff says that he has been injured, 
and he brings this suit and claims damages in the sum of $10,000, 
with costs and interest. 


ENOCH TOTTEN, 
Attorney for Plaintiff. 


Filed Dec. 30, 1884. 
The defendant is to plead hereto on or before the first special 


term of this court occurring twenty days after service hereof; other- 


wise judgment. 
ENOCH TOTTEN, 
Att’y for Plaintiff. 
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10 In the Supreme Court of the District of Columbia, the 30th 
day of December, 1884. 


Henry K. WILLARD, Admm’r, &c., Plaintiff, i] 
v8. At Law. No. 25866. 
Mary L. C. Woop, Executrix, &c., Defendant. if 


The President of the United States to the defendant, Greeting : 


You are hereby commanded to appear in this court on the first 
day of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff’s suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. 

Witness D. K. Cartter, chief justice. 

[v. s.] R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


TOTTEN, Attorney. 


Notre.—The special terms of the court commence on the first 
Tuesday of every month except August, in which month there is no 
term of the court. 


11 [ Endorsed :] No. 25866. At Law. Summons. Henry K. 

Willard, adm., vs. Mary L. C. Wood, executrix. Issued Dee. 
30, 1884. Served copies of the declaration, notice to plead, affidavit, 
and this summons on the defendant the 3lst day of Dec'’r, 1884. 
Acknowledged service. J.J. Johnson, att’y for Mary L. C. Wood, 
executrix. 


12 In the Supreme Court of the District of Columbia. 
(Filed Feb. 3, 1885. R. J. Meigs, clerk.) 


Henry K. WILLARD, Adm’r, 
v. At Law. No. 25866. 
Mary L. C. Woop, Ex. , 


The defendant says that the declaration is bad in substance. 

The matter of law intended to be argued in support of the said 
demurrer is— 

That the cause of action set forth in said declaration, to wit, the 
alleged obligation sued upon, is not the covenant of the defendant’s 
testator, and that said action cannot be maintained therein in 
manner and form as set forth in said declaration. 


W. B. WEBB, 
Defendant's Attorney. 


—As— 7° a ne nrc elec ee 
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13 In the Supreme Court of the District of Columbia. 
(Filed May 19, 1885. R. J. Meigs, clerk.) 


Henry K. Witiarp, Adm’r, &c., 
v8. At Law. No. 25866. 
Mary L. C. Woop, Executrix, &c. 


And now comes the said defendant and withdraws her demurrer 
to the declaration in the above-entitled cause, and for pleas thereto 
says: 

Ist. That the testator, William W. W. Wood, was never indebted 


as alleged. 
2d. For a further plea the said defendant says that the said cause 
of action did not accrue within three years before the commencement 


of this suit. 
W. B. WEBB, 
Att’y for Deft. 


14 In the Supreme Court of the District of Columbia. 
(Filed May 19, 1885. R. J. Meigs, clerk.) 


Henry K. WILtarp, Adm’r, &c., 


v8. At Law. No. 25866. 
Mary L. C. Woop, Executrix, &c. 


1. The said plaintiff joins issue with the defendant on her first 


and second pleas. 
ENOCH TOTTEN, 
Att'y for PV'ff. 


15 —In the Supreme Court of the District of Columbia, Holding 
a Special Term. 


Monpay, the 11th day of May, 1885. 
By order of Walter S. Cox, justice, one of the justices of the su- 
preme court, presiding, the court is opened by proclamation of the 
marshal pursuant to rule of court. * * * 


In the Supreme Court of the —— of Columbia, Holding a Special 
erm. 


THURSDAY, June 25, 1885. 
Session resumed pursuant to adjournment, Cox, justice, presiding. 


Henry K. WILvaArpD, Adm’r, &c., Plaintiff, 
v8. bat Law. No. 25866. 
Mary L. C. Woon, Ex’t’x, &c., Defendant. 


On motion of Mr. Totten, attorney for plaintiff, and with the con- 
sent of Mr. Webb, attorney for the defendant, the court orders this 
case heard on the agreed statement of facts iu the general term in 
the first instance. 

M., 19, p. 556. 
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In the Supreme Court of the District of Columbia. 
(Filed May 19, 1885. R. J. Meigs, clerk.) 
Henry K. Wittarp, Adm’r, 
Mary L. C. Woop, Admin’x, &e. 
Agreed Statement of Facts. 


ha Law. No. 25866. 


It is hereby agreed and stipulated that the following are the facts 
in this cause and that they shall be so taken and considered at the 
hearing of the cause, to wit: 

On the 7th day of July, 1868, Martin Dixon executed and deliv- 
ered, in the State of New York, unto one Charles Christmas a cer- 
tain bond bearing date on that day, which is in the words and 
figures following, to wit: 


“ Know all men by these presents that I, Martin Dixon, am held 
and firmly bound unto Charles Christmas in the sum of twenty- 
eight thousand dollars, lawful money of the United States of America, 
to be paid to the said Charles Christmas, his executors, administra- 
tors, or assigns; for which payment, well and truly to be made, I 
bind myself, my heirs, executors, and administrators, firmly by the 

[these] presents. 
17 “Sealed with my seal. Dated the seventh day of July, one 
thousand eight hundred and sixty-eight. 

“The condition of the above obligation is such that if the above- 
bounden Martin Dixon, his heirs, executors, or administrators, shall 
well and truly pay or cause to be paid unto the above-named Charles 
Christmas, his executors, administrators, or assigns, the just and 
full sum of fourteen thousand dollars on the seventh day of July, 
which will be in the year eighteen hundred and seventy-three, 
and interest thereon, from the first day of August next ensuing, 
at and after the rate of seven per cent. per annum, payable semi- 
annually, without any fraud or other delay, then the above obliga- 
tion to be void; otherwise to remain in full force and virtue. 

“And it is hereby expressly agreed that should any default be 
made in the payment of the said interest or any part thereof on 
any day when the same is made payable, as above expressed, and 
should the samé remain unpaid and in arrears for the space of thirty 
days, then and from thenceforth—that is to say, after the lapse of the 
said thirty days—the aforesaid priucipal sum, with all arrearages of 
interest thereon, shall, at the option of the said Charles Christmas or 
his legal representatives, become and be due and payable immedi- 
ately thereafter, although the period first above limited for the pay- 
ment thereof may not then have expired, anything hereinbefore 
contained to the contrary thereof in anywise notwithstanding. 


“MARTIN DIXON. [seat] 


“Sealed and delivered in the presence of— 
“A, W. PARKER.” 
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18 Payments Endorsed on Bond. 


$490.00. Brooktyn, March 1, 1869. 


Received of Martin Dixon four hundred and ninety dollars, 
being for six months’ interest to Ist February last on the within 


bond. 
For F. L. CHRISTMAS, 
+E. H. CHRISTMAS. [sramp.] 


$490.00.—Ree’d July 12, 1869, from William W. W. Wood, in- 
terest on this bond to Aug. 1, 1869. 
C. CONDIT, 


Alt’y for F. L. Christmas. 


$490.00.—Rec’d February 1, 1870, from William W. W. Wood, 
interest on this bond to date. 
C. CONDIT, 


Att'y for F. L. Christmas. 
$490.00.—July 30th, 1870. Interest paid to August 1, 1870. 


| C. CONDIT. 
$490.00.—March 27, 1871. Interest paid to Feb. 1, 1871. 
C. CONDIT. 
$490.00.—Sept. 15, 1871. Interest paid to Aug. 1, 1871. 
C. CONDIT. 
$490.00.—Feb’y 12, 1872. Interest paid to Feb’y 1, 1872. 
C. CONDIT. 
$490.00.—Aug. 1, 1872. Interest paid to date. 
| C. CONDIT. 
$490.00.—Feb’y 9, 1873. Interest paid to Feb. 1, 1873. 
C. CONDIT. 
19 $490.00.—Sept. 8, 1873. Interest paid to Aug. 1, 1873. 
C. CONDIT. 
$2,000.00.—Sept. 8, 1873. Two thousand dollars paid on account 
of principal. 
C. CONDIT. 


$2,000.00.—Feb’y 16, 1874. Two thousand dollars paid on ac- 
count of principal. 


C. CONDIT. 


$490.00.—March 19, 1874. Interest paid to Feb. 1, 1874. 
wig 6. CONDIT. 


$350.00.—August 19, 1874. Interest paid to Aug. 1, 1874. 
” C. CONDIT. 
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$350.00.—August 7, 1875. Interest paid to Feb’y 1, 1875. 
) C. CONDIT. 


$350.00.—Dec. 20, 1875. Interest paid to Aug. 1, 1875. ) 
C. CONDIT. 


$350.00.—June 13, 1876. Interest paid to Feb. 1, 1876. 
C. CONDIT. 


Contemporaneous with the execution of the aforesaid bond and 
in order to secure the payment thereof the said Martin Dixon exe- 
cuted unto the said Charles Christmas a mortgage in fee upon 
certain real property in the city of Brooklyn, in Kings county, in 
the State of New York, with power of sale and conveyance in de- 
fault of the payment of the mortgage, whether as to principal or 
interest. 

Charles Christmas, the said mortgagee, died testate on the 
— day of , 1868, and thereafter, on the 19th day of October, 

1869, letters testamentary were duly granted by a court 
20 of competent jurisdiction in the county of Kings unto 

the executor and executrix named in his will. On Jan- 
uary 20th, 1869, the said bond and mortgage were duly trans- 
ferred and assigned by said executor and executrix unto Frederick 
L. Christmas, who continued the holder thereof until his death in- 
testate on the 13th day of November, 1876, being then a resident of 
the city of Brooklyn, wherein he was then domiciled, and a citizen 
of New York. On the 28th day of June, 1877, letters of adminis- 
tration upon the personal estate of the said Frederick L. Christmas 
were duly granted by a court of competent jurisdiction in said 
county unto one Charles H. Christmas, who qualified according to 
law. Proceedings were instituted in a court of competent jurisdic- 
tion in said county of Kings for tiie purpose of foreclosing the 
said mortgage and securing a sale of said property in said county, 
because of said mortgage; which proceedings were instituted by said 
Charles H. Christmas, as such administrator, and resulted in a de- 
cree for the sale of the said premises, and in pursuance thereof, and 
on the 10th day of December, 1877, the said mortgaged premises 
were duly sold, and of such sale the said William W.. W. Wood had 
due and timely previous .notice, and on the 5th day of January, 
1878, the net amount of the proceeds of such sale, being the sum of 
$4,566.61, and not more, was duly applied upon the said mortgage 
debt, as a credit thereon. On the 25th day of October, 1880, letters 
of administration ancillary were also duly granted in the District of 
Columbia by the proper court, upon the personal estate of the said 
Frederick L. Christmas, unto the complainant in the above-entitled 
cause. 

On the 19th day of July, 1869, the said Martin Dixon and wife 
by deed conveyed the said property in the city of Brooklyn to the 
said William W. W. Wood, now deceased, in fee, subject to the said 
mortgage, the amount of winich was deducted as part of the purchase- 


; 
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money, which deed is in the words and figures following, to 
wit: 


21 This indenture, made the nineteenth day of April, in the 

year one thousand eight hundred and sixty-nine, between 
Martin Dixon, of the city of Brooklyn, county of Kings and State 
of New York, and Harriet Ann, his wife, parties of the first part, 
and William W. W. Wood, of the said city, party of the second part, 
witnesseth: That the said party of the first part, for and in consid- 
eration of the sum of seventeen thousand dollars, lawful money of 
the United States of America, to them in hand paid, the receipt 
whereof is hereby acknowledged, and the said party of the second 
part, his heirs, executors, and administrators, forever released and 
discharged from the same, by these presents have granted, bargained, 
sold, aliened, remised, released, conveyed, and confirmed, and by 
these presents do grant, bargain, sell, alien, remise, release, convey, 
and confirm, unto the party of the second part and to his heirs and 
assigns forever all that certain lot, piece, or parcel of land situate, 
lying, and being in the sixth ward of the city of Brooklyn, county 
of Kings and State of New York, bounded and described as follows: 
Beginning -at the northwesterly corner of Woodhull and Henry 
streets and running thence northerly along the westerly side of 
Heury street twenty-two feet and six inches to a point opposite the 
centre of a party wall standing, the one-half on the premises hereby 
couveyed and one-half on land next. northerly adjoining; thence’ 
westerly parallel with Woodhull street and through the centre of 
said party wall eighty feet; thence southerly parallel with Henry 
street twenty-two feet and six inches to the northerly side of 
Woodhull street; thence easterly along Woodhull street eighty 
feet to the northwesterly corner of Henry street, the point or 
place of beginning, together with all and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging or 
in anywise appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues, and profits thereof, and 

also all the estate, right, title, interest, dower and right 
22 _— of dower, property, possession, claim, and demanid whatsoever, 

as well in law as in equity, of the said parties of the first part 
of, in, and to the same and every part and parcel thereof, with the 
appurtenances; to have and to hold the above granted, bargained, 
and described premises, with the appurtenances, unto the said party 
of the second part, his heirs and assigns, to his and their own proper 
use, benefit, and behoof forever, subject, however, to a certain in- 
denture of mortgage made by the said Martin Dixon to Charles 
Christmas to secure fourteen thousand dollars, dated 7 July, 1868, 
and recorded in the office of the register of Kings county, in Liber 
784 of Mortgages, at page 542, on 9 July, 1868, which said mortgage, 
with the interest due and to grow due thereon, the party of the 
second part hereby assumes and covenants to pay, satisfy, and dis- 
charge, the amount thereof forming a part of the consideration herein 
expressed and having been deducted thereirom. 
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And the said Martin Dixon, for himself and his heirs, executors, 
and administrators, doth covenant, grant, and agree to and with the 
said party of the second part, his heirs and assigns, that the said 
Martin Dixon, at the time of the sealing and delivery of these pres- 
ents, is lawfully seized in his own right of a good, absolute, and in- 
defeasible estate of inheritance in fee simple of and in all and singu- 
lar the above granted, bargained, and described premises, with the 
appurtenances, except as aforesaid, and hath ol right, full power, 
and lawful authority to grant, bargain, sell, and convey the same in 
manner and form aforesaid ; and that the said party of the second 
part, his heirs and assigns, shall and may at all times hereafter 
peaceably and quietly have, hold, use, occupy, possess, and enjoy the 
above-granted premises and every part and parcel thereof, with the 
appurtenances, without any let, suit, trouble, molestation, eviction, 

or disturbance of the said parties of the first part, their heirs 
23 or assigns, or any other person or persons, lawfully claiming 

or to claim the same; and that the same are now free, clear, 
discharged, and unencumbered of and from all former and other 
grants, titles, charges, estates, judgments, taxes, assessments, and 
encumbrances of what nature or kind soever, except as aforesaid. 

And also that the said parties of the first part and their heirs and 
all and every other person or persons whomsoever lawfully or equi- 
tably deriving any estate, right, title, or interest of, in, or to the here- 
_inbefore-granted premises by or from, under or in trust for them 
shall and will, at any time or times hereafter, upon the reasonable 
request and at the proper costs and charges in the law of the said 
party of the second part, his heirs and assigns, make, do, and exe- 
cute, or cause or procure to be. made, done, and executed, all and 
every such further and other lawful and reasonable acts, convey- 
ances, and assurances in the law for the better and more effectually 
vesting and confirming the premises hereby granted or so intended 
to be in and to the said party of the second part, his heirs and assigns 
forever, as and by the said party of the second part, his heirs and 
assigns, or his counsel learned in the law, shall be reasonably de- 
vised, advised, or required. 

And the said Martin Dixon, for himself and his heirs, the above- 
described and hereby granted and released premises, and every part 
and parcel thereof, with the appurtenances, unto the said party of 
the second part, his heirs and assigns, against the said party of the 
first part and his heirs, and against all and every person and per- 
sons whomsoever lawfully claiming or to claim the same, shall and 
will warrant and by these presents forever defend. 

In witness whereof the said parties of the first part have hereunto 
set their hands and seals the day and year first eve written. 

MARTIN DIXON. L. 8. 
HARRIET ANN DIXON. Ht S. 


Sealed and delivered in the presence of— 


A. W. W. PARKER. 


= 
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24 State or New YOrK, \ : 
City of Brooklyn, County of Kings, { ~° 


On this 20th day of April, in the year of our Lord one thousand 
eight hundred and sixty-nine, before me personally appeared Mar- 
tin Dixon and Harriet Ann, his wife, to me known to be the indi- 
viduals described in and who executed the within conveyance, and 
who severally acknowledged that they executed the same, and the 
said Harriet Ann, on a private examination by me had separate 
and apart from her husband, further acknowledged that she exe- 
cuted the same freely and without any fear or compulsion of or from 


her said husband. 
A. W. PARKER, 
Notary Public. 


STaTE OF New YORK, ; 
County of Kings, 


I, William Barre, register of the county of Kings, do hereby cer- 
tify that the foregoing deed has been compared with the original 
record in iny office, in Liber Number 892 of Conveyances, page 49, 
and 9g it is a true copy thereof and of the whole of such original 
record. 


Witness my hand and seal this 18th day of April, 1879. 
. W. BARRE, Register. 


Said deed was duly recorded on the 30th day of April, 1869, as 
above indicated. 

Upon the execution and the delivery to the said William W. W. 
Wood of the said deed, the said William W. W. Wood, the intestate 
of the defendant, entered upon and took possession of the said 
property, and, besides making payments—one in the sum of two 
thousand dollars ($2,000), in the year 1873, and another in the like 

sum on February 16th, 1874—on account of the principal of 
25 the said mortgage debt, paid regularly the interest on the 

same down to March 14th, 1874, when the said William W. 
W. Wood conveyed the said property and relinquished pussession 
thereof to one Bryan by deed, wherein the latter assumed the balance 
due on the said mortgage debt, and covenanted with his grantor to 
may the said balance; and it was recited in said deed that said 
a Bower formed a part of the consideration and was deducted from 
the purchase-money ; thereafter the said intestate, William W. W. 
Wood, made no other or further payment in respect of the said 
mortgaged debt. 

This action at law was instituted on the 30th day of December, 
1884, in this court, and before the bringing of said action previous 
demand of payment was made and payment was refused. 

On the 18th day of April, 1879, the following order was passed by 
the proper court of the State of New York having jurisdiction, and 
entered of record in the clerk’s office of the city of Brooklyn, in said 
State, to wit: 
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“At a special term of the supreme court of the State of New York, 
held at the court-house, in the city of Brooklyn, on the eighteenth 
day of April, in the year 1879. 

“ Present: Hon. C. E. Pratt, justice. 


“Supreme Court, Kings County. | 


“In the Matter of the Application of CoHarLes H. CHrisTMAs, as 
Administrator, &c., of Frederick L. Christmas, Deceased, for 
Leave to Sue. 


“On reading and filing the affidavit of Stephen Condit, and on 
motion of Condit and Lamb, attorneys for the plaintiff, the said 
Charles H. Christmas, administrator : 

“ Ordered, That the said Charles H. Christmas, as administrator, 
d&c., of Frederick L. Christmas, have leave, and he is authorized and 
empowered, to bring an action or suit against William W. W. Wood 

and Thomas B. Bryan or either of them for a deficiency of 
26 six thousand eight hundred and sixty-five and 75 —, and 

interest on so much thereof as may be due, said deficiency 
being reported by the sheriff of Kings county in a report of sale on 
file in the office of the clerk of the county of Kings, in a certain 
action in the county court of Kings county, wherein the said Charles 
H. Christmas, as administrator, was plaintiff and Martin Dixon and 
others defendants, the said report of sale having been confirmed by 
an order filed in said clerk’s office on the 18th day of April instant. 


* Enter. 
“C. E. PRATT, J. 8. C.” 


It is further stipulated that if upon the said facts the plaintiff is 
entitled to recover, then and in that case he is entitled to judgment 
against the defendant for the said sum of $6,865.63, being the 
balance remaining due after the application thereto of the net pro- 
ceeds of said sale, together with interest on said balance from the 
said 5th day of January, 1878, assets in the hands of the said ad- 
ministratrix (the present defendant) sufficient to pay all debts of 
said estate being hereby confessed ; otherwise judgment for said de- 


fendant. 
W. B. WEBB, 
. Att'y for Defendant. 
ENOCH TOTTEN, 
Alt’y for PUtff. 
97 In the Supreme Court of the District of Columbia. 


Monpay, October 4, 1886. 
Proceedings before the supreme court of the District of Columbia, 
sitting in general term, commencing on the first Monday, 4th 
day, of October, 1886. 


Present: The chief justice and Justices Cox and Merrick. 
* * * * * * * 
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Monpay, January 17, 1887. 


Session resumed pursuant to adjournment. 
Present: Justices Cox and Merrick. 


Henry K. WiLtarp, Adm’r, &c., 
| v8. ba Law. No. 25886. 
| Mary L. C. Woop, Executrix. 


4 . This cause came on to be heard on the agreed statement of facts 

and was argued by counsel; thereupon it is by the court ordered 

Aa and adjudged that the defendant is entitled to judgment, and that 

if the said defendant do have and recover of and from the said plain- 

tiff the costs by her in and about this suit in this behalf expended, 
taxed at $—, and that said defendant have execution thereof. 

From which judgment the plaintiff in open court prays and is 
allowed his appeal to the Supreme Court of the United States. 

(M. G. T., p. 499.) 


28 AUTHENTICATION OF RECORD. 


Clerk’s Certificate. 


CLERK’s OFFICE, SUPREME CoURT OF THE 
P District OF COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 19 day of Janu- 
ary, 1887. 


| [Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 19 day of Jan’y, 1887. 

D. K. CARTTER, [seAt.] 
Chief Justice. 
Clerk’s Certificate to Justice’s Official Character. 

I, R. J. Meigs, clerk of said court, hereby certify that David K. 

Cartter, whose genuine signature is subscribed to the foregoing cer- 


tificate, was at the time of signing and attesting the same chief 
4 justice of said court, duly commissioned and qualified. 


ee iat en ee a ee ee 


16 HENRY K. WILLARD, &C., VS. MARY L. C. WOOD, &C. 


Witness my hand and the seal of said court this 19th day of Jan- 
uary, 1887. 
[Seal Supreme Court of the District of Columbia. ] N 

R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: Dist. of Columbia supreme court. No. 286. 
Henry K. Willard, administrator of Frederick L. Christmas, de- 
ceased, plaintiff in error, vs. Mary L. C. Wood, executrix of William 
W. W. Wood, deceased. Filed January 25, 1887. 


Supreme Court of the United States, 


OCTOBER TERM, 1889 


Henry K. WILiarpD, Adm’s, &c.,  ) 
PUff in Error, 


v8. \ No. 286. 


Mary L. C. Woop, 
Ez’ r, &e. ; 


Addition to Record. 


STIPULATION AS TO RULE. 

It is hereby stipulated that the following rule of 
the Supreme Court of the District of Columbia, was 
in force in said Court at the time the above cause 
was originally instituted and that the same is still 
in force in said Court, to wit: 


“The declaration shall state only the substantive 
facts necessary to constitute the cause of action 
without unnecessary verbiage, and with substantial 
certainty.” 


It is farther agreed that said rnle may be used and 
considered by this Court at the hearing and in the 
determination of this cause with the same force and 
effect as if it had been duly certified and incorpor- 
ated in the transcript of the record sent to this 
Court from said Supreme Court of the District of 
Columbia. 


ENOCH TOTTEN, 
Atty. for PUUS. in Error. 

WILLIAM B. WEBB, 

Alty. for Deft. in Error. 
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SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


GENERAL TERM. 


[Reported by Frankuin W. Mackey. ] 


Henry K. WILLARD, ) 
Administrator, 


v8. +} Law. No. 25,866. 


Mary L. C. Woop, 
Executriz. | 


Decided March 29, 1886. The CnieF JUSTICE and 
JUsTICES Cox and MERRICK sitting. 


1. When the question is by which of several 
systems or laws contract rights are to be deter- 
mined, the rule is that whatever relates merely 
to the remedy and constitutes part of the pro- 
cedure, is determined by the lez fori, but what- 
ever goes to the substance of the obligation and 
affects the rights of the parties as growing out 
of the contract itself or inhering in it or attach- 
ing to it, is governed by the lez loci contraqfus. 


2. A mortgage was executed in New York; 
the mortgage debt was presumed to be payable 
there since no other place of payment was desig- 
nated. 


2 


3. As by the law of New York an assignee of 
an equity of redemption by a deed which he 
accepts, containing a covenant on his part to 
assume and pay the mortgage debt, but which 
deed is not sealed nor signed by him, nor in- 
tended so to be, is liable to suit for the debt by 
the mortgagee, he must likewise be held liable 
here; but the gestions as to the form of the ac 
tion, the time within which it must be brought, 
as well as the dignity or grade of the contract, 
i. e., Whether a specialty or in parol, must be 
decided by the law of this forum. 


4. Atcommon law, and it is so in this District, 
the acceptance of such a deed creates no specialty 
obligation on the part of the grantee, although 
he may be held liable on it in assumpsit as ona 
simple contract. | 


5. When the administrator of the mortgagee 
in such a deed brings suit upon it in this District 
to recover from the grantee’s executrix a portion 
of the mortgage debt remaining unpaid after 
the foreclosure of the mortgage, the action must 
be in assumpsit, and the Statute of Limitations 
in force here is a bar if the suit be brought more 
than three years after the cause of action ac- 
crued. 


Hearing in General Term in the first instance on 
an agreed statement of facts. 

THE CAsE is stated in the opinion. 

Enocu Torren for plaintiff. 

Wa. B. Wess and Joun StpneY Wess for de- 
fendant. . 


Mr. Justice Cox delivered the opinion the court. 


This is an action by the administrator of a mort- 
gagee against the estate of a person who purchased 
the equity of redemption and assumed the mortgage 
debt, to recover the balance of the debt remaining 
unsatistied after a foreclosure sale. 


‘ 
i 
‘ 
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There is an agreed statement of facts. 


Those material tothe present inquiry are as follows, 
Viz: 


On the 7th of July, 1868, Martin Dixon exe- 
cuted a bond to Charles Christmas, in the State of 
New York, for $14,000, to be paid on the 7th of July, 
1873, with interest at seven per cent. per annum, 
payable semi-annually; and at the same time exe- 
cuted a mortgage to secure the debt on certain real 
estate in Brooklyn, N. Y. The bond came, by reg- . 
ular assignment, to the plaintiff. On the 19th of 
July, 1869, Martin Dixon and wife conveyed the 
mortgaged property in fee to William W. W. Wood, 
the defendant’s intestate, by a deed, containing the 
following language, after the habendum, viz: ‘‘Sub- 
ject, however, to a certain indenture of mortgage 
made by said Martin Dixon to Charles Christmas to 
secure fourteen thousand dollars, dated Jnly 7, 1868, 
and recorded, &c., * * * which said mortgage, 


. with the interest due and to grow due thereon, the 


party of the second part hereby assumes and coven- 
ants to pay, satisfy and discharge, the amount there- 
of forming a part of the consideration herein ex- 
pressed, and having been deducted therefrom.’’ The 
grantee neither sealed nor signed the deed, and the 
‘sin testimonium’’ clause shows that he was not ex- 
pected to do so, as it recited that it was signed and 
sealed by the grantors only; but he accepted it and 
went into possession under it and made several pay- 
ments on account of the principal, 2nd paid the in- 
terest regularly down to March 14, 1874, when he 
sold and conveyed the property to one Bryan. 

In 1877 the property was sold under a foreclosure 
proceeding; and the proceeds of sale credited on the 
bond, and the balance due, if plaintiff, on the facts 
stated, is entitled to recover, is agreed on. 

This action was brought in December, 1884, and 
is, in form, an action of covenant on the agreement 
on the part of Wood, set out in the deed to him be- 
forementioned. 


+ 

The pleas are ‘‘ never indebted,’’ and ‘‘that the 
said cause of action did not accrue within three years 
before the commencement of the suit.”’ 

The case was heard here in the first instance. 

The discussion of the case has assumed a wide 
range and embraced such questions as these, viz: 
whether aman may sue atall ona promise to pay him 
money made to a third person; if so, whether he can 
sue unless the promise be made directly and design- 
edly for his benefit, instead of being primarily for 
the benefit of the promisee; whether such action can 
be maintained by the intended beneficiary when the 
contract is under the seals of the parties to it; and if 
so, in what form; whether the alleged agreement in 
this case is to be considered a specialty or simple 
contract, not having been signed or sealed by the 
defendant; and whether: these questions are to be 
determined by the law of New York, where the con- 
tract was made, or by the law of this District where 
the remedy is sought. 

Where a question arises by which, of several sys- 
tems or laws, contract rights are’ to be determined, 
the rule is that whatever relates merely to the remedy 
and constitutes part of the procedure, is determined 
by the laws of the forum where the remedy is sought 
for matters of process must be uniform in the courts 
of the same country; but whatever goes to the sub- 
stance of the obligation and affects the rights of the 
parties, as growing out of the contract itself, or in- 
hering in it or attaching to it, is governed by the law 
of the place where the contract is made or is to be 
performed. See Pritchard vs. Norton, 106 U. &., 
124. | 

In the present case the contract on which the ac- 
tion was founded was made in New York, and the 
money was payable there as no other place was desig- 
nated; and consequently the rights growing out of 
it are to be ascertained by a reference to the law of 
that State. 

The first question is, whether an assignee of an 
equity of redemption, by a deed which contains a 
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covenant on his part to assume and pay the mort- 
gage debt, but which deed is not sealed or signed by 
him or intended so to be, is liable to suit for the debt 
in any form of action by the mortgagee. 

There is no statute on this subject in New York, 
but the right of the mortgagee to maintain such ac- 
tion has been maintained in a series of decisions by 
the Court of Appeals of that State. See 77rolter‘vs. 
Huges, 12 N. Y., 74; Burr vs. Beers, 24 ld. 78; 
Thorp vs. Keokuk Co., 48 Id. 257; Hand vs. Ken- 
nedy, 83 Id., 149; Atlantic Dock Co. vs. Leavitt, 54 
Id., 35; Vrooman vs. Turner, 69 Id., 280; Bowen vs. 
Beck, 94 Id., 86. 

This may be taken as the settled law of New York, 
and so far the case of the plaintiff may be sufficiently 
clear. 

But the important question relates to his remedy. 

It will be observed that the defendant never exe- 
cuted the deed containing the agreement on which 
he is sued, but simply accepted .it as grantee; and 
the question is whether that act makes the deed his 
deed, so that he is to be sued in an action of debt or’ 
covenant as on a specialty; or, on the other hand, 
his obligation is merely a promise implied by law 
from the act of accepting the deed, on which only 
assumpsit can be maintained. 

This indebtedness, if any, is more than three years, 
and less than twelve years, old. If it is a simple 
contract debt, the plea of limitations is a perfect de- 
fence. If it is a specialty debt, there is no defence. 

The New York case last mentioned goes farther 
than to recognize a right of action in the mortgage, 
and, on a state of facts like those in the present case, 
holds that the deed is the deed of the grantee, 
though he did not sign it, and is not affected by the 
statute of limitations of New York applicable to 
simple contracts. 

The case is exactly in point, in support of the 
plaintiff's case, if we are bound to accept the law of 
New York on this question as binding everywhere 
else. This depends upon the question whether the 
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dignity or grade of a contract is determined by 
the lex loci contractus or by the lex fori. Is the 
question whether a particular contract is a specialty 
or a simple contract, one which relates to the con- 
struction of it, or the essential rights created by it, 
or cne relating merely to the remedy? At first 
glance the former might seem to be the rule. But 
after all, the obligation of a contract, either to pay 
money or do a specific act, is just the same, whether 
it be under seal or not. The only differences made 
by the seal are in the form of the action on it, and 
the limit of time within which it must be brought. 
But these differences relate entirely to the question 
of remedy. It is admitted on all hands that the law 
of the forum must always determine what form of 
action must be adopted in a given case. And since 
the question whether assumpsit or convenant shall 
be brought depends on the dignity of the contract, 
the determination of the latter seems involved in the 
former, and dependent on the same law. 

Such seems to be the rule settled by the authorities. 

Thus in Bank U. S. vs. Donnally, 8 Pet., 361, it 
appeared that an action was brought in Virginia, in 
1829, on a promissory note dated June 25, 1822, made 
and payable (in sixty days) in the State of Kentucky. 
The statute of Kentucky of 1812 provided— 


‘*That all writings hereafter executed without a seal 
or seals, stipulating for the payment of money or 
property, or for the performance of any act, duty or 
duties shall be placed upon the same footing with 
sealed writings containing the like stipulations, 7e- 
ceiviny the same consideration in all courts of justice, 
and to all intentsand purposes faring the same force 
and effect, and upon which the s same species of action 
may be founded as if sealed.’ 


The law of Kentucky was set out in the declara- 
tion with the obvious view of giving to the note sued 
on the character of a specialty contract. 

The defendant pleaded the statute of limitations 
of Virginia, which enacted that— 
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‘‘All actions of debt, grounded on any lending on 
contract, without specialty, shall be commenced and 
sued within five years next after the cause of such 
action or suit, and not after.” 


If the note sued on was to be treated as a specialty 
in Virginia, because it was made so in Kentucky, 
this defence was insufficient ; otherwise, if, notwith- 
standing the Kentucky statute, it was to be treated 
as a simple contract in the courts of Virginia. 

The Supreme Court, after noticing that the Ken- 
tucky statute did not, in terms, declare the note to be 
a specialty but only gave it the force and effect of one, 
say : 


‘*But whatever may be the legislation of a State 
as to the obligation or remedy, its acts can have no 
binding authority beyond its own territorial jurisdic- 
tion; whatever authority they have in other States 
depends on principles of international comity and a 
sense of justice. 

The general principle adopted by civilized nations 
is, that the nature, validity and interpretation of 
contracts are to be governed by the law of the coun- 
try where the contracts are made or are to be per- 
formed. But the remedies are to be governed by 
the laws of the country where the suit is brought. 
No one will pretend that because an action of cove- 
nant will lie in Kentucky on an unsealed contract 
made in that State, therefore a like action will lie 
in another State where covenant will only lie on an in- 
strument under seal. * * * The nature, validity 
and interpretation of the contract may be admitted 
to be the sume in both States; but the mode by 
which the remedy is to be pursued, and the time 
within which it is to be brought, may essentially 
differ. The remedy in Virginia must be sought 
within the time, and in the mode, and according to 
the descriptive character of the instrument known to 
the laws of Virginia, and not by the description and 
character of it prescribed in another State.”’ 
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Now, if to be a specialty, as distinct from a simple 
contract, is a part of the meaning or of the essence of 
a contract to pay money, the law of Kentucky entered 
into this contract, and it was entitled everywhere to 
the same consideration, force and effect as a sealed 
instrument. But the Supreme Court has decided 
otherwise, and held that, although it had the force 
and effect of a specialty in Kentucky, it had not, there- 
fore, the same in Virginia, but its descriptive char- 
acter, in this respect, must be determined by the law 
of the latter State, and as by that law the note sued 
on was a simple contract, the defence of limitations 
appropriate to that character of cause of action must 
prevail. 

A similar case is that of Leroy vs. Beard, 8 How., 
451. It was an action of assumsit, brought in the 
United States Circuit Court for New York, on a cov- 
enant of seisin contained in a deed of land executed 
in Wisconsin, to which only a scrawl or ink seal was 
attached, instead of a seal of wax or wafer which 

fas required to make an instrument (a deed)in New 
York. The court below instructed the jury that the 
action of assumpsit was the proper form. And the 
Supreme Court say: **It becomes our duty to con- 
sider the instruction * * * as correct in relation 
to the form of the remedy. It was obliged to be in 
assumpsit in the State of New York. * * * We 
hold this, too, without impairing at all the principles 
that, in deciding on the obligation of the instrument 
as a contract, and not on the remedy on it elsewhere, 
the law of Wisconsin as the lex loci contractus must 
govern,.”’ 

This is a clear decision that what was a specialty 
in Wisconsin was not, for that reason, a ‘specialty 
in New York, and that the law of the latter State 
must determine the question. 

This would be sufficient to settle the law on this 
question for us, but it may not be amiss to show that 
the rulings in the State courts are similar. 

In 7rasher vs. Everhart, 3 Gill & J., 234, it ap- 
peared that a suit in assumpsit was begun in the 
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State of Maryland by attachment on a single bill, or 
promissory note under seal, executed in Virginia, 
which, by the laws of Virginia, was not a specialty, 
but a promissory note. . 

At the trial, the note was offered in evidence and 
was objected to as not proper to sustain assumpsit. 
Evidence as to the law of Virginia having been given, . 
the court admitted the paper. 

The Court of Appeals reversed the decision, say- 
ing: ‘‘The dispute is merely upon the remedy; that 
is to say, whether the action shall be covenant or as- 
sumpsit, upon a given contract by two persons within 
the jurisdiction of the court. The substance and ef- 
fect of the recovery is the same in either form. * * * 
The character of the instrument must be regulated by 
a reference to our domestic law.’’ 

Similar rulings will be found in Andrews vs. Her- 
riolt, 4 Cow., 508; Douglas vs. Oldham, 6 N. H., 
160; Brodhead vs. Noyes, 9 Mo., 56. And we are 
not advised of any line of decisions to the contrary. 

We are therefore forced to the conélusion that our 
own local law must determine the form of action in 
which this right of the mortgagee is to be asserted 
in this jurisdiction and whether it is barred by limi- 
tations. 

At common law, while there was some controversy 
as to the right of a third person to sue on a parol 
promise made to another for his benefit, it was pretty 
clear that no such right existed as to promises under 
seal. 

As Sheppard’s Touchstone says, p. 174: ‘‘ Any 
one that is party to the dead, to whom the covenant 
is made, may take advantage of the covenant, but 
not a stranger; for if A covenant with B to do an act 
to C, who is no party to the deed, and he doth it not, 
B, and not C, must sue him upon this breach.”’ 

The United States Supreme Court evidently takes 
this view in Hendrick vs. Lindsay, 93 U. 8., 149, 
where they say: ‘‘It is argued, as Mansfield’s name 
does not appear in the letters of Hendrick, that he 
could not join,in this action. This would be true if 
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the promise were under seal, requiring an action of 
debt or covenant; but the right of a party to maintain 
assumpsit on a promise, not under seal, made to an- 
other for his benefit, although much controverted, is 
now the prevailing rule in this country.’’ And the 
court cite, for this position, 1 Parsons on Contracts 
‘(6th ed.) 467, where it is said: ‘‘ But where the 
promise is made under seal, and the action must be 
debt or covenant, then it must be brought in the name 
of the party to the instrument; and a third party for 
whose benefit the promise is made cannot sue upon 
it.’ 

We cannot but regard it as an innovation upon the 
common law, to hold that in case of a deed contain- 
ing mutual covenants, regularly executed by both 
parties, a third person, a stranger to the instrument, 
may sue one of the parties on his covenants, though 
made for his benefit. 

Still, it is no business of ours if the courts of New 
York choose to so modify the common law in refer- 
ence to a New York contract, as to create rights 
which we would not recognize in a similar case aris- 
ing within our own jurisdiction. 

But we regard it asa still bolder innovation on the 
common law, to hold that the acceptance of a deed in 
fee simple containing words of covenant on the part of 
the grantee, but which is not and never was intended 
to be executed by him, makes it his deed, as if he had 
signed and sealed it, and creates a specialty obliga- 
tion on his part. 

We are not aware that any such result followed 
the acceptance of a deed at common law, except 
where a relation of tenure was created between the 
parties, and then only to a limited extent. 

Co. Littleton, 231a, is referred to in support of the 
position taken in New York. The case was that 
where a lease was made to two on certain conditions, 
and the indenture bound them in a penalty to the 
performance of the conditions, and one only of the 
lessees sealed the lease, it was nevertheless held that 
an action for the penalty ought to be brought against 


11 


both, and the plea in abatement of non-joinder was 
sustained. In fact Lord Coke was not discussing 
covenants, but commenting on Littleton’s text in re- 
lation to estates in condition, in which (sec. 294) it 
was shown that whoever enters under a deed is bound 
by all the conditions in it, whether he executed it or 
not. The case put by him to illustrate this does go 
so far as to hold that a tenant bound by conditions is 
also bound by a penalty securing them, and was lia- 
ble to action. What the form of action was does not 
appear. The liability to the penalty was put on the 
ground that he had agreed tothe lease. The action 
must have been debt because there was no covenant, 
and that did not necessarily rest upon a specialty, 
but may have been founded on the assent to the con- 
ditions of the least inferred from the act of entering 
under it. 

The case is not a clear authority for treating the 
lease as the deed of the lessee, not executing it even 
as between landlord and tenant. But the limitations 
of the law on this subject are further shown in Shep- 
pard’s Touchstone, p. i176, in which Coke is cited. It 
is said : 

‘¢If a feoffment be made to two, or to a man and 
his wife, and there are diverse covenants in the deed 
to be performed on the part of the feoffers or lessees, 
and one of them doth not seal, or the wife doth not, 
or doth not seal during the coveture, and he or she 
that doth not seal doth, notwithstanding, accept of 
the estate, and accept the lands conveyed, or de- 
mised ; in these cases, as touching all inherent cov- 
enants, as for payment of rent and accessories thereof, 
clauses of distress or re-entry, nomine poenoe, repara- 
tions and the like, they are bound by these covenants 
as much as if they do seal the deed.”’ 


And after giving one or two other illustrations, he 
adds: 


‘* But quaere of collateral covenants in the first 
cases, for therein it seems the feoffee or lessee is not 
bound.”’ 
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In all the cases referred to by him there is the re- 
lation of tenure accompanied with a reservation of 
rent. 

But this is not authority for holding that ina deed 
in fee by whicha grantor parts with his entire estate, 
a covenant to pay a gross sum toa stranger, which 
is essentially collateral, becomes the covenant of the 
grantee, though not executed by him, so as to sus- 

ain the technical actiou of covenant. Such a posi- 
tion seems to us contrary to common law principles 
which are our only guide upon questions of this 
character. The weight of authority seems to us to 
be that a deed, whether in form of indenture or deed 
poll, is only the deed of him who signs and seais it, 
while it may be the simple contract, at the same 
time, of him who signs without: sealing, or, under 
some circumstances, of him who neither signs nor 
seals, but only accepts it. 

In Stabler vs. Cowman, 7 Gill & J., 284, where an 
agreement was clearly intended to be signed and 
sealed by both parties, but one omitted to seal 
through accident, the court held that he could be ° 
sued in assumpsit, while the instrument was the deed 
of the other party. 

The subject has been discussed at some length in 
other States where common law principles have not 
been departed from, and even in cases of leases: it 
has been held that the same rule applies. Without 
citing from them at length we refer to Henderson 
vs. //umphries, 15 Conn., 431; Johnson vs. Muzzy, 
45 Vermont, 420; Maule vs. Weaver, 7 Pa., 329; 
7Zrustees vs. Spencer, 7 Ohio, pt. 2, 149; Martin vs. 
Drinan, 128 Mass., 515. In one of these cases (45th 
Vt.), the case of Finley vs. Simpson, 2 Zabriskie, 
311, is spoken of as the only American case holding 
an opposite view. 

For these reasons, even in States where a right of 
action by a mortgagee against the grantee of the 
equity of redemption, in cases like the present, is 
conceded, it is, nevertheless, held that the action 
must be assumpsit, as upon a promise implied from 
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the acceptance of the deed containing the covenant 
to be performed by the grantee. Locke vs. Horner, 
131 Mass., 93, and cases cited. 

Our conclusion, then, is that if the mortgagee, un- 
der the rulings in New York, is entitled to claim 
the mortgage debt directly from the purchaser of 
the equity of redemption, in a case like the present, 
still he must assert his claim here in an action of as- 
sumpsit, and that our act of limitations is a bar to 
any action brought more than three years after the 
cause of action has accrued. 

For these reasons judgment must be for the de- 
fendants. 
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This is a writ of error to the Supreme Court of the 
District of Columbia, to bring up a judgment of that 
court rendered in favor of the defendant, on the 
pleadings and on a statement of the facts agreed 
upon. 

The action was brought by the mortgagee, against 
the purchaser of mortgaged real property conveyed 
to the latter by the mortgagor by a deed purporting 
on its face to bea deed of ‘*indenture,”’ by the terms of 
which deed, the purchaser assumed, covenanted and 
agreed to pay the debt, but he did not sign or seal 
the deed. The deed bears date April 19, 1869, and 
was made by Martin Dixon, the owner of the equity 
of redemption and the mortgagor, to William W. 
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W. Wood. the testatorofthedefendant; thedeed con- 
veyed, subject to the mortgage, certain real property 
in the city of Brooklyn, New York, in which city all 
the parties resided. The deed contains a covenant 
in the following words: 


‘¢ Subject, however, to a certain indenture of mort- 
gage made by the said Martin Dixon to Charles 
Christmas, to secure fourteen thousand dollars, dated 
7 July, 1868, and recorded in the office of the Regis- 
ter of Kings County, in Liber 784 of mortgages, at 
page 542, July, 1868, which said mortgage, with the 
interest due and to grow due thereon, the party of 
the second part hereby assumes and covenants to pay 
satisfy and discharge, the amount thereof forming a 
part of the consideration herein expressed, and hav- 
ing been deducted therefrom.’’ 


The purchaser entered upon and took possession 
of the property and held it for several years (R. 13), 
and made payments on the bond, both of princi- 
pal and interest. 

The mortgage was afterwards foreclosed in the 
proper court in Brooklyn, and on December 10, 1877, 
the property was sold by virtue of a decree, and on 
the 5th day of January, 1878, the net proceeds of the 
sale were credited on the mortgage debt, leaving a 
balance due amounting to $6,865.63. Wood, the 
purchaser, had timely notice of the proposed sale 
(R., 10). To recover this balance so remaining due, 
the present action was brought on the 30th day of 
December, 1884, more than three years after the 
cause of action accrued. 


The declaration in this ease follows the rule of this 
court and sets out the substantive facts relied upon 
for the cause of action ; the defendant pleaded gen- 
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erally that her estate was not indebted as alleged, 
and the statute of limitations of three years appli- 
cable to assumpsit on a simple contract. 

The facts are agreed upon and stated in full. (See 
Record, 8.) Upon this stipulation the court below 
rendered judgment in favor of the defendant, on the 
ground that the action was barred by the statute of 
limitations, it not having been brought within three 
years after the time it first accrued. (See Willard 
vs. Wood, 4 Mackey, 538.) 


Assignment of Errors. 


First: The court below erred in holding that the 
plaintiff's cause of action was barred by the plea of 
the statute of limitations of three years, applicable 
to actions on simple contracts, and in rendering judg- 
ment against the plaintiff and in favor of the de- 
fendant. 

Second: It also erred in holding that the defend- 
ant’s testator was not bound by the covenant in the 
deed (made and delivered to him,and upon which he 
entered and enjoyed the premises) in the same man- 
ner as if he had signed and sealéd the deed. 


Points and Authorities. 
]. 


This is a New York contract and should be gov- 
erned and construed according to the laws of New 
York. The parties all resided in New York, thecon- 
tract was made there, the mortgaged property was 
situated there, the contract was to be performed and 
the money was payable there. 
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‘Tt is a principle too firmly established to ad- 
mit of dispute at this day, that to the law of 
the State in which land is situated must we look 
for the rules which govern its descent, aliena- 
tion, and transfer, and for the effect and con- 
struction of conveyances.’’ 

McGoon vs. Scales, 9 Wall, 27; 

Orvis vs. Powell, 98 U. 8., 176; 

Brine vs. Ins. Co., 96 U. §., 627; 

Norton vs. Pritchard, 106 U. 8., 129; 

Gebhart vs. R. R. Co., 109 U. 8.. 527; 

Dennick vs. Rk. R. Co., 103 U.8., 11. 


By the law of the State of New York, a purchaser 
of mortgaged real estate who accepts a deed thereto, 
by the terms of which he assumes, covenants, and 
agrees to pay the mortgage as a part of the purchase 
money, is liable for the amount of the incumbrance, 
and his liability is precisely the same, whether he 
actually signs and seals the deed or not. He is 
bound by the covenants in the instrument in either 
case, and an action at law may be maintained on 
the contract by the mortgagee. 

Trotter vs. Hughes, 12 N. Y., 74; 

Burr vs. Beers, 24, N. Y., 178; 

Thorp vs. Keokuk, 48 N. Y., 257; 

Hand vs. Nennedy, 83 N. Y., 149; 
Allantic Dock Co, vs. Leavit, 54 N. Y., 35; 
Vrooman vs. Turner, 69 N. Y., 280; 
Bowen vs. Beck, 94 N. Y., 86. 


This feature of the contract becomes a part of it, 
and constitutes one of its binding obligations, and 
cannot be impaired any more than can any other 
part of it. It is a sealed instrument as to all the 
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world ; it is the deed of the vendee as much as it is 
the deed of him who actually seals it. The question 
is as to the virtue of the deed and not one of ‘‘rem- 
edy.’’ This is just as important an element of this 
agreement as is the day of payment in a promissory 
note. 


IT. 


At the common law the grantee in a deed of inden- 
ture, the kind in question here, who accepted the deed 
and took possession under it, was bound by the cove- 
nants contained therein, precisely as if he had ac- 
tually signed and sealed the deed, and the rule of 
the common law is in force in this District. 


1 Saunder’s Pleadings and Evidence, 476, 
[389 |; 

1 Chitty’s Pleadings, 119; 

Brett vs. Cumberland, Croke’s James, 398, 
see pp. 240 and 522; 

Coke Lit., 231a; 

Hurst vs. Rodney, 1 Wash. C. C., 375 ; 

Finley vs. Simpson, 2 Zab., 311 ; 

Rose vs. Poulton, 22 E. C. L., 191; 

Vernon vs. Jefferys, 2 Strange, 1133 ; 

Hutchinson vs. R. R. Co., 37 Wis., 582 ; 

Hubbard vs. Marshall, 50 Wis., 327 ; 

Hawkins vs. Sherman, 3 C. & P., 459; 14 E. 
C. L., 338 ; 

Staines vs. Morris, 1 Vesey & B., 141; 
ilkins vs. Fry, 1 Merivale, 265 ; 

Finches’ Book of the Law, 109. 

Crawford vs. Edwards, 33 Mich., 354; 

Unger vs. Smith, 44 Mich., 22; 

See, also, Schmucker vs. Sibert, 18 Kan., 104. 
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‘ounsel for the defendant in error, following the 
lead of the court below, relies upon a remark criti- 
cising the decision in /inley vs. Simpson, found in 
the opinion of the court in Johnson vs. Muzzy, 45 
Vt., 420. The opinion in the latter case will hardly 
commend itself to the court. Its strength is much 
impaired by a dissent and still more by the judg- 
ment of the same court the other way. In Patchin 
vs. Swift, 21 Vt., 293, the Supreme Court of the 
State of Vermont made this declaration: 


‘Tt is well settled now in this State, that ac- 
cepting and adopting a written contract by a 
party who has not put his name to it, binds such 
party, equally asif he had signed such contract.”’ 


It seems plain from the authorities that the above 
proposition was the established rule of the common 
law when adopted in Maryland. 


Sir Henry Finch, in his ‘‘ Book of the Law,’’ p. 
109, says: 


‘*A deed is a deed-poll or indenture. Poll, 
that which is the only deed of the grantor ; in- 
denture, that which is the mutual deed of both. 
Yet the deed of the grantor is the principal and 
the other is but a counterpart. And therefore 
if the lessor seal, and not the lessee, it is as 
good against him as if both had sealed ; and if 
there happen any variance between the deeds, 
it shall be taken as the deed of the grantor is, 
and the other shall be intended only the mis- 
prision of the writer.”’ (1759.) 


‘¢ Where lands are conveyed by indenture to 
two persons, and one of them does not seal the 
deed, yet if he enters upon the land and accepts 
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the deed, in other matters he will be bound by 
the covenants contained in it.’’ 
4 Com. Dig., Title 32, Deed, ch. 25, § 4. (2d 
Am. Ed., p. 305.) 


‘Tf an indenture be between A, of the one 
part, and B and C, of the other, whereby A de- 
mises to B and C, who covenant with A, if B 
seals the counterpart, but C does not seal, vet 
if C agreed to the lease, it shall be his deed, and 
he shall be bound by the covenants.”’ 


Coke Lit., 231 a; 
Com. Dig., Title Fait, c. 2, pl. 2. 


‘‘Tf a lease be to A and B, by indenture, and 
A seals a counterpart, and B agrees to the lease, 
but does not seal, yet B may be charged for a 
covenant broken. though the covenant be collat- 
eral and not annexed to the lease.”’ 


Com. Dig., Tit. Covenant, A 1, pl. 5, 6. 


Lord Elden expressed the same views: 


eae a age Some} = 
‘ 


‘‘Here is an express covenant that Sir Wil- 
liam Staines will pay the rent and perform the 
covenants; and then even a court of law, cer- 
tainly this court, would not suffer him to avail 
himself of the circumstance that he had not exe- 
cuted the instrument. Unless he make out that 
the non-execution was a consequence of some 
alteration, that notwithstanding the covenant it 
was not intended that he should take, he would 
either by express or implied covenant, be liable 
to Clark, if called on by the lessor.”’ 


(Staines v. Morris, 1 V. & B. 43 ; see also Wil- 
liams vs. Fry, 1 Merivale 265, when the above was 
affirmed by SirWm. Grant, /. R.) 

By far the ablest argument and examination of 
authorities on this subject, will be found in the brief 
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of counsel (Mr. Bradley, now Mr. Justice Bradley 
of this court) in the case of Finley vs. Simpson, 
(2 Zabriskie, 311). This is still the settled law of 
New Jersey. //uyler vs. Alwood, 26 N. J., Eq. 504, 
See 3 Wash. on Real Property, (3rd. Ed.) 280. See, 
also, a very strong statement of the question here 
involved, in //utchinson vs. R. R. Co., 37 Wis., 600, 
by Ryan, C. J. 

The common law rule as above indicated seems to 
have prevailed without dispute until after the publi- 
cation of Mr. Platts’ learned work on covenants ; this 
work seems to have originated the doubts since ob- 
taining upon this subject. 

In the leading case in New York Aflantic Dock Co. 
vs. Leavitt, (54 N. Y. 35) on this subject, the court 
used the following language, to wis: 


‘*T have found no authority holding that the 
grantee in such a deed, a deed-poll, is not bound 
by the covenants therein mentioned to be per- 
formed by him in some form. It has, however, 
been held in some cases that the technical ac- 
tion of covenant could not be maintained against 
such a grantee, because he had not sealed the 
deed. (//insdale vs. Humphrey. 15 Conn., 432; 
Burnett vs. Lynch, 5 Barn. & Cress., 589; Maule 
vs. Weaver, 7 Penn., 329; Platt on Cov., 18.) 
But I apprehend that the preponderance of au- 
thority is the other way. Platt, after reviewing 
the cases and laying down the law as he claims 
it to be, says: ‘ Perhaps, however, the doctrine 
has been too long sanctioned (that such an ac- 
tion can be maintained) to be now reversed. At 
all events, it is an introduction of an equitable 
principle into a court of law; the acceptance of 
a deed being considered equivalent to an actual 
execution by the lessee.” It was said, in Rogers 
vs. Hagle Fire Co. (9 Wend., 618), that ‘ who- 
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ever takes an estate under a deed ought, in rea- 
son and equity, to be obliged to take it under 
the terms expressed in the deed.’ In Comyn’s 
Digest (Title ‘Covenant,’ A. 1), it is said that 
‘if a lease be to A and B by indenture, and A 
seals a counterpart and B agrees to the lease but 
does not seal, yet B may be charged for a cov- 
enant broken.’ In Trotter vs. Hughes (2 Kern., 
74), Judge Denio says: ‘The acceptance of a 
conveyance containing a statement that the 
grantee is to pay off an incumbrance, binds him 
as effectually as though the deed had been inter 
partes and had been executed by both grantor 
and grantee.’ In Belmont vs. Coman (22 N. Y., 
438, JudgeComstock says: ‘It needs no authority 
to prove that if in the conveyance there are words 
importing that the grantee will pay the debt, he 
is deemed to have entered into an express under- 
taking to do so, although he does not sign or 
seal the instrument. The acceptance of a deed 
containing such language, is evidence of the 
most satisfactory kind that he has promised to 
do what the deed says he is to do.’ In Spauld- 
ing vs. Hallenbeck (35 N. Y., 206), it is said that 
‘the grantee having accepted the deed and 
taken possession under it, is bound by the cov- 
enants therein contained, as effectually as if he 
had signed them.’ In Greenleaf’s Cruise Di- 
gest (chapter 26, title 32, section 3), it is said 
that ‘a covenant can only be created by deed, 
but it may be as well by deed-poll as by inden- 
ture; for the covenantee’s acceptance of the 
deed is such an assent to the agreement as will 
render it binding on him. But the party must 
be named in the deed-poll.’ In Sheppard’s 
Touchstone, 177, it is said ‘if feoffment or lease 
be made to two, and there are divers covenants in 
the deed to be performed on the partof the feoffees 
or lessees, and one of them doth not seal, and he 
that doth not seal, doth, notwithstanding accept 
of the estate and occupy the lands conveyed or 
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demised, in these cases, as touching all inherent 
covenants, they are bound by these covenants 
as much as if they do seal the deed. (See, to the 
same effect 2 Hilliard on Real Property, 325and 
note, and 364; 3 Washburn on Real Property, 
(8d ed.) 280; Finley vs. Simpson, 2 N. J., 311, 
332.) 


This is undoubtedly the established rule in New 
York ; the liability of the defendant is the same here 
as if his testator had in fact signed and sealed the 
deed. The deed, as has been seen, ought to be con- 
strued as it would be in New York. 

Trotter vs. Ilughes, 12 N. Y., 74; 
Bowen vs. Beck, 94 N. Y., 86; 
Thorp vs. Keokuk Co., 48 N. Y¥., 257. 


The precise question involved here was decided by 
the Court of Appeals of New York in Bowen vs. Beck, 
94 N. Y.,86. The purchaser who assumed the mort- 
gage debt in that case did not sign the deed but ac- 
cepted it and its benefits; the deed purported, as 
here, to be a deed of ‘‘indenture,’’ and the statute 
of limitations was pleaded ; that statute as applica- 
ble to simple contracts barred the action, but as ap- 
plicable to a specialty it did not. That case was in 
all respects undistinguishable from this, and the 
court held that the statute was not a defense. If 
this action were pending in New York it would clearly 
be controlled by that case. See, also, Hoff’s: Appeal, 
24 Pa. St. 200. 


If the defendant’s testator had joined in this deed 
by affixing a common law seal it would have been ac- 
cepted as his deed in any of the States; if he had 
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affixed his seal by making an impression with a ma- 
chine, commonly used for that purpose, this would 
have been accepted in many of the States and by the 
courts of the United States as a valid seal; and if 
he had sealed the deed by affixing an ink scrawl to 
it, this would have been held sufficient in Maryland, 
in this District, in Virginia, and in many other 
States. 

_ Is the acceptance of a deed duly signed, sealed 
and delivered by the vendor, and the enjoyment of 
all the benetits conveyed by it, as solemn and forci- 
ble an act as either of the other forms mentioned ? 
When this deed was made and delivered, did not 
the parties to it intend that it should be a deed of 
‘indenture,’ the covenants of which were as bind: 
ing on both parties as if a ‘‘ counterpart’? had been 
signed and sealed by the vendee, according as the 
law of New York said it should be? - 


Much labor has been performed and much learning 
has been displayed on the subject of ‘‘seals,’’ both 
at the bar and by the courts. 

(See Trasher vs. Everhart, 3G. & J., 234; War- 
ren vs. Lynch, 5 Johns, 239.) 


So long as the discussions are confined to a dis- 
play of professional industry and learning there can 
be no reasonable objection made to them; but when 
important property rights of individuals are made 
to depend upon the softness or the hardness of the 
material used upon which to make the impression of 
a seal, or upon the fact whether or not any impres- 
sion was made, or whether an ink scrawl] was used to 
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represent a seal, the subject hecomes serious indeed, 
and we cannot help asking ourselves, however wed- 
ded we may be to the old forms, whether this form 
has not outlived its usefulness. 

The common law demanded for a seal an impres- 
sion upon wax or upon a wafer. Maryland was first 
settled in 1634; how many of the brave and hardy 
pioneers of that State possessed either wafers or 
wax? Weare told (7rasher vs. Everhart, 3 G. & J. 
234,) that an ink scrawl has been used as a seal in 
Maryland from the earliest judicial history of that 
State. This was a sensible and probably a_ neces- 
sary departure from the old rule. This court has 
also held that an impression on paper is preferable 
to the common law seal, and equally valid, and the 
court suggestively added that it was ‘‘time that such 
objections to the validity of seals should cease.’’ 
The highest court of New York has solemnly de- 
clared that ‘‘something laid upon” the paper being 
just as durable as wax, may be used for a seal with- 
out objection. All of these rules were laid down 
without the aid or interposition of statute authority. 

If, notwithstanding the common law, an ‘nk scrawl 
is valid ; if an impression on paper is valid despite 
that rule, why is not the acceptance of a deed and 
receiving the benefits of it the equivalent of a seal? 


In the case of Pillow vs. Roberts, (13 How., 472,) 
the subject of ‘‘seals’’ was discussed, (1851.) The 
court after mentioning the ancient rule as to seals 
said : 

‘If, then, wax be construed to be merely a 
general term including within it any substance 
capable of receiving and retaining the impres- 

sion of a seal, we cannot perceive why paper, if 
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it have that capacity, should not as well be in- 
cluded in the category. The simple and power- 
ful machine now used to impress public seals 
does not require any soft or adhesive substance 
to received or retain their impression. The im- 
pression made by such a power on paper is as 
well defined, as durable, and less likely to be 
destroyed or defaced by vermin, accident, or 
intention, than that made on wax. It is the 
seal which authenticates, and not the substance 
on which it is impressed ; and where the court 
can recognize its identity, they should not be 
calted upon to authorize the material which ex- 
hibits it. * * * * Jtis time that such ob- 
jections to the validity of seals should cease.”’ 


In Meredith vs. Hinsdale (2 Caines R. 361, 1805) 
it was held thatan action of debt on a bond executed 
in Pennsylvania, according to custom there, with an 
ink scrawl for a seal, could be maintained in New 
York, notwithstanding the fact that snch a scrawl 
did not constitute a seal in the latter State. Liv- 
ingston, J., in delivering the opinion of the court 
said : 

‘Why should not any impression or mark 
answer as well as the common law mode of seal- 
ing, provided it be durable, whether it be 
stamped on the paper itself, or on something 
laid upon the paper, if it be made as a solemn 
act of confirmation, and deliberately acknow}l- 
edged as the seal of the party makingit? Why 
then may not ink, the work of which will last 
full as long as any made on wax or wafers, be 
used as well as they ?’’ 


But, without deciding,this point, the opinion says: 


‘‘We all think that this instrument being ex- 
ecuted in Pennsylvania, according to the laws 
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and usages of which State, sanctioned by a de- 
cision of its supreme court, such form of sealing 
is as valid to constitute a deed or specialty as if 
wax or wafer had been applied, it onght to be 
received as such here, and of course, that an 
action of debt will lie on it in this court.”’ 


This same doctrine seems to have been sanctioned 
also in Adam vs. Aerr. 1 B. & P. 360. 


The common law was adopted in Maryland, as in 
most of the other States. 


State vs. Buchanan, 5 H. & J., 355. 


The foregoing citations indicate the true rule of 
the common law and that rule prevails in this Dis- 
trict to-day. The question has not heretofore been 
raised in, nor determined by, the courts of this Dis- 
trict. ° 

The pn below in deciding this case seems to 
have looked to the decisions of the Maryland courts 
since 1801, for binding authority on this subject. 
But the @ecisions of the courts of Maryland since 
the cession of this District to the United States, 
while thdy may be persuasive, are not binding au- 
thority here. The cession of the District became 
completel on the 27th day of February, ‘1801, (R. 
S., D. C., § 92). After that date the decisions of 
the Maryland courts, on the question under discus- 
sion, were no more binding here than the decisions 
of other courts of the country. We may therefore 
profitably inquire what were the decisions of the 
courts of Maryland prior to the date above men- 
tioned. I have searched in vain for any decision up- 
op the point under discussion. The only case ap- 
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proaching this question was decided in 1798, and it 
held that an action of covenant for rent will lie on 
a lease by an assignee of the lessor against the lessee. 


Harrison vs. Steele, 4 H. & Me. H., 218. 


I am unable to find any case decided in the courts 
of this District which holds anything to the con- 
trary of the doctrine of the common law as above as- 
serted. This being true the question presented is 
new here, and this Court may therefore decide it ac- 
cording to its own ideas of what is the ‘‘very right 
of the matter.’’ The plaintiff in error surely has 
the right with him. The testator of the defendant 
in error solemnly covenanted to pay this money but 
did not pay it ; he then left the State of New York; 
his representatives resolutely refuse to pay it and 
stubbornly defend the estate against the demand. 
The rule contended for is surely most consonant to 
the modern disposition of the courts to deal with 
substance rather than with form. 


ITT. 


It being established that the defendant’s testator 
was bound by the covenants inthis deed in the same 
manner as if he had signed and sealed it, it must 
follow that he is bound by the covenants in it until 
they shall be ‘above twelve years’ standing,’’ and 
that the plea of the defendant of the statute of Jim- 
itations constitutes no defense. 


The statute of limitations as to specialties is as fol- 
lows : 

‘* No bill, bond, judgment, recognizance, stat- 
ute merchant, or of the staple or other specialty 
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whatsoever, except such as shall be taken in 
the name or for the use of our sovereign lord 
the king, his heirs and suecessors, shall be 
good and pleadable, or admitted in evidence 
against any person or persons of this province, 
after the principal debtor and creditor have been 
both dead twelve years, or the debt or thing in 
action above twelve years standing ; saving to 
all persons that shall be under the aforesaid im- 
pedimentsof infancy, coverture, insanity of mind, 
imprisonment, or being beyond the sea, the full 
benefit of all such bills, bonds, judgments, recog- 
nizances, statutes merchant, or of the staple or 
other specialties for the space of five years after 
such impediment removed, anything in this 
act before mentioned to the. contrary notwith- 
standing.’ 

Kilty’s Laws Md., Ch. 23, Sec. VI. (1715); 

Thompson’s Digest, p. 289. 


Thesection of this statute of limitations applicable 


to simple contracts, &c., is as follows : 


* * * «That all actions of trespass guare clau- 
sum Sregit, all actions of trespass, detinue, fur- 
trover, or replevin for taking away goodsor chat- 
tels, all actions of account, contract, debt, book 
or upon the case, other than such accounts as con- 
cerns the trade or merchandise between merchant 
and merchant, their factors and servants which 
are not residents within this province, all actions 
of debt for lending, or contract without specialty, 
all actions of debt for‘arrearages of rent, all 
actions of assault, menaces, battery, wounding 
and imprisonment, or any of them, shall be sued 
or brought by any person or persons within this 
province, at any time after the end of this pres- 
ent session of assembly, shall be commenced or 
sued within the time and limitation hereafter ex- 
pressed, and not after; that is to say, the said 
action of account, and the said actions upon the 
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case, upon simple contract, book debt or ac- 
count, and the said actions for debt, detinue and 
replevin for goods and chattels, and the said 
actions for trespass qguare clausum fregit, within 
three years ensuing’ the cause of such action, 
and not after; and the said actions on the case 
for words, and actions of trespass of assault, 
battery, wounding, and imprisonment, or any of 
them, within one year from the time of the cause 
of such action accruing, and not after.”’ 


Kilty’s Laws Md., Ch. 23, Sec. V. (1715.) 
Thompson’s Digest, p. 287. 


The form of this action is strictly in conformity 
with that prescribed by the rules of this Court. ; 
Those rules do not actually abolish the old forms of 
action and pleadings, as is done by the New York 
code and by the procedure acts of the Western and 
other States which follow the New York code ; our 
practitioner is admonished by our rules to draw his 
declaration substantially as does the New York 
code require its ‘‘ complaint’’ to be drawn. 

By the code of procedure of New York, it is re- 
quisite that the complaint shall contain— 


‘¢A plain and concise statement of the facts 
constituting a cause of action without unneces- 
sary repetition. 


The rule of the Court below provides as follows : 


‘¢ The declaration shall state only the substan- 
tive facts necessary to constitute the cause of 
action without unnecessary verbiage, and with 
substantial certainty.’’ 


There is no substantial difference between these 
two prescribed rules, and it may be said that the 
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forms of action are the same. If this cause were in 
a New York court, this declaration would answer in 
the place of the ‘‘complaint’’ of the code, and the 
‘*complaint,’’ in one of the courts of that State, 
would stand here for a declaration. 

Strictly speaking, the present action is not an ac- 
tion of ‘‘ covenant’’ any more than is the action in 
the case of Bowen vs. Beck, hereinbefore mentioned; 
it is an action to accomplish justice ; to enforce the 
obligations of the defendant created as above set forth 
by the covenants in the deed. Our statute of limi- 
itations does not operate on the form of the action, 
nor is it affected by such form; it operates upon the 
character of the debt, or the instrument ereating it. 

It will be admitted by most of those courts which 
recognize the liability.of the assuming purchaser, 
and which also observe the strict rules as to plead- 
ing and the forms of actions, that an action of as- 
sumpsit may be maintained against the purchaser 
on such a contract as this by the mortgagee ; they 
put it on the ground of an implied promise to pay 
the debt to the mortgagee, enforced by the fact that 
the money was retained ont of the purchase money 
for that purpose, and that therefore the equitable ac- 
tion of indebitatatus assumpsil for ** money had and 
received,’’ may be resorted to for the purpose of e7- 
Forcing justice. Now, inasmuch as the rules of the 
court below practically ignore the forms of actions 
and pleadings, and require the pleader to state his 
cause of action without designating or labelling it 
‘Sassumpsit’’ ‘*case,’’ covenant,’’ ‘‘ trover,’’ or 
‘¢slander,’’ the character of the debt or of the in- 
strument creating it, alone, furnishes the food for 
the statute of limitations to feed on; the circum- 
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stances of the case, and not the forms of action nor 
the forms of the pleadings must be looked to, in re- 
ference to the plea of the statute of ‘ limitations.”’ 
According to our rule of pleading, it can make no 
difference what we may call the action; the only 
question is whether or not the estate of the defend- 
ant is liable on the covenants contained in the deed; 
if it is, then the rule says the declaration shall state 
‘only the substantive facts necessary to constitute 
the cause of action.’ The form is as wholly imma- 
teria] under our rules as under the New York Code. 

See Chemung Canal Bank vs. Lowery, 93 U. 

S. 73; 
Locke vs. Homer, 131 Mass., 102. 


It may well be observed here that the terms of 
this deed were made as strong against the defend- 
ant as they well could be. The deed declares that 
the defendant’s testator ‘‘ hereby assumes and cove- 
nants to pay, satisfy and discharge”’ this mortgage, 
‘‘the amount thereof forming a part of the consid- 
eration herein expressed, and having been deducted 
from the purchase money.’’ (Record p. 11.) 


It is manifest that the parties to this deed had it 
in mind to benefit, specially, the mortgagee, by the 
payment of the debt due to him and by the testator 
of the defendant, and it is equally plain that Dixon, 
the original debtor, was to be wholly absolved from 
the payment of the debts, and that Wood was to 
stand in his shoes. The mortgagee is named in the 
deed. Wood immediately began to pay the interest 
on the debt as it accrued, to the mortgagee, and 
kept on so paying the interest for over five years. 
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During these years he also made two payments upon 
the principal debt, amounting to $4,000 (R., 13.) 

That the testator of the defendant should have 
paid this money, and that the estate onght now to 
pay it, there can be no doubt ; justice is clearly on 
the side of the plaintiff; the amount of the mort- 
gage was deducted from the purchase money, most 
probably for his accommodation, and left in his 
hands; he held and enjoyed the property from 
April, 1869, to March, 1874. He then sold it to 
Bryan, who also assumed the payment of this same 
mortgage, by the same kind of a covenant (R., 13) 
Bryan is bound to indemnify the defendant. 


IV. 


Counsel has been led to believe that the defendant 
in error, relying upon what is found in the opinion 
of this court, in Ael/er vs. Ashford, delivered a few 
weeks ago, will object that this, being an action at 
law, cannot be maintained. -The reply to such an 
objection if insisted upon, is as follows : 


1. It comes too late. This objection was not for- 
mally made in the court below. 


2. The defendant in error has, at least construc- 
tively, agreed to the proceeding by pleading in bar, 
and has specifically and distinctly agreed to it by 
signing the stipulation found in the record. 


If a bill had been filed on the equity side of the 
court, the defense would have been precisely the 
same ; there can be no defense except the plea of the 
statute, and it is just as available and as efficient at 
law as it could be in equity. 


- 
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It is suggested that there is a wide distinction be- 
tween this case and that of National Bank vs. Grand 
Lodge, (98 U. S., 128 ;) in that case the obligation of 
the Lodge to pay was wholly contingent. Here it 
was absolute; the passing of the consideration hav- 
ing preceded the assumption of thedebt. It seems 
to me that that case can hardly be taken as authority 
for the doctrine that an action at law cannot be main- 
tained in such a case as this. But, be that asit may, 
this objection is not one of jurisdiction and may be 
waived. 


The court below having jurisdiction of the subject 
matter of this case,this objection is not one of juris- 
diction. 

The Court of Appeals of New York, in discussing 
a like question said, speaking by. Johnson C. J. 
(Bangs vs. Duckenfield, 18 N. Y., 595): 


‘‘The question is one of jurisdiction only 
when a judgment asserting the power of the 
court would be void and assailable collaterally, 
in every other court. There are, I apprehend, 
very few cases in which that position could be 
offered in respect to a court possessing general 
jurisdiction in law and equity, on grounds re- 
lating to the subject matter of a controversy.”’ 


See also McCormick vs. R. R. Co., 49 N. Y., 303. 


Where the subject matter of a suit belongs to the 
class over which a court of equity has jurisdiction, 
the objection that the complainant has an adequate 
remedy at law, not made until the hearing in the ap- 
pellate tribunal, is too late. 


Reynes vs. Dumont, 130 U. 8S. 354. 
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Objection, that the trial was had by the court with- 
out a'jury,cannot be raised for the first time on ap- 
peal. 


Dundee Co. vs. Hughes, 124 U. 8., 157. 


Questions concerning the rights of parties of for- 
eign birth under treaties cannot be raised in this 
court for the first time. 


Ex parte Spies, 123 U. 8., 131. 


The jurisdiction of a State court cannot be ques- 
tioned for the first time in the Supreme Court. 
Mays vs. Fritton, 20 Wal., 414. 
See Crosby vs. Buchanan, 23 Wal., 420. 


The court of last resort in New York used the 
following language in reference to an objection of 
this kind: 


‘The defendant has submitted to the juris- 
diction of this court, and by pleading a plea in 
bar, has, in fact, affirmed it, and is, therefore, 
now precluded from making the objection. To 
this point the cases are full and explicit.’’ 


Smith vs. Elery, 3 Johns, 113. 
V. 


The revised statutes of New York, in cases where 
bills are filed for the foreclosure of mortgages, pro- 
vide that: 


‘¢ After such bill shall be filed, while the same 
is pending and after a decree rendered thereon, 
no proceedings whatsoever shall be had at law, 
for the recovery of the debt secured by the mort- 


— 
ow ® 


23 


gage or any part thereof, unless authorized by 
the court of Chancery.”’ (R.S. N. Y. Vol. 2 
Sec. 153, p. 199, Edmunds Ed.) 


On the 18th day of April, 1879, the following order 
was passed by the proper court of the State of New 
York having jurisdiction, (14) and entered of record 
in the Clerk’s office of the city of Brooklyn, in said 
State, to wit: 


‘¢ At a special term of the Supreme Court of 
the State of New York, held at the court-house 
in the city of Brooklyn on the eighteenth day 
of April, in the year 1879. 


‘¢ Present, Hon. C. E. Pratt, Justice. 
‘¢ Supreme Court, Kings County. 


‘¢In the matter of the application of Charles 
H. Christmas, as administrator, &c., of Fred- 
erick L. Christmas, deceased, for leave to sue. 


‘*On reading and filing the affidavit of Ste- 
phen Condit, and on motion of Condit and Lamb, 
attorneys for the plaintilf, the said Charles H. 
Christmas, administrator. 

‘¢ Ordered, that the said Charles H. Christ- 
mas, as administrator, &c., of Frederick L. 
Christmas, have leave, and he is authorized and 
empowered, to bring an action or suit against 
William W. W. Wood and Thomas B. Bryan, 
or either of them, for a deficiency of six thou- 
sand eight hundred and sixty-five and 63-100, 


+ and interest on so much thereof as may be due, 


said deficiency being reported by the Sheriff of 
Kings County in areport of sale on file in the 
office of: the Clerk of the County of Kings, in a 
certain action in the County Court of Kings 
County, wherein the said Charles H. Christmas, 
as administrator, was plaintiff, and Martin 
Dixon and others defendants, the said report of 
sale having been confirmed by an order filed in 
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said clerk’s office on the 18th day of April, in- 


stant. 
‘¢ Enter, C. E. Pratt, J. 8. C.”’ 


The judgement of the Supreme Court of the Dis- 
trict of Columbia should be reversed with directions 
to enter judgment in favor of the plantiff in that 
court according to the stipulation. 


ENOCH TOTTEN. 
STEPHEN CONDIT, 
For Plantiff in Error. 
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Henry K. WILLARD, Adm’r, éc., _) 
PUf in Error, 
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Mary L. C. Woon, 
Ba'r, de. 


Brief for Defendants. 


WEBB & WEBB, - -- ~ 
Attorneys for Defendant. - 


R. O. Poikinhorn, Printer, 632 and 634 D &t., 6. W. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


Henry K. WILLARD, Adm'r, &c.,  ) 
PUP in Error, 


vs. 


Mary L. C. Woon, 
Ex'r, de. | 


Brief for Defendants. 


This is an action at law by the administrator of a 
mortgagee against the estate of a person who pur- 
chased the equity of redemption and assumed the 
mortgage debt as part payment of the purchase 
money, to recover the balance of the debt remain- 
ing unsatisfied after foreclosure sale. 


This case was argued upon an agreed statement of 
facts, the material points of which are as follows, 
viz: 

On the 7th of July, 1868, Martin Dixon executed 
a bond to Charles Christmas, in the State of New 
York, for $14,000, to be paid on the 7th of July, 
1873, with interest at 7 per cent. per annum, pay- 
able semi-annually; and at the same time executed 
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a mortgage to secure the debt on certain real estate 
in Brooklyn, N. Y. The bond came by regular as- 
signment to the plaintiff. On the 19th of July, 1869, 
Martin Dixon and wife conveyed the mortgaged 
property in fee to William W. W. Wood, the de- 
fendant’s testator, by a deed, containing the follow- 
ing language, after the habendum, viz: ‘‘ Subject, 
however, to a certain indenture of mortgage made 
by said Martin Dixon to Charles Christmas to se- 
cure fourteen thousand dollars, dated July 7, 1868, 
and recorded, etc., which said mortgage, with the 
interest due and to grow due thereon, the party of 
the second part truly assumes and covenants to pay, 
satisfy, and discharge the amount thereof forming a 


part of the consideration herein expressed and hav-: 


ing been deducted therefrom.’’ 

The granfee neither sealed nor signed the deed, and 
the ‘‘in testimonium’’ clause shows that he was not 
expected to do so, as it recited that it was signed 
and sealed by the grantors only; but he accepted it 
and went into possession under it and made several 
payments on account of the principal, and paid the 
interest regularly down to March 14, 1874, when he 
sold and conveyed the property to one Bryan. 

This conveyance to Bryan was dated March 14, 
1874 (Record, p. 13), and Bryan covenanted to pay 
the balance due upon the mortgage as part of the 
purchase money, and thereafter Wood made no 
other or further payment in respect of the said mort- 
gage debt, but jive payments in all were made there- 
on either by Bryan or his agent. (Record, p. 9, 10.) 

In 1877 the property was sold under a foreclosure 
proceeding, and the proceeds of sale credited on the 
bond, and the balance due, if plaintiff is entitled to 
recover, is agreed on. 
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This action was brought in December,1884,and is, 
in form, an action of ‘‘covenant’’ by the administra- 
tor of the assignee of Christmas on the agreement 
on the part of Wood set out in the deed poll from 
Dixon and wife to him before mentioned. 


This case involves the discussion of two questions : 


1st. The Right of the mortgagee under such cir- 
cumstances to sue at law. 

2d. The Remedy he must pursue: Whether action 
must be brought in ‘‘ assumpsit”’ or ** covenant.”’ 


I. 
The Right. : 


The learned judge, delivering the opinion in this 
case in the general term of the Supreme Court of the 
District of Columbia, Willard vs. Wood, 4 Mack., 
538, concludes that this being a New York contract, 
entered into there, and the debt payable and the land 
situated in that State, that the law of the place of 
the contract, as determined by the decisions of the 
highest courts of that State, is binding on the courts 
of the District, so far as the right of the mortgagee 
to sue at law is concerned ; that if the case had been 
tried in the State of New York it would be governed 
by the decision in Bowen vs. Beck, 94 N. Y., 86, but 
that the law of the forum in which suit is brought 
governs the remedy to be pursued, and that under the 
laws of the District ‘‘ covenant’’ will not lie against 
the grantee in a deed poll. 


This Court is not bound by the New York de- 
cisions. 
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The decision of the points involved does not turn 
upon any law, statute or usage with force of law, 
purely local in the State of New York, but upon the 
general principles and doctrines of commercial juris- 
prudence. 

And therefore the decisions of the highest courts 
in the State where the contract was made are not con- 
trolling authority to be followed unless thoroughly 
_ approved and affirmed. 

This court has full jurisdiction to try the case ‘‘de 
novo,’ and satisfy themselves upon the questions 
presented, unhampered by what might be the prob- 
able judgment of the Court of Appeals of the State 
of New York. 

The case of conflict of decision with the courts of 
the States has frequently been before this court, 


In Swift vs. Tyson, 16 Pet., 1, Justice Story says: 


‘¢ We say, under the circumstances of the 
present case, for the acceptance having been 
made in New York, the argument on behalf of 
the defendant is that the contract is to be treated 
as a Wew York contract, and therefore to be gov- 
erned by the laws of New York as expounded 
by its courts. 

* x x % * * 


‘¢ But admitting the doctrine to be fully set- 
tled in New York, it remains to be considered 
whether it is obligatory upon this court if it 
differs from the principles established in the 
general commercial law. It is observable that 
the courts of New York do not found their de- 
cisions upon this point upon any local statute, 
or positive, fixed, or ancient local usage, but they 
deduce the doctrine from the general principles 
of commercial law. 
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‘¢It is, however, contended that the thirty- 
fourth section of the Judiciary Act of 1789, ch. 
20, furnishes a rule obligatory upon this court 
to follow the decisions‘of the State tribunals in 
all cases to which they apply. 

‘¢ That section provides ‘that the laws of the 
several States, except where the constitution, 
treaties, or statutes of the United States shall 
otherwise require or provide, shall beregarded as 
rules of decision in trials at common law in the 
courts of the United States tn cases where they 
apply.’ 

‘¢In order to maintain the argument it is es- 
sential, therefore, to hold that the word ‘laws’ 
in this section includes within the scope of its 
meaning the decisions of the local tribunals. 

* * * * * * 


‘¢The laws of a State are more usually under- 
stood to mean the rules and enactments pro- 
mulgated by the legislative authority thereof, or 
long established local customs having the force 
of laws. 

* * * * * * 


‘¢ And we have not now the slightest difficulty 
in holding, that this section, upon its true in- 
tendment and construction, is strictly limited to 
local statutes and local usages of the character 
before stated, and does not extend to contracts 
and other instruments of a commercial nature, 
the true interpretation and effect whereof are to 
be sought, not in the decisions of the local tri- 
bunals, but in the general principles and doc- 
trines of commercial jurisprudence. 

‘‘Undoubtedly, the decisions of the local tri- 
bunals are entitled to and will receive the most 
deliberate attention and respect of this Court; 
but they cannot furnish positive rules, or con- 
clusive authority, by which our own judgments 
are to be bound up and governed.”’ 
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In Oates vs. National Bank, 100 U. 8., 243, Jus- 
tice HARLAN says: 


‘While the Federal courts must regard the 
laws of the severa! States and their construc- 
tion by the State courts (except when the Con- 
stitution, Treaties, or Statutes of the United 
States otherwise provide), as rules of decision 
in trials at common law in the courts of the 
United States, in cases where applicable, they 
are not bound by the decisions of those courts 
upon questions of commercial law. 

‘*Such is the established doctrine of this court 
so frequently announced that we need only refer 
to a few of the leading cases bearing on the sub- 
ject.” 

Swift vs. Tyson, 16 Pet., 1; 

Carpenter vs. Prov. Ins. Co., TId., 495 ; 

Watson vs. Tarpley, 18 How., 517; 

own of Venice vs. Murdock, 92 U. 8., 494 ; 

Myrick vs. Michigan Central R. R. Co., 107 

U. S., 102; 
Gloucester Insurance Co. vs. Younger, 2 Cur- 
tis, 338. 


The argument for the plaintiff is based upon the 
well-known principle of law that the lex loci con- 
tractus governs the right of action under a given 
contract and the dex fori the remedy to be pursued. 

He assumes that the decisions of the highest court 
of the State where the contract is made are-conclu- 
sive as to the lez loci of that State, and claims that 
such decisions cannot be questioned or examined. 

But an examination of his authorities shows that 
it is a misnomer toapply the term lex loci contractus 
to the decisions of the courts of a State in all cases. 
The term does apply and the decisions are binding 
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upon all questions decided under any statute or 
usage of the said State, but the term is misleading 
unless confined in its meaning to the definition of 
the word “‘law”’ in Swift vs. Tyson. 

This point, as to what constitutes the lez loci con- 
tractus and how it is affected by the decisions of the 
State upon questions of commercial law and the au- 
thority of said decisions is examined in the Glouces- 
ter Insurance Co. vs. Younger, 2 Curtis, CC., 338. 


Curtis J., says: 


‘It must be admitted that the law of the 
place of this contract determines the rights 
which insurers have, upon an offer to aban- 
don ; and also that the Supreme Court of Mas- 
sachusetts has held that the insurer has the 
right, which is here insisted. But this court 
held in Peele vs. The Merchant Ins. Co. that the 
insurer had no such right. . 

‘‘ And this being a question, not of mere local 
muncipal law, but arising under the law mer- 
chant, though this Court must consider with 
unaffected respect the decisions of that court, on 
this question, yet they are not binding on our 
judgments, and we have no right to conform to 
them, when we believe they do not announce 
the true rule.” 

* * * * * * 

‘* The laws of the place of the contract, being 
the general law merchant, | am bound to declare 
that in my opinion it did not confer on the 
underwriters the right claimed.”’ 

* * * * * * 

‘‘T donot think any such effect can be allowed 
to a decision which professes to declare a rule of 
commercial law. It must stand or fall upon its 
reasoning and its authority, not uponthe strength 
of a local usage supposed to have grown up un- 
der it. 
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‘* And especially must this be so where, as in 
this case, there is no presumption that there has 
been any other practice than to conform to the 
law on the subject, and the very question is, 
what that law allows.’’ 


We submit, therefore, that the whole question of 
the right of a mortgagee to sue at law in such a case, 
as is here presented, is before this Court for adjudi- 
cation, unhampered by the decisions of any State 
court whatever. 


As such, it has been already decided. 


The case of Heller vs. Ashford, decided March 3d, 
1890, is conclasive on this question. This was a bill 
in equity, by Henrietta C. Keller, the holder of a 
promissory note made by one Thompson, secured by 
mortgage of land in Washington, against Francis A. 
Ashford as grantee of the land subject to this mort- 
gage, and who, by the terms of the deed to him, as- 
sumed payment af incumbrances on the land. 


The important facts do not differ materially, for 
Justice GRAY, delivering the opinion of the Court, 
says: 


‘‘The case, therefore stands justas if Ashford 
had himself received a deed by which he in terms 
agreed to pay a mortgage made by the grantor. 
In such a case, according to the general, not to 
say uniform, current of American authority, as 
shown by the cases collected in the briefs of 
counsel, the mortgagee is entitled in some form 
to enforce the agreement against the grantee ; 
and much of the argument at the bar was de- 
voted to the question whether his remedy should 
be at law or in equity. 
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‘¢ Upon the question whether the mortgagee could 
sux at law there is no occasion to examine the 
conticting decisions in the courts of the several 
States, because it is clearly settled in this Court 
that he could not. ° 

‘¢This case cannot be distinguished from that 
of National Bank vs. Grand Lodge, 98 U. S., 
123, and clearly falls within the general rule upon 
which the judgment in that case was founded. 

‘‘Tt was there held that a contract by which 
the Grand Lodge, for a consideration moving 
from another corporation, agreed with it to as- 
sume the payment of its bonds, would not sup- 
port an action against the Grand Lodge by a 
holder of such bonds; and Mr. Justice StTronG, 
delivering judgment, after observing that the 
contract was made between and for the benefit 
of the two corporations, that the holders of the 
bonds were not parties to it, and that there was 
no privity between them and the Grand Lodge, 
said: ‘We do not propose to enter at large upon 
a consideration of the inquiry how far privity 
of contract between a plaintiff and a defendont 
is necessary to the maintenonce of an action of 
assumpsit. The subject has been much debated, 
and the decisions are not all reconcilable. No 
doubt, the general rule is that such a privity 
must exist. But there are confessedly many ex- 
ceptions to it. One of them, and by far the 
most frequent une, is the case where, under a 
contract between two persons, assets have come 
to the promiser’s hands or under his control, 
which in equity belong to a third person. In 
such a case it is held that the third person may 
sue in his own name. But then the suit is 
founded rather on the implied undertaking the 
law raised from the possession of the assets, 
than on the express promise. Another excep- 
tion is where the plaintiff is the beneficiary 
solely interested in the promise, as where one 
person contracts with another to pay money 
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or deliver some valuable thing toa third. But 
where a debt already exists from one person 
to another, a promise by a third person to pay 
such debt being primarily for the benefit of 
the original debtor, and to relieve him from 
liabilty to pay it (there being no novation), 
he has a right of action against the promisor for 
his own indemnity; and if the original creditor 
can also sue, the promisor would be liable to two 
separate actions, and therefore the rule is that 
the original creditor cannot sue. His case is 
not an exception from the general rule that 
privity of contract is required.”’ 


98 U. S., 124; 
See also Cragin vs. Lovell, 109 U. 8S. 194. 


‘¢In the earlier case of Hendrick vs. Lindsay, 
93 U. 8., 143, cited by the defendant, a request, 
accompanied by a promise of indemnity, to one 
person ‘to sign an appeal bond, was construed 
to include another person who signed it as surety, 
and therefore to support a joint action by the 
principaland thesurety, both of whom had signed 
the bond relying upon the promise, so that the 
only consideration for the promise moved from 
them. 

‘* In the case at bar, the promise of Ashford 
was to Thompson and not to the mortgagees, 
and there was no privity of contract between 
them and Ashford. ‘The consideration of the 
promise moved from Thompson alone. The only 
object of the promise was to benefit him, and not 
to benefit the mortgagees or other incumbrancer; 
and they did not know of or assent to the promise 
at the time it was made, nor afterwards do or 
omit any act on the faith of it. It is clear, there- 
fore, that Thompson only could maintain an ac- 
tion at law upon that promise. 

‘In equity, as at law, the contract of the pur- 
chaser to pay the mortgage, being made with the 
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mortgagor and for his benefit only, creates no 
direct obligation of the purchaser to the mort- 


gagee. 
Parsons vs. Freeman, 2 P. Wms. 664 note ; 
S. C. Ambler, 1153 
Oxford vs. Rodney, 14 Ves., 417, 424; 
In re Empress Engineering Co., 16 Ch. D., 
125 ; 
Gandy vs. Gandy, 30 Ch. D., 57, 67.” 


The right of the mortgagee to sue at law is denied 
in— 
Massachusetts : 
Coffin v. Adams, 131, Mass., 133. 


Gray, C. J.: 


“It is not doubted that in fhis.commonwealth 
anaction at law upon a stipulation in a deed- 
poll, by which the grantee assumes and agrees to 
pay as his own debt, a previous debt of the 
grantor, secured by mortgage of the granted 
premises, can be brought in the name of the 
grantor only.’’ 

Citing: 

Malenv. Whipple, 1 Gray 317 ; 

Prentice v. Brimhall, 123 Mass., 291 ; 

Also Pettee vo. Peppard, 120 Mass., 522. 


Connecticut : 
Meech v. Ensign, 49 Conn. 191, 1881. 


Carpenter, J. says: 


‘“‘By the contract of assumption he obliged 
himself to the mortgagor to pay the mortgagee 
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debt whether that raised any personal obligation 


to the mortgage is the question in the case. 
* * * * * # 


“The mortgagee was not a party to it, no part 
of the consideration moved from him, and he was 
in no worse condition because of it. He still 
had the security of the bond and the personal 
responsibility of the mortgagor and that is all he 
contracted for or required. The parties con- 
tracted with reference to their own interests, not 
his; to profit themselves not him. He had no 
legal or equitable interest in the contract and 
there is no room for the presumption that it was 
intended for his profit.’’ 


Virginia: 
Osborne v. Cabel, 77 Va. 462. 


California : 
Biddel vs. Brizzolara, 64 Cal., 354. 
New Jersey: 
Crowell vs. Hospital, 12 C. E. Green, 650. 


Culver vs. Badger, 29 N. Y. Eq., 74. 


Pennsylvania : 
Moore’s Appeal, 88 Penn. St., 450. 


In reviewing this case in Samuel vs. Peyton, Id. 
469, Chief Justice Sharswood says: ‘*The vendor 
must sue and must show that he has been damnified, 
or at least must show that his danger of damnifica- 
tion is imminent.”’ ' 


Michigan : 
Higman vs. Steward, 38 Mich., 667; 
Booth vs. Conn. Ins. Co., 43 Mich., 299; 
Unger vs. Smith, 44 Mich., 22; 
Hicks vs. McGarry, 38 Mich., 667. 
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Maryland: 


George vs. Andrews, 60 Md., 26. 


The right of action in the mortgagee is denied in 
England, where the rule is strictly applied that none 
but actual parties to a deed can sue thereon. 


‘‘Tt is an inflexible rule that if a deed be in- 
ter partes,that is, on the face of it expressly de- 
scribe and denote who are parties to it (as be- 
tween ‘‘A of the first part and B of the second 
part’’), C, if not expressly named as a party, 
cannot sue thereon, although the contract pur- 
port to be made for his sole advantage, and con- 
tain an express covenant with him to perform 
an act for his benefit. s 
* * * * * * * * * 
The right of action at law has therefore been 
wisely vested solely in the party having the 
strict legal title and interest, in exclusion of the 
mere equitable claim.”’ : 

Chitty on Pleading, pp. 3, 4; 

1 Saunders’ PI’d’gs ~ 7 390 ; 

1 Walford on Parties 

Berkeley vs. Hardy, iE E C. L., 495; 

Metcalf vs. Rycroft, 6 M. & §., "9B: 

Burford vs. Stuckley, 6 E. C. L., +90 #7° 

Southampton vs. Brown, 13 E. C. L., 322. 


And is further extended in England to agreements 
in writing. 


Pigott vs. Thompson, 3 Bos. & Pul., 147, and 
note. 


And to bonds for another’s benefit. 


Offley vs. Ward, 1 Lev., 235. 


The exception was said to be in cases of near re- 
lationship of the third person to:the promisee. 


Dutton vs. Poole, 2 Lev., 210. 
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But that exception does not apply here, and the 
case has been practically overruled. 
Tweddle vs. Atkinson, 101 E. C. L., 392. 


The right of the plaintiff to sue in this case is 
sometimes put on the ground of a so-called excep. 
tion to the rule stated by Chitty, often expressed in 
these words: ‘‘A third person may sue on a contract 
made for his benefit.” 


ist. It will be seen from an examination of the 
cases that they are exceptions only in appearance, 
for the action is not brought on an express promise 
by A to B, but on an implied promise by A to pay 
money to C. | 

a. The benefit of the third person must have been 
the principal object of the contracting parties—it is 
not sufficient that it may incidentally: benefit him. 


Felton vs. Dickinson, 10 Mass., 287; 
Farley vs. Cleveland, 4 Cow., 432 ; 
Garnsey vs. Rogers, 47 N. Y., 233 ; 
Merrill vs. Green, 55 N. Y., 270; 
Vroom vs. Turner, 69 N. Y., 2838; 
Simon vs. Brown, 68 N. Y., 361; 
Treat vs. Stanton, 14 Conn., 445, 
Meech vs. Ensign, 49 Conn., 191. 


‘‘The real inquiry is whether the promise and 
undertaking of Hendrick were infended to inure 
to the joint benefit of Lindsay and Mansfield, 
so as to entitle them to bring an action.”’ 


Hendrick vs. Lindsay, 93 U. 8., 147. 


To hold that a binding promise, from the fulfil- 
ment of which a third person will derive some ben- 
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efit, necessarily gives such third person a right to 
sue thereon, notwithstanding the clearly expressed 
intention of the contracting parties to the contrary, 
would impose a restriction upon freedom in acquir- 
ing contract rights almost as great as would result 
from denying the right of the third person to sue 
under any circumstances. 
Am. Law Rev., Vol. 2, N. 8., p. 282. 


It is clear, from the statement of the case, that 
Wood and Dixon contracted for their own interests, 
not for Christmas, to benefit themselves, not him. 
He had no legal interest in the contract, and there 
is no room for the presumption that it was inlended 
for his benefit. 

He still had the security of the land and the per- 
sonal responsibility of the mortgagor, and that is all 
he contracted for or required. 


The mortgagee has a right of action against the 
grantee under such deed in equity. 


Keller vs. Ashford, March 3, 1890. 


“The grounds and limits of the doctrine, as 
applied to such a case, have been well stated by 
Mr. Justice Depue, delivering the unanimous 
judgment of the Court of Errors of New Jersey, 
in Crowell vs. St. Barnabas Hospital, as follows: 

‘The right of a mortgagee to enforce pay- 
ment of the mortgage debt, eitherin whole or in 
part, against the grantee of the mortgagor, does 
not rest upon any contract of the grantee with 
him, or with the mortgagor for his benefit.’ 

‘‘The purchaser of lands subject to mortgage, 
who assumes and agrees to pay the mortgage 
debt, becomes, as between himself and his ven- 
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dor, the principal debtor, and the liability of 
the vendor, as between the parties, is that of 
surety. If the vendor pays the mortgage debt, 
he may sue the vendee at law for the moneys so 
paid. 

‘‘In equity, a creditor may have the benefit 
of all collateral obligations for the payment of 
the debt, which a person standing in the situa- 
tion of a surety for others holds for his indem- 
nity. It isin the application of this principle 
that decrees for deficiency in foreclosure suits 
have been made against subsequent purchasers, 
who have assumed the payment of the mortgage 
debt, and thereby become principal debtors as 
between themselves and their grantors.’’ 

‘But the right of the mortgagee to this rem- 
edy does not result from any fixed or vested 
right in him, arising either from the acceptance 
by the subsequent purchaser of the conveyance 
of the mortgaged premises, or from the obliga- 
tion of the grantee to pay the mortgage debt as 
between himself and his grantor. Though the 
assumption of the mortgage debt by the subse- 
quent purchaser is absolute and unqualified in 
the deed of conveyance, it will be controlled by a 
collateral contract made between him and his 
grantor,which is not embodied in the deed. And 
it will not in any case be available to the mort- 
gagee, unless the grantor was himself person- 
ally liable for the payment of the mortgage 
debt. 

‘‘Recovery of the deficiency after sale of the 
mortgaged premises, against a subsequent pur- 
chaser, is adjudged in a court of equity to a 
mortgagee not in virtue of any original equity 
residing in him. Heis allowed, by a mere rule 
of procedure, to go directly as a creditor against 
the person ultimately lable, in order to avoid 
circuity of action, and save the mortgagor, as 
the intermediate party, from being harrassed for 
the payment of the debt, and then driven to 
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seek relief over against the person who has in- 
demnified him, and npon whom the liability will 
ultimately fall. The equity on which his re- 
lief depends is the right of the mortgagor against 
his vendee, to which he is permitted to succeed 
by substituting himself in the place of the 
mortgagor.’’ (12 C. E. Green, 655, 656.) 
* * * * * * * 


‘Tt is in accordance with the doctrine, thus 
understood, that the Court of Chancery of New 
York, the Court of Chancery and the Court of 
Errors of New Jersey, and the Supreme Court 
of Michigan have held a mortgagee to be en- 
titled to avail himself of an agreement in a deed 
of conveyance from the mortgagor by which the 
grantee promises to pay the mortgage.’’ (Cases 
cited. ) 


We submit, therefore, that under the authorities 
shown this plaintiff has no no right of action at law 
against this defendant. 


II. 


The Remedy. 


It will be observed that this indebtedness, if any, 
is more than three years and less than twelve years 
old. 

If it is a simple contract debt the plea of limita- 
tions is a perfect defence. If it isa specialty debt, 
and we assume the plaintiff’s right to sue at law 
there is no defence. 

The action is therefore brought in ‘‘covenant’’ to 

escape the bar of the statute of limitations, and the 
question is, can one maintain ‘‘covenant’’? upon a 
deed or instrument that is neither signed nor sealed 
by the party sought to be charged thereon or intended 
so to be but who simply accepted it as grantee. 
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The statute of limitations in force in the District 
of Columbia provides that: 


‘‘No bill, bond, judgment, recognizance, stat- 
ute, merchant or of the staple or other specialty 
whatsoever * shall be good and 
pleadable, or admitte a in evidence against any 
person or persons of this province after the prin- 
cipal debtor and creditor have been both dead 
twelve years or the debt or thing in the action 
above twelve years standing. (Act of Md. 1715, 
ch. 23. Sec. 6.) 


The question of the form of action or the remedy 
to be pursued in any given case depends solely upon 
the law of the forum where the case is brought and 
not upon the law or usage of the place where the con- 
tract is made. 


In Pritchard vs. Norton, 106 U. 8., 129, Justice 
MATHEWS Says: 


‘*The principle is, that whatever relates mere- 
ly to the remedy and constitutes part of the 
procedure is determined by the law of the forum, 
for matters of process must be uniform in the 
courts of the same country : but whatever goes 
to the substance of the obligation and affects the 
rights of the parties, as growing out of the con- 
tract itself, or entering in it or attaching to it, 
is governed by the law of the contract.’’ 

* * * “* * *% . * 


“On the other hand, the law of the forum de. 
termines the form of the action, as whether it 
shall be assumpsit, covenant or debt.” 


Trasher vs. Everhart 3, Gill & Johns 234. 


Therefore it makes no difference, when we come to 
the question of the bar of the statute what might be 
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the decision on sucha case in the State of New York, 
for an action may be allowed upon an instrument in 
one jurisdiction and barred in another. 


‘*No one will pretend that because an action 
of covenant will lie in Kentucky on an unsealed 
contract made in that State, therefore a like ac- 
tion will lie in another where covenant can be 
brought only on a contract under seal.”’ 


Judge Story, in Bank vs. Donally, 8 Pet., 371. 


In New York the Circuit Court have held: 


‘¢Covenant will not lie in this State, on a con- 
tract to be performed in Pennsylvania, with a 
scrawl, and the word seal in the locus sigilli, 
though by the law of that State this constitutes 
a seal. 


Andrews vs. Herriott, 4 Cow., 508 and note. 


Le Roy vs. Beard, 8 How., at 464, Justice Woop- 
BURY says: 


‘¢The conveyance in this case was made in the 
State of Wisconsin, and a scrawl or ink seal was 
affixed to it, rather thana seal or wafer. By the 
law of that State, it is provided that ‘any instru- 
ment to which the person making the same shall 
affix any device, by way of seal, shall be ad- 
judged and held to be of the same force and obli- 
gation as if it was actually sealed.”’ 

‘* But in the State of New York it has been 
repeatedly held (as in Warren vs. Lynch, 5 
Johns., 329), that, by its laws, such device, with- 
out wafer or wax, are not to be deemed a seal, 
and that the proper form of action must be such 
as is practiced on an unsealed instrument in the 
State where suit is instituted, and the latter 
must therefore be assumpsit.*’ 
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And to the same effect an instrument witha scroll 
against the names, good in Ohio, as a seal, was held 
simple contract and not specialty in New Hampshire. 

Douglas vs. Oldham, 6 N. H., 150. 


The authorities are abundant, that though the 
grantee enter into possession, yet he does not exe 
cute the deed, he must be sued on his parol contract, 
and not upon the covenants contained in the deed. 

1 Chit. Pl., 104 and note 1, 118, 119; 
3 Rob. Prac., 362, 363, 393, 438. 


In Maryland, assumsit and not covenant lies 
against a defendant who has not united in the exe- 
cution of the deed. 

Stabler vs. Cowman, 7 Gill & John., 286; 
Howard vs. Ramsay, 7 H. & J., 114. 


And if one executes the instrument and the other 
does not, it is the deed of the former, but the parol 
contract only of the latter. 


West. Md. R. R. Co. vs. Orendorff, 37 Md., 
334-335. 


This distinction exists in Connecticut. 
Hensdale vs. Humphrey, 15 Conn., 431 ; 
Foster vs. Atwater, 42 Conn., 244. 


Vermont— 
Johnson vs. Muzzy, 45 Vt., 420. 


‘We have seen but one American case where 
a contrary doctrine was held, and that is Fin- 
ley vs. Simpson 2 Zabriskie, 311,’’ /d., 423. - 
Pennsylvania— 
Maule vs. Weaver, 7 Pa. St., 329: 
Taylor vs. Glaser, 2 Serg. & R., 502. 
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Ohio— 
Trustees of Hocking County vs. Spencer, 7 
Ohio Rep., p. 2, 149. 


W isconsin-- . 
Davis vs. Judd, 6 Wis., 85. 
Bishop vs. Douglass, 25 Wis., 696. 


Massachusetts— 

The cases are very numerous. 
Goodwin vs. Gilbert, 9 Mass., 513; 
Guild vs. Leonard, 18 Pick., 516; 
Nugent vs. Riley, 1 Met., 121; 
Pike vs. Brown, 7 Cush., 133 ; 
Newell vs. Hill, 2 Met., 181; 
Parish vs. Whitney, 3 Gray ; 
Maine vs. Cumston, 98 Mass., 317 ; 
Martin vs. Drinan, 128 Mass., 515. 


The Massachussetts cases are cited with approval 
in— 
Carrol vs. Green, 2 Otto, 514. 
New York— 
Before the introduction of code pleading, this 
point was sustained by the courts. 
Gale vs. Nixon, 6 Cow., 445. 


Sutherland, J.: ‘“Covenant will lie only where 
the instrument is actually sealed by the party, 
or by his authority. A recognition of the con- 
tract, though in writing and under seal, will 
not make it a covenant.”’ 

See, also, Andrews v. Herriot, 4 Cow., 508 ; 


Leroy v. Beard, 8 How., 4651. 


Missouri: 
Broadhead v. Noyes, 9 Mo., 56. 
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A contract under seal which would be good under 
the laws of Kentucky, will not support an action in 
Missouri, if the seal is not suflicient to satisfy the 
requirements of the State statutes. 


The law of England is, clearly, that covenant will 
not lie on an unsealed instrument. 
Brown v. MeFarran, 5Trish L. R. 223 ; 
Lock v. Wright, 8 Mod., 40; 
Burnett v. Lynch, 5 B. & C. 602 ; 
Walford on Parties, pp. 18, 19. 
Platt on Covenants, p. 12; 
Abbott on shipping, 8th Ed., 242. 


The force and effect given to a seal in England is 
best shown by the decisions that a covenantor who 
has sealed is bound, in covenant, to his covenantee, 
although the covenantee himself has not executed the 
instrument. 

Morgan v. Pike, 78 BE. ov. L., 473; 
Northampton Gas Lt. Co. v. Parnell, 80 E. C 
L., 630. : 


This Court seems to hold that the mortgagee could 
not sue upon such a’ instrument. 
Hendrick v. Lindsay, 93 U.8., 149. 


There is absolutely no ground for claim of the 
counsel of the plaintiff that our rules of practice 
have abandoned all distinctions in the forms of ac- 
tion and forms of pleadings. 

W hatever changes have been made, the fundamen- 
tal rules of the common law remain practically the 
same, the distinction between actions of covenant 
upon a sealed instrument and actions of assumpsit 
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upon an implied promise are in full force to-day as 
in 1801. 
Willard vs. Wood, 4 Mack. 
The grounds, therefore, upon which we ask that 
the defendant have judgment are— 


1st. The plaintiff has no right of action against 
this defendant at law ; 


2d. If he had such a right his action must be upon 
the implied promise, and therefore ‘‘assumpsit,”’ 
which is barred by the statute of limitations in force 
in this District ; 
3d. By our law here he cannot maintain ‘‘ cove- 
nant’? upon an unsealed instrument. 
aS’? A Ad, 


hv-(3- WEBB & WEBB, 
Altorneys for Defendant. 
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1 Unitep States OF AMERICA, 88: 


The President of the United States of America to the judges of the 
supreme court of the State of Minnesota, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before 
or some of you, between Jacob Austin, respondent, and The 

orthern Pacific Railroad Company, appellant, a manifest error 
hath happened, to the great damage of the said respondent, The 
Northern Pacific Railroad Company, as is said, we, being willin 
that error, if any hath been, should be duly corrected and full uaa 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the justices of the 
Supreme Court of the United States, at the capital, in the city of 
Washington, together with this writ, so that you have the same at the 
said place, before the justices aforesaid, on the second Monday of Oc- 
tober next, that, the record and proceedings aforesaid being inspected, 
the said justices of the SupremeCourt may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of December, in 
the vear of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the United States the 111th year. 

[U. 8. Circuit Court Seal, Dist. of Minnesota. ] 
OSCAR B. HILLIS, 
Clerk of the Circuit Court of the United States 
of America for the District of Minnesota. 


1} UNITED STATES OF AMERICA, bss 
District of Minnesota, 
State of Minnesota Supreme Court, ss : 


The Answer of the Judges of the Supreme Court of the State of Minne- 
sota in within Writ Mentioned. 

The record and proceedings whereof mention is within made, 
with all things concerning the same, are hereby respectfully certi- 
fied to the justices of the Supreme Court of the United States of 
America, within mentioned, in a certain schedule to this writ an- 
nexed, A, as within it is commanded. 

Witness the Hon. James Gilfillan, chief justice of the supreme 
court of the State of Minnesota, at Saint Paul, in the said State of 
Minnesota, this eighteenth day of December, in the year of our 
Lord one thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and eleventh year. 

[Seal of the Supreme Court, State of Minnesota. ] 


SAM. H. NICHOLS, 
Clerk of the Supreme Court, State of Minnesota. 
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1} Supreme Court, State of Minnesota. October Term, 1885. 
STaTe OF MInNeEsoTA, Olter Tail County : 


In District Court, Seventh Judicial District. 


v8 


Jacop Austin, Plaintiff, 
THe Nortaern Pactric Rartroap Company, Defendant. 


Complaint. 
I. 


Plaintiff complains and alleges that the above-named defendant 
now is and for more than one year last past has been a corporation 
duly organized and existing under the laws of the United States of 
America, and during all of said time has run, operated, managed, 
and controlled a line of railroad through said county known as the 
Northern Pacific, Fergus and Black Hills railroad, which said line 
of railroad, so run and operated by said defendant, is located near 
to or adjacent to the land and premises hereinafter described. 


2 IT. 


That the above-named plaintiff now is and for more than one 
year last past has been the owner of those certain tracts or parcels of 
land, situate, lying, aud being in the county of Otter Tail and State 
of Minnesota, described as follows: Lots one (1), two (2), three (3), 
four (4), five (5), six (6), seven (7), eight (8), nine (9), and ten (10), of 
Guttenberg, in the city of Fergus Falls, as per the plat of said Gutten- 
berg, on file and of record in the office of the register of deeds within 
and for the said county and State. 


IT. 


That on the sixteenth day of May, A. D. 1884, at about the hour 
of 11 o’clock in the forenoon, an engine of said defendant, with cars 
attached, and in charge of the servants of said defendant, while 
passing along said railroad, opposite the land above described, scat- 
tered and threw sparks of fire, which said sparks of fire, so scattered 
and thrown from said engine, fell and alighted in the dead and 
combustible grass on and along the right of way of ‘said railroad, 
and then and there set fire to said dead grass, which fire, so set as 
aforesaid, spread and went upon and burned over the premises 
above described, and killed, destroyed, and burned up large and 
valuable quantities of timber growing on said described land, which 
said timber, so burned and destroyed by said fire, was of the value 
of four hundred and seventy-five dollars, and that, in consequence 
of said burning, this plaintiff was damaged in said sum. 


3 IV. 


That said defendant carelessly and negligently permitted and suf- 
fered the dry and inflammable grass to stand and remain along the 
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right of way of said railroad wherein said fire was thrown and scat- 
tered ; which said negligence, ma pe with the negligent manner in 
which said en gine was 4p and operated, caused the damage 
to this plaintiff as before alleged, and that without negligence or 
default of said plaintiff. 

Wherefore plaintiff demands judgment against defendant for the 
sum of four hundred and seventy-five dollars, besides costs and dis- 
bursemente of this action. 

Dated July 2, 1884. 

. J. W. MASON, 
Plaintiff’s Attorney, Fergus Falls, Minn. 


STATE OF MINNESOTA, 
Otter Tail County, 


Jacob Austin, being duly sworn, says that he is plaintiff in the 
action entitled in the foregoing complaint : that said complaint is 
true, of his own knowledge, except as to matters therein stated on 
his information and belief, and as to those matters he believes it. to 


be true. 
JACOB AUSTIN. 


Subscribed and sworn to before me this second day of July, 1884. 
[ Notarial Seal, Otter Tail Co., Minn. ] 
J. W. MASON, 


Notary Public, Minn. 


4 State of Minnesota, Otter Tail County, District Court. 
Jacos Austin, Plaintiff, \ 


V8. 
Tue NortTHERN Paciric Rartroap Company, Defendant. 


Answer. 


For answer to the complaint of the plaintiff the defendant admits 
the allegations in the first paragraph of the complaint, but denies 
each and every other allegation in the complaint contained, and 
specifically denies that by reason of any matter or thing in the 
complaint set forth the plaintiff has suffered datnage in any sum 
whatever. 

Wherefore the defendant prays to be hence dismissed with its costs 
and disbursements in this action. 

W. P. CLOUGH, 


Attorney for Defendant, St. Paul, Minn. 


Due service of the within is hereby admitted on this eighteenth 
day of August, A. D. 1884. 
J. W. MASON, 


Plaintiff's Attorney. 


C. J. WRIGHT, 
Clerk of Court. 


Filed November 18, 1884. 
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5 STATE OF Mtnnesota, County of Otter Tail : ( 
District Court, Seventh Judicial District. , 
| bi 


Jacop Austin, Plaintiff, 
against , 


Tue Nortuern Paciric Rairroap Company, Defendant. 


{ 
: 

The above-entitled action came on to be heard and for trial in 
the above-named court, before Hon. L. W. Collins, judge of the said ? 
court, and a jury duly impaneled and sworn to try the same, at the 
general November, A. D. 1884, term, to wit, on the twenty-first day 
of November, A. D. 1884. 

After the jury bad been duly impaneled and sworn, and before 
the commencement of the trial, the plaintiff asked to amend his 
complaint by increasing the ad damnum clause therein from the 
sum of four hundred and seventy-five dollars, the amount originally 
stated and claimed in said complaint, to the sum of one thousand 
dollars. To this amendment the defendant objected upon the 
ground that to allow the same would be an abuse of discretion, and 
prevented defendant from securing the removal of said action from 
the above-named court to the circuit court of the United States, 
where it would be entitled to have the same tried had such amend- 
ment been moved for at the proper time and granted. The court 
took under consideration the matter of allowing said amendment. > 

The case was then opened to the jury, on the part of the plaintiff, 
by J. W. Mason, his attorney, and the trial proceeded as follows . 

It is admitted that the title to the land in question is in the plain- 
tiff. 


6 M. L. Lesueur was called and sworn, and testified in be- 
half of the plaintiff as follows : 


Q. Where do you reside, Mr. Lesueur? 

A. On lot 3, opposite Guttenberg. 

Q. You live about here. (Witness’ attention called to map.) 

A. Yes; about here. That is the place. 

(. Where were you on the sixteenth day of May last, about 11 
o’clock in the forenoon ? 

A. At the house. 

(. Inside the house ? | 

A. No, sir; I was working outside the house. , 

Q. From where you live you have a full and clear view of this | 
Black Hills track going east? 

A. I have a full view of it from the time it turns the corner going 
around the bluff. 

Q. Where is the bluff? 

A. Here. 

Q. And from there east ? 

A. Yes, sir; up to there, quite a way, through my pasture. 

Q. Did you see the engine traveling on that road on the sixteenth 
of May last’? 
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A. Yes, sir. 

Q. In what direction was it going? 

A. I saw the engine somewhere in about the neighborhood of 11 
o'clock going east. 

Q. Were the cars attached to the engine? 

A. Yes, sir. 
¥. Mixed train or freight train? 

. I think it was a mixed train. 
What was the nature of the grade here going east—is it up or 
down grade? ' 
7 A. It is up grade until it makes the turn, until it turns 
the bend, and then it is down grade for some ways. 

Q. What is the grade opposite where this fire was set? 

A. Where the fire was set I won’t be positive about the grade, 
but the train was not in sight all the time. 

Q. Well, now, you were looking at that train that morning as it 
approached your house ? 

A. Yes, sir. 

Q. Now, state what you saw—whether you saw any fire or not. 

A. Well, I heard the train approaching and I went out to see it 
pass in front of my house from my door and I had full view of the 
track down to the bend. 

Q. The train came in sight and passed ? 

A. Yes, sir; and after it passed, probably from three to five min- 
utes—it was not out of the way yet—I saw a small smoke starting 
up on the side of the track. 

Q. On which side? . 

A. On the south side, and it commenced to grow larger and finally 
broke into flames, and I looked around to see if there was anybody 
to set the fire; I thought there might be some boys around there, 
but I looked and didn’t see any. I would have seen them if there 
had been any around, but I didn’t see anybody, and I came to the 
conclusion that it was the engine that set the fire to the grass. 

Q. What rate of speed were they running at when they passed 
your house? 

A. The engine was laboring some with the train. 

Q. Which way was the wind blowing that day? 

A. I won’t be positive, but I know the smoke was blowing in a 
southwesterly direction. 

Q. That was about this way ? 

A. Yes, sir. 

Q. And the engine was turning around the curve here? 

A. Yes, sir. 

8 Q. What did that fire do? 

A. I could have went down and put it out, but didn’t sup- 
pose there would be any damage from it and went back to my house. 
It was an hour and a half or such a matter after the fire started. It 
ran up the hill and went very fast. 

Q. Through the woods and over the prairie ? 

A. Through these lots. 
Q. Well, right through the whole of them ? 
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A. Yes, sir. 

Q. You say the fire spread rapidly after it started ? 

A. Well, after it started it ran very fast. 

Q. Was the fire running with the wind up the hill? 

A. It must have been. I think it was. 

(. That would seem to indicate that the wind was in the north- 
west ? 


(Objected to by the defendant.) 
Mr. Baxter: Let the witness testify. 


Q. Are you acquainted with these lots here, from 1 to 10 in Gut- 
tenberg? 

A. i have been through it; am not particularly acquainted with it 

Q. What were they, prairie or timbered lots? 

A. They were covered with a thick growth of thrifty, young, grow- 
ing, natural trees from four tosix inches through. 

(. You may describe these lots—the nature of them—as to being 
timber or timber and prairie. 

A. I believe the lots run out so that there is an open building 
place on each lot without any timber. I think the lots run down 
to the river bank, taking in about two acres. I don’t know the 
width of them. 

(. Which way do you call the front? 

A. The front faces the road. 

Q. That would be south ? 

A. Yes, sir. 

Q. How far does the timber go? 
9 A. About one hundred or one hundred and fifty feet of the | 
front of the lots. 

Q. Have you been through the lots since the fire went through 
there? 

A. Yes, sir. 

Q. Describe the condition of the timber after the fire went 
through. 

A. Well, I saw that the young timber was all mostly killed. 

Q. What kind of timber—large or small ? 

A. Timber from four to six inches through—thrifty, growing 
young trees. 

Q. Point out on the map, as near as you can; where that fire 
started. ) 

A. I think somewheres about here. When it was along the bluff 
it was about at that point. 

Q. You say from that point to your house there is nothing to ob- 
struct the view ? 

A. No, sir; my house is upon the bluff. 

Q. State whether or not on the sixteenth day of May, at the time 
of this fire, there was dead grass on the right of way there; whether 
the grass of the previous year had ever been removed. 

A. I cannot say as to that. I knew there was dead leaves and 
grass all over. It was a very dry time. 
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Q. Do you know whether the railroad had removed the dead 
leaves onk grass off their right of way of the previous year or not? 
A. I cannot say as to that. 

Q. If they had you would have been likely to have known it ? 

A. I could not say whether they had or not. 


10 Cross-examination : 


Q. How large are those lots platted out on that map? 
A. I never measured them, but haye heard them described as con- 
taining about two acres. 


(It is admitted that the size of the lots are as appears on the 
plat.) 


Q. About how far is it to this road that was pointed out to you at 
the south end of these lots to the edge of the bluffs, to where the 
ground begins to descend ? 

A. Well, I think that there is a gradual sloping all the way. 

(. Well, how far is it? 

A. I cannot say how far. 

Q. Half the length of the lots? 

A. I should think so, to where it begins to become very abrupt. 

Q. How far does the prairie extend back from the road ? 

A. Maybe 100 feet; perhaps more; maybe 150 feet. 

Q. You think from 100 to 150 feet ? 

A. Yes, sir. 

. Do you know how far it is from the railroad track to where 
that fire caught ? 
. No, sir; I could not say how far. It was not a great ways. 
. Wasn’t, at least, 150 feet ? 
Well, I don’t think it was any more than that. 
Wasn’t about that? — 
. Perhaps it was inside of that. 
. I am asking you for your judgment, that is all. 
. Well, I could only tell from a distance how far it was. 
. How long after you discovered the fire before you went there ? 

A. I didn’t go there. 

11 Q. You didn’t go there at all ? 

A. No, sir. 
How soon did you go there ? 
I was by there a couple of days after that. 
Did you examine it? 
Not at that time I didn’t. 
Did you look to see where the fire started ? 
. I could see within a few feet where it started. From the nature 
of the grade it would have to start within 20 or 30 feet of the track 
in order to be seen. 

Q. Well, now, wasn’t the grass within 150 feet of the track un- 
burnt like it was before? 

A. No, sir; I think not. 

Q You say the fire went over on the grass within 100 feet of the 
track? 
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A. I saw the fire caught within 100 feet of the railroad track. 

Q. Are you as positive about that as you are about the rest of your 
statements here? 

A. Yes, sir. 

Q. Were there any railroad men around there at work when you 
passed along there ? 

A. I saw no men at all. 

Q. You say this fire started rapidly. How long did it take it to 
go over the hill after it got started ? 

A. I didn’t look at the time. It went pretty quick; it burned 
pretty fast. 

Q. Give us the time it took to go over the hill from the time it 
commenced to burn. 

A. From the time I saw the fire start until it commenced to run 
up the hill it must have been about 20 minutes. 

Q. How long did that fire continue to burn; I presume it caught 
near that little lake? 

A. I don’t know where it caught. I presume it caught in the 

leaves. 
12 Q. Do you know how long it burned after it caught? 
A. Well, there was a little dead timber smoking around there 
several days after. 

Q. You say the wind was blowing southwest ? 

A. I should think the wind was southeast. 

Q. Was there any wind toamount to anything at that time? 

A. No, sir; not much. 

Q. Very slight? 

A. Yes, sir. | 

. The smoke seemed to move from the force of the train—roll- 
ing back of it? 

A. Well, I didn’t notice the smoke of the engine. 

(. It is the smoke of this fire you refer to? 

A. Yes, sir. 

Q. Mr. Mason asked you if you thought it was going pretty fast. 
You said you thought it was. I would like to know what speed it 
was running at? 

A. It was going pretty fast; I could not say how fast; it was 
going up grade and a train attached to it. 

Q. You can’t form any idea how fast it was going? 

A. No, sir; I cannot. | 

Q. I would like to inquire of you about these trees. You say 
there were trees from four to six inches through ? 

A. Yes, sir. 

Q. How many trees, in your opinion, are there on this burnt 
piece ? 

A. I could not tell you. 

Q. How many did you examine? 

A. I saw them as I passed there that day, and saw that they were 
burned, but I didn’t take any particular notice of the number. 

Q. Is there a tree there six inches through that has been killed 
by fire? 
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13 A. I think that there was. I could not say for sure, be- 
cause I have not measured them. 

. Well, was there any about that size ? 

Yes, sir. 

. Killed by fire? 

Yes, sir. 

. What kind? 

. I think oak and poplar. 

. Do you undertake to say there are oak trees there six inches 

through that was killed by fire? 
A. I don’t undertake to tell anything about it. I say there are 

trees there that size that have been killed. 

. How many oaks do you think are there that size? 

. I cannot tell. 


OPOrPOro 
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Q. Can’t you form any idea? 

A. No, sir. 

Q. Has not that timber been cut off once, most of it ? 

A. I could not say. 

Q. Is not all of that timber there brush and things that has grown 
up around stumps that have been cut off before ? 

A. I did not examine it. 

Q. Then you do not know? 

A. No, sir. 

Q. Then you did not examine it with a view of ascertaining 
whether this was first growth or second ? 

A. No, sir. 

Q. What is the nature of this small brush ? 

A. Hazel brush, some of it, and perhaps sorae shumac, small 
brush and underbrush ; but I should say the majority of the under- 
growth had been cut off. 

Q. This fire caught at the foot of the bluff, as I understand it ? 

A. Below the bluff. 

Q. Now, how far is it from there to the top of the bluff—in otber 

words, how high are those bluffs ? 
14 A. Couple hundred feet, I should say. 
Q. Before you reach the road where Mr. Austin’s house 
stands, where that road is? 

A. Yes; I should put it at that. 

Q. I believe you have told me it was 150 feet from the road to the 
top of the hill? 

A. Yes; approximately. 

Q. How far from the top of the bluff towards the road does the 
timber run ? 

A. I should say to within 100 or 150 feet of the road. 

Q. The timber does ? 

A. Yes, sir. 

Q. How wide a strip did that fire burn ? 

A. It burnt everything there was to burn along the river bank. 
eS Do you undertake to say that fire went clear to the river 

nk? 
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A. It burnt clear to the river bank after it got started, clear up 
across the prairie, and burnt everything in sight. 

Q. You didn’t go through the woods to examine it ? 

A. Well, I was there a couple of days after. 

Q. Do I understand that fire burnt up through the ravine ? 

A. Yes, sir; it ran up to the ravine and down to the river—some 
distance down. 

Q. I would like to have you estimate how much ground it burnt 
over. 

A. I could not tell you. 

Q. Is there any trees on that ground that is fit for anything be- 
sides fire-wood ? 3 

A. Well, there was not much fire-wood. 

Q. What was it? 

A. It was small growth of young timber. 

Q. What was it good for? 

A. Ornamental purposes. 

Q. What purposes did you say ? 
15 A. It was quite a grove there. They would have made 
good shade trees. 

Q. Do you think anybody could enjoy sitting under those shade 
trees there when it was so steep you would have to hang on to keep 
from falling down the bluff? Well, you think that they would be 
valuable for shade trees ; they could have been used for fire-wood, 


A. I suppose they would have burned. 

Q. A good deal of bass-wood among them ? 
A. Yes, sir. 

Q. Poplar? 

A. Yes, sir. 

». And hazel brush ? 

A. Yes, sir. 

Q. That makes out the bill ? 

A. Yes, sir; poplar, oak, and some other trees—some maple, I 
believe. 

Q. Well, these trees that were over six inches through were scat- 
tering ? 

A. I could not say how many there were. 

Q. Now, this oak is found there on this land. Was not it this 
kind that they call scrub oak ? 

A. I should say it was, some of it. 

Q. Well, I know; but it was mostly this small grub oak that 
grows on the prairie? 

A. Yes; but they are a nice tree for shade. I would like to have 
some on my place. 

Q. Well, you refer to these small grub oaks you find growing in 
patches and on the bluffs. It is not the kind of oak you find grow- 
ing in the forest ? 

A. It is not white oak. 

Q. Describe the timber. 

A. It is nice, thrifty timber, from four to six inches in thick- 


ness. 
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Redirect examination : 


16 Q. Did the fire spread through all the timber on these lots? 
A. I think it did. 
Q. You say the underbrush has been cut out. 
A. I think it has. 
Q. You stated that this timber was valuable for shade trees. 
State whether it was valuable for wind-break, for the protection of 
those who reside upon those lots. 


(Objected to by the defendant as incompetent and immaterial ; 
which objection was overruled by the court, and defendant duly 
excepts.) 


A. Yes, sir; I consider it so. 


Recross-examination : 


Q. You think it was valuable for wind-break ? 

A. Yes, sir. 

Q. How much wind would one of these trees break ? 

A. One of them would break some and several of them would 
break more. . 

Q. You say you don’t know [how] many there were of them? 

A. I said I went through all of it with Mr. Austin. 

Q. Was any of those trees on the top of a hill, that you say were 
valuable for shade trees and wind-break, killed? 

A. Yes, sir; some of them. 

Q. Can you tell about how many ? 

A. No, sir. 


Mrs. L. Lesveur next called, sworn, and testified on behalf of the 
plaintiff: 


Q. You are the wife of the last witness ? 
A. Yes, sir. 
17 Q. This represents the plat of Guttenberg. Here is Mr. 
Austin’s house, here is a street running to it, and here is a 
railroad track. Now, I want to call your attention to the time last 
year when a fire occurred on the south side of the track; do you 
remember it? 

A. Yes, sir. 

Q. What time of day was it? 

A. In the forenoon, between 11 and half past 11, some time. 

Q. Did you see an engine pass there? 

A. Yes, sir. 

Q. Where were you? 

A. Standing in the door, watching it go by. 

Q. Why were you watching it; any particular reason ? 

A. The road runs through our pasture and they have not fenced 
the road, and our cows were in the pasture,and we always watch the 
train when it passes through it. 

Q. Is there anything to obstruct your view between the railroad 
and your house? 

A. No, sir. 
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Q. You have a plain view? 

A. Yes, sir. 

Q. Now, after the train passed, you may state what you saw, if 
anything. 

A. I should judge, from two to three minutes after the train 
passed, I saw a smoke. I was still standing in the door when it 
commenced to smoke after the train passed, and I stood there till it 
commenced to spread a little, and I looked around to see if I could 
see any bovs that I could send word by over to Mrs. Head’s or Mr. 
Austin’s. I looked in particular to see if I could see any person so I 
could send word ; but I could not. 

Q. Was there any boys around when this fire started ? 

A. Not one. 

Q. It seemed to start right away after the train passed ? 
18 A. Yes, sir; right away. 
Q. Was it a long train? 

A. I don’t remember. 

Q. Could you see from your house about how far from the track 
the fire started ? 

A. I could not see the track; it looked like it was only a little 
ways from it, though. It is graded up so.I could not see it very 
well. 

Q. What did this fire do? 

A. It started up the hill in different directions antil it got to the 
top of the hill, and then it spread. 

Q. Did it burn through the timber? 

A. Yes, sir. | 

Q. Do you remember which way the wind was blowing that 
day ? 

A. I do not remember anything about the wind at all. 

Q. Can you remember which way the fire began to spread ? 

A. It took a southeast course. 


JAMES SHURLOCK, next called, sworn, and testified in behalf of the 
plaintiff as follows : 


Q. Where do you reside, Mr. Shurlock ? 

A. Right next to Mr. Lesuer, the last witness. 

Q. How long have you resided there? 

A. Going on four years. 

Q. Do you know this property, lots Nos. 1 to 10, in Guttenberg ? 

A. Yes, sir. 

Q. The property that was burned over? 

A. Yes, sir. 

Q. Where were you on the sixteenth day of last May? 
A. To work at Mr. Austin’s. 

19 Q. Saw the fire there that day ? 

A. Yes, sir. 

Q. What did you do in regard to the fire? 

A. We tried to — it; we fought it, as they say. 

Q. Did you see it before it started ? 

A. I saw it before it got over the hill. 
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Q. Do you remember which — the wind was that day ? 

A. Yes, sir; it was a north wind. 

Q. You say you are acquainted with these lots. Now,I wish you 
would describe to the jury the character of these lots, the kind of 
timber that is on them, and all about it. 

A. I ought to be pretty well acquainted with those lots. I was 
three years working there. 

Q. What was you doing—grubbing and clearing? 

A. Yes, sir. 

fe Well, tell the jury all about this fire—where it started and all 
about it. 

A. This place where the fire went through, Mr. Austin had a man 
brushing and clearing there before the fire went through, and he 
had all of these trees picked out—such as plum, cherry, and all the 
fancy trees. 

Q. He left all the fancy trees standing? 

. Yes, sir. 

. What kind of trees? 

. Oak, elm, and bass-wood. 

. Regular forest trees? 

. Yes, sir. 

. What was the size of them? 

From one inch and a half to six inches. 

. Very nice growth of timber? 

. Yes, sir. 

. How far up here does the timber come? 

. Well, the timber comes up to within 100 to 150 feet of the street. 
Q. There is a little up here? 
A. Yes, sir. 
Q. How far is it from the street to the hill ? 

A. Between four and five hundred feet. 

Q. And the street comes up to the top of the hill ? 

A. Yes, sir. 

Q. Do you own any land up in that vicinity ? 

A. Yes, sir. 

Q. Do you know of any lots being bought or sold up in that 
vicinity ? 

A. Yes, sir. 

Q. How much were those lots worth less apiece on the sixteenth 
day of last May, after the fire went through them, than they were 
before the fire went through them ? 


(Objected to by the defendant as incompetent, irrelevant, and im- 
material; which objection was overruled by the court, and to which 
ruling the defendant duly excepts.) 


A. These lots are very fine lots; they run clear through to the 
river, and if they were mine I would not have had the fire run 
through them for four hundred dollars a lot. 

Q. Now, I want you to give your best judgment; what, in your 
opinion, were they worth less after the fire went through them ? 

A. I would not bave had them damaged in that way, if they were 
mine, for four hundred dollars a lot. 
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Q. Well, that is your opinion ? 
A. Yes, sir. 


Cross-examination : 


Q. Are you acquainted with the value of real estate up in that 
vicinity? 

A. Yes, sir. 

Q. Have you dealt in real estate there? 

A. I have bought some there, and have seen some bought and 
sold. 

Q. When? 

A. Four years ago I bought some there myself. 
2i Q. Do you know anything about what the market value 
of lots were in that vicinity last May ? 

A. The only thing I can tell you is I know about 

Q. I am asking you if you know what the market value was at 
that time, the sixteenth day of last May. 

A. All I can teil you is what I think they are worth. 

Q. Now, do you know the market value of property in that 
vicinity ? 


A. Well, I don’t know. 


F. HH. Lake, next called, sworn, and testified [examined] in behalf 
of the plaintiff, and testified as follows: 


Q. Where do you reside, Mr. Lake? 

A. In Fergus Falls. 

Q. What is your business? 

A. Dealing in real estate and the loaning business. 

(). How long have you been in that business ? 

A. About three years. 

Q. Do you know this property, lots numbered 1 to 10, in Gutten- 


Q. How long have you known them ? 

A. For nearly four years. 

Q. Have you examined them as to the damage the fire did them? 

A. I have. 

Q. Are you acquainted with the value of these lots—what the 
value of them was last May ? 

A. Iam. 

Q. Well, now, what, in your opinion, were those lots worth less 
after the fire ran through them than before the fire ran through 
them ? 


(Objected to by the defendant as incompetent, irrelevant’ 
22 and immaterial; which objection was overruled by the court? 
and defendant duly excepted.) 


By the Court: The question is, How much less were they worth 
after the fire ran through them than before, taking into considera- 
tion the injury that the fire might have done to them ? 

A. I should say they were worth one-quarter less. 
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Mr. Mason: Well, how much would that be? 

A. I should say from two hundred to two hundred and fifty dol- 
lars a lot. 

Q. What was the nature of the growth of that timber ? 

: 7 It was mostly oak and bass-wood. It was composed of all 
inds. 

Q. Mostly forest timber ? 

A. Yes; oak and bass-wood. There was some quite large—over 
six inches. 

Q. State whether it was a thrifty growth of timber. 

A. Yes, sir; I should say it was. 

Q. What was it valuable on these lots for ? 

A. It was valuable on these lots for wind-breaks; and, another 
thing, a man buying these lots the timber would be already grow- 
ing on the lots, and he would not have to set out trees. 

Q. To what extent did it injure this grove ? 

A. I went through the grove and broke the branches off a large 
number of the trees, and I don’t know that I found more than one 
or two live trees. They were all dead. 

Q. Were they thick or scattering trees? 

A. It was mostly a thick grove. 

Q. And you think the fire damaged these lots from two to two 
hundred and fifty dollars each ? 

A. Yes, sir. 


23 Cross-examination : 


Q. When were you over there? | 

A. I think day before yesterday, when I took particular notice of 
them. 

Q. You went there at the request of Mr. Austin ? 

A. Yes, sir. 

Q. Where did you say you found these trees dead—on the top or 
side of the bluff? 

A. Both. I walked clear down and tried them. 

Q. Did you find any dead trees on the top of the bluff? 

A. Yes, sir. 

Q. How many did you try? 

A. I was walking through the grove, and nearly every tree I saw 
was dead. 

Q. Well, how many? 

A. I can’t say exactly. 

Q. Well, you walked through in one course? 

A. Yes; and came back in another, and traversed a long ways. 

Q. Did you find any oak trees there dead by reason of the fire? 

A. Yes, sir. 

Q. How did you know the fire killed them ? 

A. Well, because they showed the marks of fire. Of course, I 
didn’t know anything about the fire at all. 

Q. Where were those trees-—on the top of the bluff? 
_ A. Not particularly ; they were all through the grove. 
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Q. I would like to know how many trees you tried ? 
A. I cannoi tell you exactly; there were quite a nuinber. We 
5 probably broke the branches off from 50 to 70 fine trees. 

i” Q. What kind of trees were those you tried ? 

A. All kinds. We tried anything we came to. 

Q. Well, was not a large portion of them these small trees? 
24 A. No, sir; they were not; they were trees I could not 
reach the lower branches, some of them. 

Q. How large? 

A. A great many of them from six to eight inches through. I 
saw some larger ones that were dead. 

Q. Did you find any large trees like those on the face of the 
bluff? 

A. Yes; I found them on the side of the hill. 

(J. And on the top ? 

A. Yes, sir. | 

Q. What kind of trees were they on the top of the hill? 

A. Oak and bass-wood and a great many plum trees, grape-vines, 
etc. 

Q. The plum trees dead ? 

A. Those that I tried were. A great many of the plum trees were 
small. 

Q. How large ? 

A. The plum trees, I should say, were not especially large. 

Q. Well, about how large? 

A. Couple of inches, some of them; maybe three inches, and = 
some smaller. 

Q. Hadn’t the brush been cleared out around them ? 

A. All on the west side; yes, sir. 

Q. How far had it been cleared off? 

A. Not more than half of the ground. I should say about three 
lots. 

Q. About how far is it from the road here over to the timber ? 

A. It varies. On the west side, [ should say, it was about 100 
feet—from the lot stakes to the timber on the west end. 

Q. It averages about that? 

A. No; on the east end it is some little more than that. FE 

Q. Well, it is from 100 to 150 feet? 

A. About that, I should say. 
25 Q. How far was it from the road to the edge of the bluff? 
A. I should say—well, in some of the lots you would not 
say there was any bluff. The lots slope back very gently. There 
is a little part of the ravine here. 

Q. Where is that ravine ? 

A. It is right about the center. 

Q. Point out about where it is. 

A. I should say about here. There is where the ravine drops out 
and most of these lots fall back very nicely to the river. On the 
west lots it is very slight. 

Q. Did you go clear over to the river ? 

A. I went down the incline there. 
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Q. Then you didn’t go where there was any abrupt bluff? 
A. I saw this bluff; I saw at the west end there was some. 
Q. How much are those lots worth ? 
A. From eight hundred to a thousand dollars apiece. 
Q. And you thought they were damaged from two to two hun- 
dred and fifty dollars apiece? 
A. Yes, sir. , 
Q. Now, isn’t [it] a fact that if you were going to buy those lots 
you would pay just as much for them without the trees? 
O, sir. y 
. Would these grub oaks make any difference? 
. They were not grub oaks. 
What were they ? 
They were thrifty, growing young trees—bass-wood, oak, etc. 
How many trees were destroyed on the top of the bluff? 
. I can’t tell you. 
Didn’t you form any idea? 
. No, sir. 
Are not these trees rather scattering ? 
A. No, sir; they are just about right. At places where 
26 the underbrush has been cleared away you can drive a wagon 
through. 
Q. They are situated, generally, about as trees are, on the top of 
bluffs around this country—nothing unusual about them ? 
A. Oh, no; I have seen just as good places. 


A. W. Casey, called, and testified in behalf of the plaintiff as 
follows: 


OPOPOroror 


Q. Mr. Casey, do you know this land in question—these lots? 
A. I do. 
Did you ever examine them ? 
I have. 
When? 
. In the summer time—in August. 
. With what view did you examine them ? 
. I went to see how the lots lay for resident lots. 
. You were not examining ‘them as to the amount of damage 
the fire had done? 

A. No, sir. 

Q. In what condition did you find the grove in August last? 

A. The ground was burnt over; the trees were leafless; most of 
them that had leaves on them were sickly. 

Q. What was the nature of the grove that was growing there 
before the fire? 

A. It seemed to be a thrifty young grove. 

Q. Scattering or pretty thick ? 

A. Pretty thick. 

Q. Do you know anything about the value of the land? 

A. No, sir. 


OPOPOro 
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27 Cross-examination : 


Q. What time did you go there? 

A. In August some time. 

Q. What did you go there for? 

A. I was examining the land for residence purposes. I had heard 
of it, and I went down to see how it laid. 

‘Q. Were you all through it? 

A. Well, I went down here first to see how the land pitched, and | 
went down through that vicinity, and afterwards came around here < 
and went through here. : 

Q. Were you on the top of the bluff? 

A. Yes, sir; I was on the side looking down towards the river. 

Q. Quite a high bluff along there? 

A. No, sir; there seems to be a little slope here. There is a bluff | 
here on this side, as you go away from the lots, where the river had 
cut some time. 

Q. It is a steep bluff, as you go towards the river? 

A. Not all the way back; there is a place there this side, but I 
went that side of the bluff. There was a steep bluff here, I remem- 
ber it. I might be mistaken as to where the steep bluff was. 


A. Hiton called, sworn, and testified in behalf of the plaintiff as 
follows: 


Q. Do you know the land in question, Mr. Hilton; these lots abe 
numbered 1 to 10, in Guttenberg ? 

A. Yes, sir. 

Q. You ever been over it? 

A. Yes, sir. 

Q. Do you know or did you know the value of land last May 
or June or that vicinity ; you know of any lands being bought or 

sold ? 
28 A. Well, I do not. 
Q. Have you known of any land being sold around there ! 

in that vicinity within the last year? 

A. Yes, sir. 

: Q. Well, do you know—do you know what the value of that land 

was? 


(Objected to by the defendant on the ground that no foundation 
has been laid for the question; which objection was overruled, and | 
to which ruling the defendant duly excepted.) . ae 


Q. Well, do you remember of any property being sold in the vi- 
cinity of that fire last summer? 


Mr. BAXTER: We object to that; it is not the question. 
By the Court: Answer the question. 


Witness: No, sir. | 
Q. Do you know what the value of land was up there last May or | 
June? | 


Mr. Baxter: We object to that question as incompetent. 
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By the Court: Overruled ; answer the question. 
Mr. Baxter: We take an exception. 


Witness: Well, I have an opinion. 
Mr. Baxter: Well, we object to the question as asked. 


Mr. Mason: Upon what is that opinion based ; how do you form 
that opinion ? 

A. From the value of the land—from what I know of the value 
of the land in that vicinity. : 

Q. Well, what do you know of the value of land in that vicinity? 
= Well, it would be an opinion, as I never bought any land 
there. 

Q. What we want to know is, upon what do you base that opin- 
ion; you must have some reason for that opinion ? 

A. Yes, sir. 

Q. Well, what is it? 

A. Well, it would be hearsay. I don’t know anything. I have 

not bought any land around there. 


29 Q. What, in your opinion, were those lots worth on the 
sixteenth day of May last, before the fire went through ? 


(Objected to by the defendant as incompetent, irrelevant, and no 
foundation laid, which objection was sustained by the court.) 


Q. Do you know what the value of the timber on those lots would 
be for residence lots, providing no fire had gone through them ? 

A. I think so. ; 

Q. Well, what would be the value of it? 


(Objected to by the defendant as incompetent; and, further, that 
the witness has not shown that he knows anything about it; which 
objection was overruled by the court, and to which ruling the de- 
fendant duly excepted.) 


Q. Now, taking those lots as they were last May before the fire 
went through them—take that timber—what was it worth on those 
lots for any purpose consistent with the use of those lots? 

(Objected to by the defendant as incompetent and immaterial ; 
which objection was overruled by the court, and to which ruling the 
defendant duly excepted.) 

A. I should judge about one hundred dollars a lot. 

Q. How much was that worth after the fire went through ? 


A. I should not consider it worth anything. 
Q. Well, how much do you consider the damage to the lots? 


(Objected to by the defendant as incompetent and immaterial ; 
which objection was overruled by the court, and to which ruling the 
defendant duly excepted.) | 


A. I should judge about one hundred dollars apiece. 


Cross-examination : 
Q. Have you ever been up there to examine that timber? 
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. Yes, sir. 
Q. When? 
A. Last August. 
Q. Been there since? 
. Yes, sir; the first of last week. 
How did you come to go there the first of last week ? 
. I went there to examine the timber. 
At whose request did you go there? 
. At the request of Mr. Austin. 
How thorough an examination did you make? 
I went into the timber on the southwest corner and went 
through, perhaps, half way, and then went over towards the east 
side and from there towards the south side. 

Q. Did you examine the timber very thoroughly ? 

A. Yes, sir. 

Q. About how many of these oak trees—these shade trees—would 
there be on the top of the hill to a lot? 

A. I do not know, sir. 

Q. Well, estimate them. You say you have been up there and 
made a thorough examination ; now, about how many do you think 
was on a lot on the top of the hill ? 

A. I could not say. 

Q. Well, was there five? 

A. I could not say. 

Q. You could not say whether there was three or five or how 
many ? 

. I could not say. 

. You couldn’t say anything about it ? 

. No, sir. 

. Who was up there with you ? . 

. Mr. Austin was up there part of the time with me. 

. He went up there with you and showed you the place ? 
. Yes, sir. 


31 M. V. AustIN, next called, sworn, and testified in behalf of 
the plaintiff as follows: 


Q. Do you know this land in question—lots numbered 1 to 10, in 
Guttenberg ? 

A. Yes, sir. 

Q. How long have you known them ? 

A. I have known them more or less for the last 12 years—ever 
since I have been here. 

Q. What was the nature of the lots, the timber, before the fire went 
through there? 

A. The timber was a young growth of thrifty trees. 

Q. Have you examined that grove since the fire went through ? 

A. Yes, sir. 

Q. Before? 

A. Yes, sir; ever so many times I have been through it. 

Q. Have you been dealing in real estate here? 

A. Well, not a great deal. 
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Q. You have some? 

A. Yes, sir. 

Q. State whether or not you have an addition to the city. 

A. Yes, sir. 

Q. You know of property having been bought and sold here? 
A. Yes, sir. 

Q. Do you know the value of land in that vicinity? 


(Objected to by the defendant as incompetent and immaterial ; 
which objection was overruled by the court, and to which ruling of 
the court the defendant duly ex¢epted.) 


A. I do. 
Q. Now, what, in your opinion, were those lots worth less 
32 _— after the fire went through them than before the fire went 
through there? 


(Objected to by the defendant as incompetent and immaterial ; 
which objection was overruled by the court, and to which ruling the 
defendant duly excepts.) 


A. From one hundred to two hundred and fifty dollars. If I was 
going to buy them for residence property I would not pay within 
two hundred and fifty dollars a lot for them. 

Q. What was this timber that was growing on these lots, before 
the fire went through, particularly valuable for? 

A. I suppose shade trees. 

Q. What effect did the fire have upon the lots? 

A. Why, it destroyed the timber and made the lots less desirable 
for resident purposes. 

Q. What was the character of that timber? 

A. Oak, ash—forest timber, ete. 

Q. Have you been over those lots often ? 

A. Yes; it is kind a bluffy here; a ravine runs down here. Here 
it is gently sloping down to the river. 

Q. Timber running clear down to the river? 

A. Yes, sir. 

Q. How far from here? 

A. From there, I should say, about 150 feet back from the river. 

Q. From the street to the brow of this hill, how far is it? 

A. Well, from here, where it begins to descend, I should think it 
was about 200 to 250 feet. 


Cross-examination : 


Q. How much higher is the front of those lots than the railroad 
track ? 
A. I don’t know. 
Q. Isn’t it from 75 to 100 feet? 
A. I do not know, I am sure. 
Q. Well, isn’t — 75 feet over here? 
33 A. I should think, from the railroad track, 50 to 75 feet. 
Q. Well, bow far is it from the railroad track to the middle 
of those lots ? 
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A. I should think about 250 feet. 

Q. Does this gentle slope you speak of descend 75 feet in going 
250 feet ? 

A. I do not know; I cannot tell. 

Q. Then you would not state the height, but you think it some- 
where from 50 to 75 feet ? 

A. I do not know. I never looked at it with a view of ascertain- 
ing how far it was from the railroad track to the top of the hill. 

Q. You could not drive a team straight down ? 

A. Why, no, sir. 

Q. You think it would be too steep ? 

A. Oh, you could drive a team down the west lots if it was not 
for the trees. 

Q. Further east it is more abrupt? 

A. Yes, sir. 

Q. You say that timber is valuable for shade purposes ; is it val- 
uable for anything else? 

A. Some of it would be valuable for fruit trees. There are some 
plum trees, cherry trees, and grape vines there. 

Q. Any grapes there? 

A. I saw some grape vines there. 

Q. Well, would you consider it of any value except for shade 
purposes? Wouldn’t it make good fuel if a man wanted to cut 
it up! 

A. I do not know, sir. 

Q. About how much was there of it? 

A. I don’t know. I saw it standing. Never made any estimate 
of it. 

Q. I want to know what else you would consider that valuable 
for other than you have testified ? 

A. I would not consider it valuable for fire-wood. 
34 Q. Then I understand you to say you would not consider 
it valuable for anything than what has been testified to ? 

A. That is all. 


Redirect examination : 


Q. Shade trees in town would not be very valuable for fire-wood ? 

A. I shouldn’t think so. | 

Q. Is the lay of the ground north to the river similar to what it 
is to the west? , . 

A. No, sir; it is very abrupt here, and the other way it is gently 
sloping. 

E. C. Exris, next called, sworn, and testified in behalf of the plain- 
tiff as follows: 


Q. Mr. Ellis, do you know these lots in question, numbered | to 
10, in Guttenberg ? 
A. Yes, sir. 
Q. Have been through them ? 
A. Yes, sir. 
Q. When? 
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, 


. Several times. | 
. When were you first through them ? 
Two years ago. 
When were you over them last? 
. Last fall. 
For what purpose did you go to look at them? 
I wanted to buy a lot. 
Did you observe the timber? 
Yes, sir; I did. 
. Will you describe the lots, the timber, and the kind of timber 
it was, how thick it was, and all about it, to the jury? 
A. The front of the lots are prairie, and about half way back 
35 from the road the timber begins, and as it approaches the 
river it is a very nice grove. As I remember now, there is 
more elm than oak. I don’t remember particularly about it. There 
is some oak and cherry. 
Q. Have you ever been through there since the fire? 
A. No, sir. 


No cross-examination. 


O>OPorore>r 


Jacos Austin called, sworn, and testified in behalf of the plaintiff 
as follows: 


Q. You are the plaintiff in this case, Mr. Austin ? 

A. Yes, sir. 

Q. Do you know the nature of the grade up where the railroad 
runs by your mill-pond, near where this fire occurred ? 

A. Yes, sir. 

Q. Was it up or down grade, going east? 

A. The grade up here from about that point—that is, about where 
the bridge is, just below the dam—from here up to about there it 
is very heavy. 

Q. Up grade going east ? 

A. Yes, sir; about here. 

Q. Have you ever observed trains going up that grade? 

A. Yes, sir. 

Q. Do they run slow or fast? 

A. In every case they get upall the steam they can until they get 
to this street where the bridge crosses the river. 

. Where were you on the sixteenth day of May last? 
At home. 7 
. How far do you live from these lots in question ? 
About 50 rods, I guess, from each of them. 
Did you have a fire up there that day ? 
Yes, sir. 

Q. What time was your attention called to it? 
36 A. I think about 12 o’clock. 

Q. Where was it burning then ? 

A. It had gotten up on top of the hill. The fire started along here 
somewhere and it had got to about here when my attention was called 
to it. 
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Q. Did it burn all over those 10 lots? 
A. Yes,sir; it run all over these ten lots here and up into the grove 
here, and up across in that direction over in here. 

Q. Describe to the jury those lots on May the 16th last before that 
fire went through them ; just describe to the jury how the lots lay, 
what was upon them, what they were valuable for, ete. 

A. Well, I would say, gentlemen, that this piece of land lays pretty | 
high ; I think about 50 feet above the railroad track, the highest part | 
of it. There is a very fine view from those lots of the town and sur- ’ 

| 


rounding country, which makes them more desirable on that account. 
A good many men consider them the most desirable lots in Fergus 
Falls; good many men of the same opinion. They are about 600 
feet deep from here to here; they run clear down to the river. I 
wanted to save the right of flow age. I laid them out so as to have 
each lot as near the same value as possible and so as to have a fine ) 
view from each lot. From this corner to this timber here is about | 
125 feet; from here it is about 80 feet and along here it is something 
over 100 feet to the timber. 

Q. It is timber from here to here? 

A. Yes, sir; it is timber from this point to here—a very nice grove 
of thrifty, young trees. 

Q. How far is the timber from the brow of the hill ? 

A. Well, on those lots there is no hill to amount to anything ; along 


about here the river cuts in pretty close and the bank is pretty steep 
about here, but that is no objection to the lot. As pretty a . 
37 view as there is along there is from here—there is a view of 


the river, the railroad track, the pond, and the mill, which 
makes it very desirable. From this point here it is all timber ‘back— 
oak, elm, bass-wood, plum trees, cherry, and grape vines, ete. It is 
very rich soil, and you gentlemen know the kind of timber that 
grows on that kind of soil. 

Q. Young growth ? 

A. Yes, sir. 

Q. Thick or scattering? 

A. Very thick. 

Q. What was that timber valuable for growing there? 

. I valued it for wind-break and shade trees, the same as any 
man would have upon any resident lot. 

Q. What effect did the fire have upon that timber ? 

A. It killed it—killed the most of it. There is occasionally a tree 
that is not entirely dead, but probably there was not one in 200 it #. 
did not kill. f 

Q. Now, what was that land worth less per lot after the fire ran 
through it than it was before, by reason of the destruction of the 
timber ? 

(Objected to by the defendant as incompetent, irrelevant, and im- 


material ; which objection was overruled by the court, and to which 
ruling the defendant duly excepts.) 


A. I should consider it is worth twenty-five hundred dollars less. 
Q. That would be two hundred and fifty dollars a lot? 
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Q. Now state, Mr. Austin, if you know whether, on tke sixteenth 
of last May, the old grass of the previous year was on the right of 
way of the railroad. 

A. Yes, sir. | 

Q. Had the company removed the grass of the previous year yet? 

A. No, sir; I don’t think they have removed any grass since the 

road was built. 
38 Q. Did you go down after the fire had started ? 
A. Yes, sir. . 

Q. Can you state where the fire started from the looks of things 
around there? 

A. Yes; I think I can. 

Q. State whether or not it was started on the railroad right of 
way. 

A. Yes, sir; I thought so. 


Cross-examination : 


Q.. Will you swear it was started on the right of way ? 

A. No, sir. 

Q. How far from the track was it started ? 

A. Within about 30 feet. 

Q. But you say you are not positive? 

A. I am not positive; but that was my opinion. | 

Q. I understood you to say on your main examination you only 
regarded that timber valuable for the purpose of shade trees and 
wind-break ? 7 

A. That is all, sir. 


The plaintiff here rests. 


The defendant, to maintain the issues on its _. gave in evi- 
dence to the court and jury the testimony of the following witnesses : 


J. D. O’Brien, being first duly sworn, testified as follows in behalf 
of the defendant : 


Q. Mr. O’Brien, where do you live? 

A. In Fergus Falls. 

Q. How long have you resided in Fergus Falls? 

A. Pretty near five years. The twenty-seventh of this month 

will be five years. 
39 Q. Are you acquainted with Guttenberg and the premises 
described on the map? 

A. Partly ; I was more ae a with it yesterday than before. 

Q. Did you pass over that land yesterday ? 

A. Yes, sir, with Mr. Kennedy. He said he had an order from 
the court that I should go and examine that land with him. 

Q. Did you examine the land all over the hill? 

A. I did not go down to the bottom of the hill; it was too steep, 
but I could see down to the bottom of the hill. There was nothing 
but high grass and brush on the side of the hill; on the top we 
found a few trees and some brush. 
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Q. What is the character of that timber ? | 
A. Idon’t call it timber. It is about that size (holding up a lead 
vencil). The grub oak is probably from four to six inches; might 
e seven, and the poplar runs all the way from one and a half to 
two inches—the poplar grove on the west side of the lots. 

Q. How many trees did you find on the top of the bluff? 

A. I don’t know; I didn’t count them. 

Q. How many do you think is on the hill? 

A. I could not tell. 

Q. How many do you think was on a lot? 

A. Well, I couldn’t tell that without asurvey ; couldn’t tell where 
the corners were. The most damage I saw done was to the poplars. 
That was about 300 feet from the west line. 

Q. How about the grub oaks? 

A. Some of them were alive and some killed. 

Q. About how high were those grub oaks ? 

A. That is something I could not answer. 

Q. Were they large enough for shade trees ? 

A. I do not know whether they were alive or not. I broke the 

limbs off some of them and they were dead. 
40 Q. How large were they? 
A. The oaks were not more than six inches in diameter ; 
some might have been seven inches. 

Q. How high were the elms? 

A. I could reach the limbs of the oaks and the elms, but some of 
the poplars I couid not reach the limbs of. 

Q. On the top you didn’t find anything but grub oak, brush, and 
poplar? 

A. No, sir. 

Q. Are you acquainted with the value of such property as this is? 

A. No, sir; not in Guttenberg. 

Q. Do you know the value of the timber ? 

A. Dol understand the value of the land or the value of the 
timber to cut up? 

Q. The value of the timber for any purpose. 

A. If it was mine I would be very glad if they would go and 
take it off. 


(Objected to by the plaintiff and overruled by the court.) 


Q. Then you don’t consider it of_any particular value ? 
A. No, sir; I do not. , 
Q. What value, if any, do you consider it to the land ? 


(Objected to by the plaintiff as immaterial. The witness has al- 
ready testified that the timber was not good for anything; which 
objection was overruled by the court, and plaintiff duly excepted.) 


A. The only value I should consider it would be is to keep him 
from giving the land away. It is all covered with brush. 

Q. Then you don’t consider it of any value at all? 

A. No, sir; I will furnish a hack to the jury to go out there to 
look at it. 
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Cross-examination : 


Q. Are you interested here ? 
A. No, sir. 
41 Q. Why do you want to furnish a hack to the jury to go 
out to see this land for? 

A. Because I have heard so much swearing here about that land 
that I would like to furnish a hack for the jury to go out there to 
see for themselves—to see who was correct. 

What time did you go up there? 

. We started about 2 o'clock or half past 2. 

Did Kennedy drive the hack ? 

. No, sir; he rode in the hack. 

How many went up with you? 

. Kennedy, myself, and Mr. Cole. 

Did you drive through the timber with the hack ? 

No, sir; we drove up there with the hack, and got out and 
walked through the timber. 

. How long were you up there? 

A. From an hour and a half to two hours. 

Q. Did you go all over the timber ? 

A. We drove from here and came along to here, over here, clear 
along to this fence; and some places on this side where it is quite 
steep I had to hang on to the team to keep from falling. 

Q. Did you own the team ? 

A. Yes, sir; I will leave it to Mr. Cole here, and in some places 
here you can’t stand at all. It is washed out under the bank, and 
in some places it is level; down‘ here it is. - 

Q. Where did you hitch the team ? 

A. I did not go to the ravine. We went to the road out here. 
We drove up towards Mr. Austin’s house until we came to the 
corner of the brush, and we drove east until we got where the fire 
was. 

Q. Were you ever up there before ? 

A. No, sir. 

Q. How do you know when you came to the land? 

A. I didn’t know; only Mr. Kennedy said so. 
42 Q. Did you see Mr. Austin up there yesterday ? 
A. No, sir. 
Q. He didn’t tell you you were on the land yesterday ? 
A. No, sir. 


By the Court: 


Q. You went up on the bluff north of Mr. Austin’s house, and 
passed along there and came down this way ? 

A. Yes, sir; we went up this way as far as we could and stopped 
on lot 1, and then came up to the wire fence there. 

Q. Did you leave your team liere on lot 1? 

A. I did not pay any attention to the team. We had a driver 
there. 
Q. You went over lot 1, then ? 
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Yes, sir. 
Which side of the land is lot 1 on? 
I should say the west side. 


KENNEDY next called, sworn, and testified on behalf of the 


defendant as follows: 


Q. Where do you reside, Mr. Kennedy ? 

A. In Fergus Falls. 

Q. What is your business? 

A. Section foreman on the Northern Pacific railroad. 

Q. How long have you been in their employ at this place ? 

A. About 19 months. 

Q. What is the number of your section ? 

A. No. 17. 

Q. Where does it run from this point ? 

A. From the passenger depot five miles east. 

Q. You have ane of this fire? 

A. Yes, sir. 

Q. Do you know the place? 

A. Yes, sir. 
43 Q, Was you there the day this fire is alleged to have oc- 
curred ? 

A. I passed up there in the morning. 

Q. Wher. did you pass up freee on time? 
Ra Seven o’clock in the morning. There was « smoke in there 
then. 

Q. Whereabouts was it ? 

A. At the foot of the hill. 

Q. And that was on the morning of the sixteenth of last May ? 

A. Yes, sir. 

Q. How far from the track was this fire? 

A. I should judge from 75 to 100 feet from the track. 
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By the Court: 


. This fire was not on the right of way, then ? 
. No, sir. 


By the Court: 


. The right of way is 50 feet on each side of the track ? 


Yes, sir. 


Mr. BAXTER: 


Now, I want to call your attention to this map. Right in 


is a slough—a marsh—running down on the south side? 
Yes, sir. 

Now, where did that fire start? 

On the south side of the track. 

Was it on the south side of this water—this slough ? 

It was at the southwest corner of the slough. 

Was there any part of that slough between the fire and the 


track ? 
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A. No, sir. 
Q. It was at the end of the slough? 
A. Yes, sir. 
Q. How far from the foot of the bluff? 
A. It was not more than 15 or 20 feet. I was there in the morn- 


ing when there was a smoke—kind of a smudge like. 


44 Q. Was there grass or weeds burning between the place 
where you saw the fire and the right of way? 
A. No, sir. : 
Q. Has it burned since? 
A. No, sir. 
Q. Has it burned since last April any time? 
A. No, sir. 
Q. How far is it from the fire to the track ? 
A. I should judge 75 feet. 
Q. There is grass and leaves there now? 
A. Yes, sir. 
Q. You was there at 7 o'clock in the morning? 
A. Yes, sir. 


Q. What time did you go back ? 

A. Ten minutes of 12. 

Q. Did you see the fire there? 

A. Yes, sir. 

Q. Was it burning? 

A. Yes, sir; I saw it burning there; it was creeping up the hill 
a little. I did not pay much attention to it. It was burning some 
of the dead leaves and grass. 

Q. When next was your attention called to it? 

A. Along in the summer sometime. The assistant superintend- 
ent spoke to me about it. 

Q. That is all you noticed about it? 

A. Yes, sir. 

Q. Did you notice it after that day? 

A. No;sir. 

Q. You don’t know whether the fire continued to burn after that 
day or not? 

A. No, sir. : 

Q. Are you positive about the time—the sixteenth day of May? 

A. It was from the 15th to the 16th. I could not really say, 

though I did not pay much attention to the fire. 
45 Q. But you say you saw the fire there at 7 o’clock in the 
morning, and then again at 12 o’clock, and you say you saw 

it burning up the hill the same day ? 

A. Yes, sir. 

Q. That you are positive of? 

A. Yes, sir. 

Q. What was the condition of that timber on the hill-side, so far 
as you could see it from the railroad track ? 

A. From my estimation the timber seemed to have all grown out. 

Q. How about the underbrush ? 

A. The underbrush was mostly all killed. 
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Q. Did you pay any attention to it after the superintendent called 
your attention to it? 

A. Well, it looked green and doing nice. 

Q. Have you been through there lately ? 

A. Yes; I was through there the other day. 

Q. How did you find them ? 

A. I found some of those little shoots from the bass-wood stumps 
were dead, but the most of them were growing. 

Q. What is the character of these trees—first or second growth ? 

A. Second growth ; all sprigs from old stumps. 

Q. Were you on the top of the hill? 

A. Yes, sir. 

Q. How did you find things there? 

A. We found some brush Tenant and some little damage done ; 
not much that we could judge. 
. Who was with you the morning you discovered the fire? 
. Two men working for me. 
. Are they here? 
. One of them—Martin Graff. 


Cross-examination: 


You say you were up there yesterday ? 

Yes, sir; I pass by there every day. 

How long were you on it there? 

About twenty-five or thirty minutes. 

You didn’t make a very thorough examination ? 
. Well, yes; I went through where the fire burnt. 
The fire didn’t burn through all the timber? 

No, sir. 

You know where this land is? 

. Yes, sir. 

What proportion of the timber did it burn ? 

It ran kind a southeast. 

No. What proportion of the timber did it burn? 
It burned up through the poplars. 

Did it burn a small proportion or a large proportion of the 
timber? 
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A. I could not say just how much was burned. 

Q. Kind a run up in the creek ? 

A. Yes, sir. 

Q. And through the ravine? 

A. Yes, sir. 

Q. Didn’t spread over the hill ? 

A. No, sir. 

Q. Are you as certain of that as you are that you saw the fire on 
the morning of May 16th last? 

A. Yes, sir. 

Q. You say you didn’t pay much attention to the fire that morn- 
ing ? 

A. No, sir. 


Q. Did it appear to be fire burning there or not? 


~~ 
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A. It appeared to be fire that somebody had left there. 
Q. Burning up towards the place? 
A. Yes, sir. 
47 Q. Now, where did you think this fire was—how far from 
the railroad track ? 

A. It was at the bottom of the bluff. 

Q. How far from the railroad track south ? 

A. Between 75 and 100 feet. 

Q. What was the nature of the ground there, slough ? 

A. No, sir; it was solid ground. 

Q. Brush there? 

A. Kind of little brush there—hedges. 

Q. And you say that was about 7 o'clock in the morning ? 

A. Yes, sir. 

4. How did you go by, on the hand car? 

A. Yes, sir. 

Q. Three of you on the hand car? 

A. Yes, sir. 

Q. Didn’t think anything strange about it ? 

A. No, sir. 

Q. Never thought of it again until the superintendent called your 
attention to it? 

A. No, sir. 

Q. When did he call your attention to it? 

A. I cannot tell. He just asked me about the fire. 

Q. What did he say? 

A. He told me there was a suit in court about it that was going 
to come off. : 

Q. This suit was commenced August the 4th. It must have been 
after that? 

A. Yes, sir. 

Q. How do you happen to know it was the sixteenth of May ? 

A. Because they were running passenger trains up there at that 
time and they changed the train on the twenty-third of May. 

Q. Then, if they were running mixed trains at that time the fire 

was not on the sixteenth of May? 
48 A. Yes, sir. 
Q. Well, they were running mixed trains at the time you 

saw the fire there? 

A. Yes, sir. . 

Q. You got back ten minutes of 12? 

A. Yes, sir. 

Q. How did you know the time? 

A. Because we started just a little before 12 and it took 10 min- 
utes to go back. 


Redirect examination : 


Q. How far had the fire started ? 
A. Ten or 15 feet. 

Q. You didn’t stop to go up there? 
A. No, sir. 
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Martin GraFF next called by the defendant and testified as fol- 
lows : 


Did you hear the testimony of Mr. Kennedy ? 
. Yes, sir. 
Were you with him on that day? 
. Yes, sir. , 
. In the morning? 
. Yes, sir. 
. Go on and state what you saw. 
. When we ran past there on the road it was about 7 o’clock in 
the morning, and when we got up to where the smoke was the boss 
said, “ There is a smoke there,” and we ran by; and a little before 
12 o’clock we ran in to dinner. and when we passed by we saw the 
smoke on the hill a little waysand we didn’t think it would hurt 
anything, so we went on by. 
Q. How far was this from the track ? 
49 A. I don’t remember; probably 75 or 100 feet. 
Q. How much further up was the fire when you came back 

at 12 o’clock than when you came by in the morning? 

A. Not very much further ; it was a little further up on the hill. 

Q. What is the condition of the ground between the fire and the 
track ? 

A. A little slough on the east side and on the southeast side i it is 
solid ground. 
. What is it covered with ? 
. Grass, ete. 
‘hat grass is not burned yet ? 
. No, sir. 
Didn’t burn at that time and is not burnt now ? 
. No, sir. 
What day of the month was it you saw the fire ? 
. I do not know whether it was the 16th or 15th. 
How do you remember that ? 
I know it was either the 15th or 16th. 
Might it not have been the 17th ? 
No, sir; I do not know. 
When was your attention called to it again ? 
It didn’t make any difference if I worked or not; it was the 
business, so we run by. 
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Q. Where was this fire ? 

A. In a little slough this side of the bridge, there, in that corner. 
Q. Much smoke there that morning ? 

A. Not very much; when we run by it hadn’t hurt anything. 

Q. When was your attention next called to it after this morning? 
A. I heard nothing about it until within two or three days. 

Q. Who spoke to you about it? 


A. My boss spoke to me about it. 
50 Q. When your boss spoke to you about it you rememberep 
it was the fifteenth or sixteenth of May ? 
A. Yes, sir. 
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Q. How did you remember that ? 
A. My boss told me I was going to be a witness, and then I re- 
membered was the middle of May; it must have been the 15th, 
16th, or 17th. 


JOSEPH Kexnepy next called, sworn, and testified in behalf of the 
defendant as follows: 


Q. Where do you reside, Mr. Kennedy ? 

A. Fergus Falls. ~ 

Q. How long have you resided here ? 

A. Nearly seven years. 

Q. What has been your business for the last five years? 

A. Real estate and insurance. 

; Q. Are you acquainted with these lots that has been testified to 
ere ? 

A. Yes, sir; I have been through the south portion of the land. 
I saw nearly all of it yesterday. 

Q. State in what condition you found the timber in. 

A. Along bere is the bluffs and high banks and along here is the 
heaviest timber. I found the heaviest timber here at the base of 
the hill along the north end of the lots. I saw evidence of the fire. 
It had burned the base of all the trees along through here, and up 
along through this ravine I saw its course, and froin there it spread 
out on both sides. 

Q. What condition was the timber in—its character, size, etc. ? 

A. It was probably second-growth brush—little trees, ranging 

all the way from —. The poplars, I.should judge, were trom 
51 one to three inches and some probably from four to five inches. 

I am speaking now of the timber over on the top of the hill. 
We found one or two bass-wood, and, I think, a few nice little birch 
trees, and the other up towards the east end of the lots. We found 
a few scattering oaks, but down near the bluff the character of the 
timber is mostly brush—underbrush—little trees or little wood— 
little underwood, I should call it. Well, that kind of wood would 
range from one to three inches, and quite thick upon the ground. 
It seemed to grow from the stumps of other trees in some instances, 
and in some instances, where I went through there, it seemed to be 
nearly all second-growth timber. 

Q. I want to call your attention to the timber on the hill. What 
was the size of that timber ? 

A. In size, probably four inches would be about the size of the 
smallest, except some of the smaller growth of underbrush ; but they 
would range from five to six inches, and probably seven inches. 

Q. About how many would there be on a lot? 

A. As near as I can recollect, the oaks were all towards the south 
end of the lots. On the west lots there were only a few; I should 
judge about half a dozen, or perhapsadozen. On the west lots, fur- 
ther east, the brush became smaller and the trees were fewer on top. 

Q. Well, were these trees you speak of of sufficient size to use for 
shade trees ? 
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A. Yes; they were to some extent, as far as they went. I should 

judge some of them were from 15 to 16 feet high. 
. They are what is called grub oak ? 
. Yes, sir. . 
. Don’t develop very fast ? 
. That is my recollection ; that they don’t grow very rapidly. 
. Do you know the value of such timber ? 
. Do I understand simply the value of the timber ? 
Q. Yes; indepmatent of the land. 

52 A. For any use? 

Q. Any use you could put them to excepting shade trees. 

A. Well, I don’t know any use they could be put to except fire- 
wood, and it would be very difficult to fix the oes of such small 
timber for fire-wood. The value is not changed any now for fire- 
wood ; there ‘is none of this wood burnt up; it is simply burnt 
around the base of the trees; apparently has killed a good many of 
them. The wood is all there, so far as that is concerned. 

Q. Then you do not consider it any damage ? 

A. No, sir; I do not. 

Q. How far is it from here? 

A. About a mile and a quarter; maybe a mile and a half from 
here; that is further than the corner here, and perhaps would be 
a mile and a half. 

Q. Are there any building improvements upon any of those lots 
excepting cutting down a little brush ? 

A. No, sir. 

Q. None of those? 

A. No, sir. | 

Q. Are there any houses in that part of town, up on that side of 
the railroad, excepting Mr. Austin’s house ? 

A. Yes, sir; there is a house on this piece of ground here. It is 
a house occupied by Mrs. Head. 
~ Q. That is all in that vicinity ? 

A. Yes, sir. 

Q. Any other house up there ? 

A. I could not tell you. 

Q. Now, I will ask you if you regard those trees of any value as 
shade trees? 

A. They certainly have a value; but to get at that value is a very 
difficult thing, because the value would be different to different 
peovle, owing to how highly they would prize those things. I do 

not know that they were all killed. We discovered quite a few 
53 of those oaks apparently killed by the fire, and we looked at 
the branches and found evidence of sap. 

Q. What proportion of them did you find alive ? 

A. I should judge about one quarter of them. All the nicest trees 
were alive. Of course, that is guess-work. I could not say posi- 
tively; but {found quite a number that were alive and had no 
evidence of fire. 

Q. Where were you—on the top of the bluff? 
A. Yes, sir; the furthest side. 
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Q. Then you didn’t find many oaks on the top of the bluff that 
had been killed by the fire ? 

A. Yes, sir; we found three-quarters of them. 

Q. How many did you say was on a lot? 

A. Well, on the west lot I should say from 15 to 20. 

Q. How many on the next lot? 

A. I should say from four to five; and on the next, I should 
think —well, they were apparently less; the trees were small. On 
the south end of the timber as we traveled east the timber was 
smaller and inore scattering. I should judge they would average 
10 to 12 of those little oaks to a lot right there. 

Q. Then there would be three or four left on a lot? 

o> Yes; perhaps some of them were not killed; they all looked 
alike. 

Q. Those that were killed and those that were not killed looked 
about alike? 

A. Yes, sir; tin] those in which we found evidence of life looked 
as much like the dead trees as the others that were dead. The 
leaves were off, so we could not tell much about that. 


Cross-examination : 


Q. Who went up there with you, Mr. Kennedy ? 

A. Mr. O’Brien and Mr. L. L. Cole. 

Q. A real-estate dealer here. 

A. Yes, sir. 
54 Q. Yesterday was the first time you examined the property 
since the fire went through it? . 

A. Yes, sir. 

Q. It was not a favorable a time to examine it as when the leaves 
were on ? : 

A. Yes, sir. 

Q. You could not form so near an estimate as to how many were 
killed as you could if the leaves were on? 

A. Oh, no. 

Q. Now, as a real-estate dealer selling property here, wouldn’t you 
consider one of those lots, with just such timber as you have de- 
scribed here, a great damage if that timber was killed? 

A. Yes, sir; certainly. 

Q. You have heard the testimony of all the witnesses? 

A. Yes, sir. 

Q. Well, if, as they have testified, that that fire spread all over 
those 10 lots and burnt the timber off, as they have stated, you 
would say it was a great damage? 

A. Yes, sir; I would say it was some damage. 


Redirect examination : 


Q. Well, how much damage do you say it would be; what is the 
value of the timber left there ? | 

A. I certainly don’t think there is much damage done except to 
the oaks, and there is certainly enough of them left to make a ~ 
grove. If they were my lots I should consider that there was about 
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ota cent. damage done, if nearly all of those little oaks are 
illed. 

Q. Well, what do you consider those lots worth ? 

A. Those lots are large ones, and a portion of each lot is desira- 
ble, and a good share of them extending from this bluff down on 
the flat. I do not know how much those lots contain, but I should 

judge that land through there, taking it as a whole, would be 
55 worth from one hundred and twenty-five dollars to one hun- 
dred and fifty dollars an acre, taking it as a whole. 
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Recross-examination : 


Q. Do you know of any of those lots being sold up there? 


A. I do not know of any. 
Q. Do you know that lot 7 sold up there for seven hundred dol- 


lars five years ago? 
A. I was not aware of that fact. 


The defendant here rests. 


Mr. SHURLOCK called and testified in rebuttal in behalf of the 
plaintiff as follows: 


Q. Were you along the railroad track — where this fire 


started on the morning that the fire occurred ? 
A. Yes, sir. 
Q. What time did you pass along there ? . 4 
A. About 7 o’clock. 
Q. Where did you pass—down the track ? 
A. Yes, sir. 
Q. State whether or not you noticed any fire there. 
A. No, sir. 
Q. You heard the testimony of Mr. Kennedy ? 
A. Yes, sir. 
Q. If there had been a fire there, would you have noticed it? 
A. Yes, sir. 
Q. You saw nothing of it? 
A. No, sir. 


Q. Ten minutes of 12, how extensive was that fire ? 
A. I could not say exactly; it was up over the hill onto this 


56 Cross-examination : . , 

Q. Did you see these men passing along with this hand car that | 
morning ? 

A. No, sir. 

Jacos AusTIN next called in rebuttal and testified in behalf of 
the plaintiff as follows: 


Q. The morning that the fire occurred were you along the rail- : 


roud track ? 
A. Yes, sir; about 9 o’clock in the morning. 


Q. See any fire there? 
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A. No, sir. 
Q. About 12 o’clock or 10 minutes of 12, how extensive was the 
9 


re? 
A. It had spread all over the hill and was starting east into the 
pasture. 


Cross-examination : 


Q. From this point where the fire started it had already burnt up 
the leaves and was hanging onto the old stumps and logs! 

A. It had burned from there and the timber was still burning. 

Q. But I mean this loose stuff; was that all burnt? 

A. Well, I didn’t go down to the north side of the fire. As soon 
as the fire started we went down there and tried to save Mrs. Head’s 
house. 

Q. Where were you ? ‘ 

A. Over at my house. 

Q. You were not over by the place, then ? 

A. Yes, sir; about 9 o’clock. 

Q. You saw no fire? 
57 A. No, sir. 
Q. You were not up there again ? 

A. When the fire came up the hill we all went over there and 
tried to save Mrs. Head’s house. 

Q. You didn’t see the fire yourself over in the timber? 

A. Yes, sir; I did. : 

Q. I am speaking of this place where the fire started—at the base 
of the bluff? 

A. No, sir; I didn’t go down to where the fire started. 


The plaintiff here closed his case. 

The plaintiff here renewed his motion to amend his complaint to 
make the same conform to the testimony. Whereupon the amend- 
ment was granted by the court allowing the plaintiff to claim dam- 
ages in the sum of one thousand dollars, and to which amendment 
the defendant duly excepted. 

: The plaintiff then requested the court to instruct the jury as fol- 
OWS: 

First. If the jury find from the evidence that at the time alleged 
in the complaint a fire started in the grass on plaintiff’s land near 
and to the leeward of the railroad track soon after defendant’s en- 
gine passed, and that no person or other fire was in the vicinity 
at the time, then you will be justified in finding that the fire was 
thrown from defendant’s engine. 

Second. If the jury so find that the fire was thrown from defend- 
ant’s engine, then the presumption is the damage done by the fire 
was the result of defendant’s negligence, and the burden of proof 
rests upon the defendant to show that it was not negligence. 

Third. If the jury find that on the morning of the six- 

58 teenth of May there was a fire, as testified to by the witness 

Kennedy—a smudge there—and they also find that the fire 

which also caused the damage was thrown from the engine, then 
the company is liable whether the other fire was there or not. 
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; “a defendant then requested the court to instruct the jury as 
ollows: 3 

First. The jury cannot, in assessing damages, take into consider- 
ation any damages done to the land upon which the timber referred 
to in the complaint was standing, but only damages to the timber 
and trees standing and growing on said land. 

Second. That the court charge the jury that, under the pleadings, 
unless the plaintiff establish the fact that the fire started in the right 
of way of the railroad company he cannot recover, because the plead- 
ings allege that the fire was started in the right of way, and they 
have failed to prove that fact. 


The plaintiff then asked to amend his complaint; which amend- 
ment was allowed by the court, and to which the defendant duly 
excepts. 

Plaintiff also renewed his motion to amend the ad damnum clanse 
of the complaint. The motion was granted, defendant excepting. 

The court then charged the jury as follows: 


GENTLEMEN OF THE Jury: The plaintiff in this case attempts to 
recover herein the sum of one thousand dollars, the amount of which 
he says he has been damaged by reason of the alleged destruction 

of trees and timber upon the land described in the complaint 
59 by the negligence of the defendant in this case, their negli- 

gence arising from the improper management of the locomo- 
tive on defendant’s track. The answer denies negligence or any in- 
jury or the setting of this fire and the amount of damages, if any. 

There is one question for you to first determine in this case and 
that is, whether or not this locomotive did set this fire, and in consid- 
ering this question you will take all the testimony and circumstances 
in consideration in coming to a conclusion as to whether the fire in 
question originated from defendant’s locomotive or not. If it did, it 
is immateria! whether or not there was another fire at or near the 
place it first started. 

In the words of the plaintiff’s request I charge you: “ If the jury 
find from the evidence that at the time alleged in the complaint a 
fire started in the grass on plaintiff’s land near and to the leeward 
of the railroad track soon after defendant’s engine passed, and no 
person or other fire was in the vicinity at the time, then you will be 
justified in finding that the fire was thrown from the defendant’s 
engine.” I say, gentlemen, you wilt be justified in so finding. 

“If the jury so find that the fire was thrown from defendant’s en- 
gine, then the presumption is that the damage done by the fire was 
the result of defendant’s negligence, and the burden of proof rests 
upon the defendant to show that it was not negligence”—that is, it 
was negligent in the management of the locomotive. 

The defendant has offered no testimony tending to rebut this pre- 


sumption of negligence. After determining that question you will - 


then pass to the question of damage. At the request of the defend- 
ant, I charge you “that the jury cannot, in assessing damages, take 
into consideration any damages done to the land upon which the 
timber referred to in the complaint was standing, but only damages 
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to the timber and trees standing and‘ growing on said land.” As 
I said, the damages asked by the plaintiff are the value of 
60 the destroyed trees and timber. This value you will deter- 
mine from the evidence, and in estimating the same you will 
consider the pur for which it was valuable not alone for fire- 
wood, but for shade and ornamental purposes, if the testimony shows 
it had such special value. 

You will understand, gentlemen, that the burden of proof is upon 
the plaintiff to satisfy you by a preponderance of evidence that this 
fire originated as he claims. If he has not established this fact by 
a preponderance of evidence, you will find a verdict for the de- 
fendant. 


(The defendant excepts to that part of the court’s charge as fol- 
lows: “And in estimating the same you will consider the purposes 
for which it was valuable,’ and so much of the charge as instructs 
the jury that they can consider the value of the timber for shade 
trees.) 

The jury returned a verdict for plaintiff. 


The foregoing statement of case contains all of the testimony given 
upon the trial of this action,and also a full statement of all ,proceed- 
ings had upon said trial. 

The foregoing case, being examined by me, the undersigned judge 
of said court, and found conformable to the truth, is settled and 


allowed as such case. 
L. W. COLLINS, Judge. 


61 Strate oF Minnesota, County of Otter Tail : 
District Court, Seventh Judicial District. 


Jacos Austin, Plaintiff, 
v8. 
THe NortTHern Paciric Raitroap Company, Defendant. 
Str: You will please to take notice that on the thirteenth day of 
April, A. D. 1885, the name of M. R. Tyler was substituted for that 
of L. L. Baxter as one of the attorneys for the defendant in the 
above-entitled action. , 
Yours respectfully, 
W. P. CLOUGH aynp 
M. R. TYLER, 
. Attorneys for Defendant. 


To J. W. Mason, attorney for plaintiff. 
Dated April 13, 1885. 


Filed April 13, 1885. 
C. J. WRIGHT, Clerk of Court. 
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62 STATE OF MINNESOTA, | pea 
County of Otter Tail, ' 


District Court, Seventh Judicial District. 


Jacos AustIN, Plaintiff, \ 
vs. 
Tue NortTuern Paciric RArtroap Company, Defendant. 


Judgment. 


This cause being regularly upon the calendar of this court for 
trial at the general term thereof, begun and hoiden, at the court- 
house in the city of Fergus Falls, county and State aforesaid, on the 
18th day of November, A. D. 1884, was reached in its order and 
tried before the court and a jury duly sworn and impaneled for that 
purpose, John W. Mason, Esq., appearing for said plaintiff, and L. 
L. Baxter, Esq., for said defendant, and, after consideration of the 
cause duly had, the said jury did, on the twenty-second day of said 
month of November, return a verdict herein as follows: “ We, the 
jury, find a verdict for plaintiff and assess his damages in the sum 
of $750;” and thereafter plaintiff’s costs and disbursements herein 
were taxed and allowed at the sum of $33.01 without objection or 
oe upon part of said defendant. 

Yow, therefore, upon motion of John W. Mason, Esq., of counsel 
for said plaintiff, and to conform to the proceedings hereinbefore 
had, it is hereby adjudged that the plaintiff herein recover of the 
said defendant, The Northern Pacific Railroad Company, the sum 
of $816.80 damages and the further sum of $33.01, his costs and 
disbursements herein, in all amounting to $849.81. 

Signed this lst day of March, A. D. 1886. 

CHARLES J. WRIGHT, 
Clerk of said Court. 


63 (Title of cause.) 
Notice of Appeal to Supreme Court. 


To J. W. Mason, Esq., attorney for the above-named plaintiff, and 
to C. J. Wright, clerk of said district court: 


You will please take notice that the above-named defendant, The 
Northern Pacific Railroad Company, appeals to the supreme court 
of the State of Minnesota from the judgment of said district court, 
entered herein on the Ist day of March, A. D. 1886, and docketed in 
the office of the clerk of said court on the 1st day of March, A. D. 
1886, in favor of said plaintiff and against said defendant, for the 
sum of $849.81 and from the whole thereof. 

Dated this 3d day of March, A. D. 1886. 

W. P. CLOUGH anp 
M. R. TYLER, 
Attorneys for Defendant. 
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Due and personal service of a copy of the within notice of appeal 
is hereby admitted this 3d day of March, A. D. 1886. 
, J. i hed 
ttorney for Plaintiff. 
CHAS. J. WRIGHT, 
, Clerk of District Court. 


64 State OF MINNESOTA, \ ai 
County of Otter Tail, j ~ ° 


District Court, 7th Judicial District. 


Jacos Austin, Plaintiff, 
v8. 
Tue Nortuern Pactric Rattroap Company, Clerk’s Certificate. 
Defendant. 


I, Charles J. Wright, clerk of the above-named court, do hereby 
certify that I have compared the paper writing to which this cer- 
tificate is attached with the original settled and allowed case, notice 
of substitution of attorneys, judgment, and notice of appeal to su- 
preme court, as the same appears of record and on file in the said 
clerk’s office, at the court-house, in said county, iv the above-entitled 
cause, and that the same is a true and correct copy thereof. 

In testimony whereof I have hereunto 
Seal Dist. Court, Otter set my hand and affixed the seal of said 
Tail County, Minn. court, at the — Fergus Falls, this 19 

. 1886. 


day of July, A.. ¢ 
CHARLES J. WRIGHT, Clerk. 
65 State of Minnesota, Supreme Court. 
Jacos Austin, Respondent, 
v8. 
THE NORTHERN — RaILroaD Co., Ap- Notice of Argument. 
pellant. 


Sir: You will please take notice that the issue in the above- 
entitled action will be brought on for argument and trial at the 
next general term of the court aforesaid appointed to be held in and 
for said State, at the capitol, in the city of St Paul, in said State, on 
the 5th day of October, 1886, at the opening of said court on that 
day, or as soon thereafter as counsel can be heard. 

ated September Ist, 1886. 
Yours respectfully, J. W. MASON, 


Attorney for Respondent, 
To W. P. Clough & M. R. Tyler, attorneys for appellant. 
Endorsed: Due service of within notice is hereby admitted, at 
Fergus Falls, Minnesota, this 2d day of September, A. D. 1886. W. 


P. Clough & M. R. Tyler, attorneys for appellant. J. W. Mason, at- 
torney for respondent. Filed Sept. 22d, 1886. Sam. H. Nichols, 


clerk. 
6—289 
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66 Endorsed: 4594. State of Minnesota, supreme court. 
Jacob Austin, respondent, vs. Northern Pacific Railroad Com- 


any, appellant. Return on appeal. Filed July 21st, A. D. 1886. 
am. H. Nichols, clerk. 


67 Supreme Court, State of Minnesota. 


v8. 
NorTHERN Paciric Rartroap Company, Appellant. 


Note of Issue. 


Jacos AusTIN, Respondent, ! 


Appeal perfected March 3, 1886. 
J. W. MASON, Attorney for Respondent. 
W. P. CLOUGH & M. R. TYLER, 


Attorney- for Appellant. 


Will the clerk please file this note of issue and enter the cause on 
the calendar for the October, A. D. 1886, general term of this court. 
Yours, &c., J. W. MASON, 
. Attorney for Respondent. 


Endorsed: Filed Sept. 22, A. D. 1886. Sam. H. Nichols, clerk. 


68 State of Minnesota Supreme Court. General October Term, 
A. D. 1886. 


Frmay Mornino, 9.30 o’cirock, October 15th, A. D. 1886. 


Court convened pursuant to adjournment, all the justices being 
present. 


Jacos AusTIN, Respondent, ie 68 
v8. —— 
Tue NortTHerN Pactiric RaILRoap Company, Appellant. 4994. 


This cause came on to be heard this day upon the return to the 
appeal herein. 

Thereupon the same was submitted to the court for decision by 
counsel for the respective parties upon printed paper, books, and 
briefs, and taken under advisement. 

Now, after duly considering the same, it is here and hereby 
ordered that the judgment of the court below be,and the same hereby 
is, in all things affirmed, and that the respondent above named have 
judgment accordingly. 

Aé true record. 


Attest : [SEAL. ] SAM. H. NICHOLS, Clerk. 


69 The foregoing isa full and true copy of the minutes of 
argument and order for judgment in the above-entitled cause. 
Attest : SAM. H. NICHOLS, Clerk. 


Endorsed : Copy of minutes of poe and order for judgment. 
Filed Dec. 9, A. D. 


1886. Sam. H. Nichols, clerk. T. R. 490, “ E.” 
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In Supreme Court. 
Jacos Austin, Respondent, | 
v8 


Tue NortHern Pacrtric RAItroap Company, Appellant. 


Bill of Costs and Disbursements. 


Blatate C00lS canccntcdcosciscnscss sonnei $25 
Paid for printing brief .-.---.-.------------------.... 2 
One affidavit ...wnc on co cwewns cocces sccecuseeusecoumia 
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STATE OF MINNESOTA, \ ine 
Otter Tail County, 


J. W. Mason, being duly sworn, says he is att’y for respondent in 
the above-entitled action ; that the foregoing items of costs and dis- 
bursements are just and true, and have of necessity been paid or 
incurred in said action. 

J. W. MASON. 


Subscribed and sworn to before me this 30th day of October, A. 

D. 1886. 
[L. s.] ALBERT W. CASEY, 
Notary Public, Minn. 


GENTLEMEN: Please to take notice that on the 3d day of 

71 November, 1886, at the hour of 10 o’clock a. m., at his office, 

in the State —— in the city of St. Paul, Minnesota, I shall 

apply to Hon. Sam. H. Nichols, clerk of said supreme.court, to tax 

and allow the foregoing items of costs and disbursements and enter 
judgment therefor in said action. 

Yours respectfully, J. W. MASON, 

Attorney for Resp’t. 


To Messrs. W. P. Clough and M. R. Tyler, att’ys for appellant. 
I hereby allow and tax the within costs and disbursements at 


$36.75, in favor of respondent, this 3d day of November, A. D. 1886. 
Attest: SAM. H. NICHOLS, Clerk. 


Endorsed: Notice of taxation of costs. Filed November 3d, A. D. 
1886. Sam. H. Nichols, clerk. 
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72 State of Minnesota Supreme Court. October Term, A..D. 
1886. 


Jacos Austin, Respondent, 
v8. } Na, 68. 
Tue NortHern Pacrric Rartroap Company, Appellant. 


Pursuant to an order of court duly made and entered in this cause 
on the fifteenth day of October, A. D. 1886, it is here and hereby 
determined and adjudged that the judgment of the court below 
herein appealed from, to wit, of the district court of the seventh 
judicial district, sitting within and for the county of Otter Tail, be, 
and the same hereby is, in all things affirmed. 

And it is further determined and adjudged that the respondent 
above named do have and recover of said The Northern Pacific 
Railrcad Company, appellant herein, the sum and amount of thirty- 
six dollars and seventy-five cents ($36.75), costs and disbursements 
in this cause in this court, and that said respondent have execution 

for the enforcement thereof. 


73 Dated and signed this ninth day of December, 1886. 
By the court. | 
Attest : SAM. H. NICHOLS, Clerk. 
Statement for Judgment. ' 

Costs allowed by statute...... ..........-.... .........- $25 00 

Printer’s fees for printing briefs ........---..-.--.------ 2 00 

Clerk’s fees, supreme court..............-...-......---- 9 50 

PE nnn ccccnneersemnrnnountnniinala — 25 
$36 75 


STATE oF MINNESOTA, e 
Supreme Court, f°" 


I, Sam. H. Nichols, clerk of said supreme court, do hereby certify 
that the foregoing is a full and true copy of the entry of judgment 
in the cause therein entitled, as appears from the original remaining 
of record in my office; that [ have carefully compared the within 
copy with said original, and that the same is a correct transcript 
therefrom. . 

Witness my hand and the seal of said supreme court, at 
[sea.] the capitol, in the city of St. Paul, this 9th day of Decem- 


ber, A. D. 1886. 
SAM. H. NICHOLS, Clerk. 


Endorsed: Transcript of judgment. Filed Dec. 9, A. D. 1886, at 
10 o’clock a.m. Sam. H. Nichois, clerk. | 


74 [Endorsed :] No. 4594. State of Minnesota supreme court. 
Jacob Austin, respondent, vs. The Northern Pacific Railroad 

Company, appellant. Judgment-roll. Filed December 9, 1886. 

Sam. H. Nichols, clerk. J. W. Mason, attorney for respondent. 


JACOB AUSTIN. 
75 State of Minnesota Supreme Court. 
v8. 
NorTHERN Paciric RaItRoap Company, Appellant. 


Order for Stay of Proceedings, 


Jacos Austin, Respondent, \ 


Upon the motion of the above-named Northern Pacific Railroad 
Company, by its counsel, and upon allowing a writ of error from 
the Supreme Court of the United States, directed to the judges of 
the supreme court of the State of Minnesota, whereby a transcript 
of the record of said cause is directed to be sent to the said Supreme 
Court of the United States, and upon approving the bond filed by 
the said Northern Pacific Railroad Company in that behalf in the 
manner provided by law, it is ordered that all proceedings in said 
cause be, and are hereby, stayed during the pendency of said cause 

in said Supreme Court of the United States. 
76 Witness the Honorable James Gilfillan, chief justice of the 
supreme court of the State of Minnesota, on this ninth day 


of December, A. D. 1886. 
JAMES GILFILLAN, 
Chief Justice Supreme Court, State of Minnesota. 


Endorsed: Order for stay of proceedings. Filed Dec. 9, A. D. 
1886. Sam. H. Nichols, clerk. 


77 State of Minnesota Supreme Court. 


v8. 
Tue Nortuern Paciric Raitroap Company, Appellant. 


Security or Bail in Error. } 


Jacos Austin, Respondent, ; 


Know all men by these pany that we, George S. Baxter and 
Jabez 'T. Odell, of the city of Saint Paul, in the county of Ramse 
and State of Minnesota, are held and firmly bound unto Jaco 
Austin, the respondent aforesaid, in the full and just sum of two 
thousand dollars ($2,000) to be paid to the said Jacob Austin, his 
heirs, executors, administrators, and assigns; for which payment, 
well and truly to be made, we bind ourselves and our heirs, execu- 
tors, and administrators, jointly and severally, firmly by these 
resents. 
Sealed with our seals and dated on this ninth day of December, 
A. D. 1886. 
The condition of the above-entitled obligation is such that 
78 whereas lately, at a general term of the supreme court of Min- 
nesota, in a suit depending in said court between the said Jacob 
Austin and the Northern Pacific Railroad Company, judgment was 
rendered against said Northern Pacific Railroad Company, and the 
suid Northeru Pacific Railroad Company having obtained a writ of 
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error and filed a copy thereof in the clerk’s office of the said court to 
reverse the judgment in the aforesaid suit, and a citation directed to 
the said Jacob Austin citing and admonishing him to be and appear 
at a Supreme Court of the United States to be holden at Washington 
on the second Monday of October next: 7 

Now, therefore, if the said Northern Pacific Railroad Company 
shall prosecute said writ of error to effect and answer all damages 
and costs if it fails to make its plea good, then the above obligation 

to be void; otherwise to remain in full force and virtue. 
79 GEORGE S. BAXTER. 
JABES T. ODELL. 


Executed in presence of— 
JNO. A. BULLITT. 
E. T. STEVENSON. 


STATE OF MINNESOTA, 
County of Ramsey, 


Be it known that on this ninth day of December, A. D. 1886, per- 
sonally appeared before me, a notary public in and for said county 
and State, George S. Baxter and Jabez T. Odell, to me_ personally 
known and known to be the same persons described in and who ex- 
ecuted the foregoing instrument, and they each acknowledged that 
they executed the same as their free act and deed. 

[ SEAL. | E. T. STEVENSON, 
Notary Public, Ramsey County, Minnesota. 


STATE OF a arena 
Y > 8 
County of Ramsey, 


George S. Baxter and Jabez T. Odell came before me per- 

80 sonally this day and, being first duly sworn, did depose and 
say each for himself that he is a resident and freeholder of 

the State of Minnesota and worth the sum of four thousand dollars 
above his debts, liabilities, and property exempt from levy and sale 


under execution. 
JABEZ T. ODELL. 
GEORGE S. BAXTER. 


Subseribed and sworn to before me on this ninth day of Decem- 
ber, A. D. 1886. 
[SEAL.] E. T. STEVENSON, 
Notary Public, Ramsey County, Minnesota. 


The foregoing bond is hereby approved. 
JAMES GILFILLAN, 
Chief Justice Supreme Court, State of Minnesota. 


‘ndorsed : Security or bail in error. Filed Dec. 9th, A. D. 1886. 
Sam. H. Nichols, clerk. 
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81 State of Minnesota, Supreme Court. 


| 8. 


Jacos Austin, Respondent, 
THe NortHern Paciric RAILroap Company, Appellant. 


To the Honorable James Gilfillan, chief justice of the supreme court 
of the State of Minnesota: 


Your petitioner, The Northern Pacific Railroad Company, the 
appellant in the foregoing action, respectfully shows that by the 
judgment heretofore rendered by said supreme court of Minnesota 
in the above-entitled cause a manifest error hath happened, to the 
great damage of your petitioner, in this, that your petitioner is a 
corporation duly organized and existing under the laws of the 

United States, and the permitting of the plaintiff above 
82 named, against the objection of said petitioner, to amend his 

complaint after the trial of this cause in the district court of 
Otter Tail county, State of Minnesota, whereby the amount in con- 
troversy in said cause was increased from four hundred and sev- 
enty-five dollars ($475) to one thousand dollars ($1,000), deprived 
said petitioner of the right to remove said cause to the circuit court 
of the United States for the district of Minnesota, as it would have 
been entitled to do had said amendment been allowed at the proper 
time and place, whereby the construction of a ‘clause of a statute of 
the United States was drawn in question and the decision was 
against the right and privilege specially set up and claimed by said 

petitioner under said clause of said statute; all of which 
83 _will more fully appear by the record of said cause in said 

supreme court of the State of Minnesota; to which for greater 
certainty reference is hereby had. 

Wherefore your petitioner prays your honor to allow a writ of 
error from the Supreme Court of the United States, to be directed to 
the judges of the supreme court of the State of Minnesota, whereby, 
under the seal of said supreme court of Minnesota, the record and 
proceedings aforesaid, with all things concerning the same, may be 
transmitted to the Supreme Court of the United States, together with 
said writ of error, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court of the United States may cause 
further to be done therein to correct that error what of right and 
according to the laws and customs of the United States should be 

done. 
84 W. P. CLOUGH, 
M. R. TYLER, 
Attorneys for Petitioner. 


THE NORTHERN PACIFIC RAILROAD COMPANY VS. 
State of Minnesota Supreme Court. 


Jacos Austin, Respondent, 
v8. 
Tue NortHern Paciric Rartroap Company, Appellant. 


Order Allowing Writ of Error. 


Upon the reading of the petition of the Northern Pacific Railroad 
Company above named, praying the allowance of a writ of error 
from the Supreme Court of the United States, directed to the judges 
of the supreme court of the State of Minnesota, and upon approries 
the bond filed by it in that behalf in the manner provided by law, 
it is ordered that the said writ be, and the same is hereby, allowed. 

Dated December ninth, A. D. 1886. 

JAMES GILFILLAN, 
85 Chief Justice of the Supreme Court of the State of Minnesota. 


Endorsed: Petition for writ of error to Supreme Court and order 
allowing writ of error. Filed Dec. 9th, A. D. 1886. Sam. H. Nich- 
ols, clerk. W.P. Clough and M. R. Tyler, attorneys for petitioner. 


86 United States of America, Greeting : 


You are hereby cited and admonished to be and appear at a ~ 
Supreme Cuurt of the United States, to be holden at Washington on 
the second Monday of October, A. D. 1887, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
Minnesota, wherein The Northern Pacific Railroad Company is 
plaintiff in error and you are defendant in error, to show cause, if 
any there be, why the judgment rendered against the said plaintiff 
in error, as in the said writ of error mentioned, should not be cor- 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable James Gilfillan, chief justice of the supreme 
court of the State of Minnesota, this ninth day of December, in 
the year of our Lord one thousand eight hundred and eighty- 

six. 
87 | JAMES GILFILLAN, 
Chief Justice Supreme Court of Minnesota. 


Endorsed: Citation. Personal service of the within citation is 
hereby admitted on this 15 day of December, A. D. 1886. J. W. 
Mason, attorney for Jacob Austin, defendant below, respondent and 
defendant in error. Ree’d and filed Dec. 18th, 1886. Samuel H. 
Nichols, clerk. 


88 State of Minnesota, Supreme Court, ss: 


I, Sam. H. Nichols, clerk of said court, do hereby certify that I 
have carefully compared the within and foregoing copy with the 
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original papers, record, and judgment-roll in the within-entitled ac- 
tion remaining on file and of record in my office, and that the same 
is a true and authentic transcript thereof and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of our said supreme court, at the capitol, in the city of St. 
Paul, this eighteenth day of December, A. D. 1886. 


(Seal of the Supreme Court, State of Minnesota. ] 


SAM. H. NICHOLS, 
Clerk of the Supreme Court, Minnesota. 


Endorsed on cover: Minnesota supreme court. No. 289. The 
Northern Pacific Railroad Company, plaintiff in error, vs. Jacob 
Austin. Filed January 31, 1887. 
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SUPREME COURT OF UNITED STATES: 


OCTOBER TERM, 1889. 


NO. 289. 


Tue Nortuern Paciric Rattroap Company, 
Plaintiff in Error, 


JacosB AUSTIN, 


IN ERROR TO THE SUPREME COURT OF THE 
STATE OF MINNESOTA. 


BRIEF FOR PLAINTIFF IN ERROR. 


JAMES McNavueut, 
Attorney for Plaintiff in Error. 
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SUPREME COURT OF UNITED STATES. 


e, # 
4. 


OCTOBER TERM, 1889. 


NorTHERN Pactiric RatLroap CoMPANY, 


Plaintiff in Error, 


Us. 


JacoB AUSTIN, 
Defendant in Error. 
ASSIGNMENT OF ERRORS. 


The supreme court of the State of Minnesota erred in 
affirming the judgment rendered by the district court of Otter 
Tail county, Minnesota, for the ‘reason that the said district 
court of Otter Tail county committed a manifest error in per- 
mitting plaintiff below, Austin, to amend his complaint after 
the trial of this cause, so as to change the amount in contro- 
versy, exclusive of costs, from $475 to $1,000; whereby defend- 
ant below, the Northern Pacific Railroad Company, was 
prevented from removing the cause to the United States circuit | 
court for the district of Minnesota. 


f 


BRIEF. 


This action was brought on July 2, 1884, in the district court 
of Otter Tail county, Minnesota, to recover damages for the 
burning of certain growing trees on plaintiff’s land, by a fire 
set by an engine of defendant’s. In the complaint, the trees 
were alleged to have been of the value of $475, and the ad 
damnum clause and the prayer for judgment were both laid in 
that sum. 


See Printed Record, pp- 2, 3. 


The defendant put in a general denial to the complaint 
(Printed Record, p. 3), and upon the issues thus made up, the 
action ‘‘came on to be heard and for trial” before the judge of 
the district court of Otter Tail county, *‘and a jury duly impan- 
‘‘eled and sworn to try the same,” on Nov. 21, 1884. 

See Printed Record, p, 5. 


Quoting now from the Record, it appears that “ after the jury 
‘“‘had been duly impaneled and sworn, and before the com- 
*‘mencement of the trial, the plaintiff asked to amend his com- 
“‘plaint by increasing the ad damnum clause therein, from the 
“sum of $475, the amount originally stated and claimed in said 
‘complaint, to the sum of .$1,000. To this amendment the 
“‘ defendant objected upon the ground that to allow the same 
“would be an abuse of discretion, and prevented defendant 
“from securing the removal of said action from the above 
‘ named court to the circuit court of the United States, where 
“it would be entitled to have the same tried, had such amend- 
“ment been moved for at the proper time, and granted. The 
“court took under consideration the matter of allowing said 
‘‘ amendment.” | 
See Printed Record, p. 5. 


i 
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The trial was then proceeded with, both parties putting in 
their testimony. It appeared, from such testimony, that the 
property destroyed was of much greater value than $500. 
When all the testimony on both sides had been taken, the 
plaintiff renewed his motion to amend the complaint, and said 
motion was granted, the defendant duly excepting. By allow- 
ing the amendment, the amount in controversy was increased 
from $475 to $1,000. 


_ See Printed Record, pp. 37, 38. 


The jury brought in a verdict in plaintiff’s favor for $750; 
and judgment having been entered thereon, defendant appealed 
therefrom to the supreme court of Minnesota. 

See Printed Record, p. 40. 


The supreme court affirmed the judgment, and defendant 
sued out this writ of error. 


See Printed Record, pp. 42, 47, 48. 


The ‘sole question to be considered is, whether the trial 
court erred in permitting plaintiff to amend his complaint, so 


as to increase the amount in controversy from $475 to $1,000. 


We claim that it was manifest error, which deprived defendant 
of a substantial right. 

Defendant is a railroad corporation created by act of Con- 
gress (13 U.S. Stat. at Large, 365), aud hence, in all actions 
brought against it in a state court, where the amount in contro- | 
versy, exclusive of costs, exceeded the sum of $500, was enti- 
tled, under the removal act of March 3, 1875 (Rev. Stat. sec. 
639; 18 U.S. Stat. at Large, 470) to remove the causes into 
the circuit courts of the United States, on the ground that they 
are suits “ arising under the laws of the United States.” 
Pacifie Railroad Removal Cases, 115 U, 8S, 2, 


- 


Now, under the removal act of March 3, 1875, it was neces- 
sary that the petition for removal should be filed in the state 
court “before or at the term at which said cause could be first 
“tried, and before the trial thereof.” In the case at bar, the mo- 
tion to amend having been made after the jury was impaneled 
and sworn, was made «after the trial, and hence, even if it had 
been granted at that time, defendant could not have removed. 
St. Anthony Falls Water Power Co. v. King Bridge Co., 28 
Minn. 186. 


And of course, as the motion was not granted until the 
cause was ready for submission to the :jury, if was then too 
late to present a petition for removal. 

Courts are allowed a wide discretion in the matter of amend- 
ments of pleadings, but such discretion is clearly abused if ex- 
ercised so as to deprive a litigant of a valuable right. The de- 
fendant in this case had a constitutional and legal right to have 
all controversies against it, involving upwards of the sum of 
five hundred dollars, exclusive of costs, tried in the federal 


courts. By the action of the trial court, it was deprived of this . 


right, and no reason whatever can be urged to justify such 
action. 

If suits can be commenced in the state courts for sums 
smaller than five hundred dollars, and then, after the suit has 
not only been called for trial but has actually been tried and 
is ready for submission to the jury, the controversy can be 
raised to a sum in excess of five hundred dollars, the extreme- 
ly valuable right mentioned would be utterly lost. Such a 
course would afford an easy way to the state courts for engross- 
ing, to themselves, the jurisdiction which the constitution and 
laws of the United States designed to be shared by the federal 
tribunals; for, if the amount in controversy can be raised by 


~ 
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amendment from four hundred and seventy-five dollars to one 
thousand dollars, it can as well be raised to five hundred thou- 
sand dollats or five millions. So that all that would be re- 
quired, in any case, to defeat the right of resort to the federal 
tribunals, would be to lay damages in the complaint at less than 
five hundred dollars, and then, after the case had been tried, 
have them increased to any desired amount by way of amend- 
ment. 

The supreme court of Minnesota, in its decision on this 
point, admits that no such device or artifice to prevent removal 
will be permitted. by the courts, but says that “there is noth- 
“ing upon the record in this case to show that plaintiff’s 
“course was a device to prevent a removal.” 


Austin v. N. P. R. R. Co., 34 Minn. 474. 


We beg leave, with due respect, to take issue with the 
supreme court of Minnesota on this fact. True, there is no 
express statement (by the admission of plaintiff or his counsel), 
that plaintiff’s course was a “device to prevent removal,” but 


the presumption that it was such device is very strong. He sues 
for an amount less than five hundred dollars; makes no effort 


to secure an amendment, but rests quietly for more than four 
and a half months (from July 2, 1884, to Nov. 21, 1884); 
waits until the case is called for trial, and'a jury impaneled 
and sworn; and then, and not till then, does he ask for leave 
toamend. He knows perfectly well that, if the amount in 
controversy exceeds five hundred dollars, exclusive of costs, 
defendant is entitled to a removal. He also knows that, no 
matter what the amount in controversy may be, defendant 
loses its right to remove after the trial begins. Henve, he 
takes good care to wait until the trial begins before making his 
application. To say that there is nothing in the record to show 
that plaintiff’s course was a device, pure and simple, to prevent 


removal, is an astonishing statement. From the very nature 
of things, no other or different evidence of a “ device” could 
be given than that contained in this record. It may be safely 
assumed that neither plaintiff nor his counsel would admit that 
they had concocted a “device.” Neither the defendant nor 
anyone else could prove that they had. The record itself con- 
dems them. es ipsa /oquitur, and nothing more is necessary. 
Respectfully submitted, 
JAMES McNaueat, 
Attorney for Plaintiff in Error. 
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THe NortTHERN Paciric RAILROAD 
Company, Plaintiff in Error, No. 289 
. ere 
v8, 
JACOB AUSTIN. 


—————-- > 


In Error to the Supreme Court of Minnesota. 


—_— 
— 


BRIEF FOR PLAINTIFF IN ERROR. 


_— 
— 


Austin sued the plaintiff in error in a District Court of 
the State of Minnesota, for injury done his property, by 
fire thrown from the engine of the Company, and claimed 
for his damage the sum of $475.00, even, (Ree., 2, 3). 

The Company answered, in due time, by admitting the 
allegations of the complaint as to the organization of the 
Company, &c., &c., but denied all the other allegations, 
as well as that Austin suffered any damage whatever by 
reason of the matter stated (Rec., 3). 

At the very same term of the Court at which the answer 
was filed, and just three days after it was filed (Ree., 3, 4), 
the case came on for trial on these issues, and a jury was 
sworn to trv the case, but just before the examination of 
witnesses began, Austin asked leave to amend his com- 
plaint by increasing the amount of damages claimed 


ee ee — 
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from $475 to $1,000. This request was at once opposed 


by the Company, upon the ground it would be an abuse 


of discretion to allow it, and it would, if allowed, prevent 
the Company from securing a removal of the cause to the 
United States Circuit Court, where it would be entitled 
to have the same tried, had such an amendment been 
asked for, and allowed, at the proper time; but the Court 
took the question under advisement and permitted the 
trial to proceed (Ree., 4). 


The trial progressed, and after the examination @f 


witnesses, the giving and refusing instructions by the 
Court, the motion to amend was renewed, and the Court 
granted it, allowing the damages to be put at $1,000, 
against the objection of the Company (Rece., 38). 

After this polite suggestion by the Court, that Austin 
had shown himself damnified over $475.00, and almost 
an invitation to them to go much above that, it is not 
surprising the jury returned a good sized verdict for 


Austin, viz. 


>= = 
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0.00 (Ree., 40), just $275.00 more than he 


first claimed, and judgment was rendered accordingly. 

The case was appealed to the Supreme Court of the 
State and there affirmed (fec., 42). Then, on petition to 
the Chief Justice of that Court, a writ of error was allowed, 
and the case comes here on the one Federal question, as 
shown by the exception of plaintiff in error, to allowing 
the amendment asked for by Austin; and this is fully 
set forth in the petition of the Company for a writ of error 
(Ree., 47), and that question is, could the Court permit 
the amendment at that time, and thus deprive the Com- 
pany of its right to remove the case to the Circuit Court 
of the United States, as it would have had ‘if the dam- 
ages to this extent had originally been claimed, or if the 
amendment had been allowed before the trial began ? 

And this is here assigned for error. 

While it is now well understood in the practice, amend- 


ments are discretionary with the Courts, vet that discre- 
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tion is, or should be, a wise, just and legal discretion— 
not wild and capricious—a discretion always to be exer- 
cised with the sole aim of arriving at and doing justice. 
Causes are not the attorneys’ nor the Courts’, but the 
parties’. 

This amendment almost made a new suit, for the 
damages formed the object of it, and the claim is more 
than doubled at once, which makes a very material dif- 
ference to the party sued; and according to Huskins v. 
Cincinnati, &c., 37 Fed. Rep., 504, to all intents and pur- 
poses it was a new suit. 

It was, to say the least of it, unfair to the opposite 
party, and this the Courts, with all their discretion as to 
amendments, never allow. 

Kille v. Ege, 82 Pa. St., 102. 
Duffy v. Hurtz, 105 Ibid., 96. 


As the complaint originally stood, although as a party 
the Company had the right to remove the case, but the 
amount sued for would not justify it, se this right of re- 
moval did not then exist. But after being drawn into 
the Court, on a claim not sufficient for the Company to 
get into the United States Circuit Court, and after an- 
swer and the swearing in of ajury, the damages are 
asked to be raised, and then, after the testimony was 
closed and instructions passed on, this request is allowed. 
It is scarcely worth while to insist here, that this right: 
of removal is a substantial right — not a mere technical 
one, and it is as certain as can be, plaintiff in error was 
deprived of this right by the act of the Court. This 
was a most palpable abuse of discretion, and one that 
operated to deprive the Company of a right secured and 
guaranteed by act of Congress, and one that this Court 
has ever been watchful to protect. 


Pacific Railroad Removal Cases, 115 U. S., 2. 
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See, now, the situation of the Company. Just twenty- 
five dollars under the Federal jurisdictional amount 
brought it into Court. After getting it securely there, 
leave is asked to raise this amount at the very first term 
at which the case could have been tried, but this after 
issue joined and a jurv sworn! Had the Court, when 
leave to amend was asked, then and there allowed this 
amendment, it is pretty clear, we think, under a@ fair con- 
struction of the authorities, the Company could have 
asked for and obtained the removal. 

Edrington v. Jetierson, 111 UL S., 7770. 
Babbitt v. Clark, 103 [b., 612. 


But there was no such good luck even then for the 
Company, for the proposition was taken under advise- 
ment, until just before the jury retired, and the Company 
suddenly found itself $275 at least worse off than it had 
any reason just a few hours before to believe it could be, 
and then left without the right to remove at that 
advanced stage of the case. 

Bank of Maysville v. Claypool, 120 U. 8., 268, and 


CLLSeS cited, 


In this last case cited, this Court remarked upon the 
conduct of a party experimenting with the Court—taking 
chances—as the wind set in for or against him, in asking 
for removal. 

This was just what Austin was doing to prevent a re- 
moval—he experimented with the Court until he had the 
Company on trial, so far in the State Court it could not 
get out. 

Huskins v. Cincinnati, &c., sup., sustains us in our 
views as to this, and repudiates this sharp practice 
throughout. 

[t is ‘not necessary, it is believed, to call the attention 
of the Court to the many cases in which State Courts 


ee 


eet 


5 


have been almost lectured here for permitting the rights 
of parties under Federal laws to be trifled with and 
abused—frauds upon the jurisdiction of the Federal 
Courts. We have had most all sorts of devices in this 
respect, but this is a novel experiment, and is almost as 
open and rude a perversion of the discretion to allow 
pleadings to be amended, as can be found anywhere, 
more so indeed than that in Kanouse v. Martin, 15 How., 
198, which was among the earliest robust efforts to avoid 
jurisdiction in the United States Courts. 

Respectfully submitted. 

W. P. CLoven, 

A. H. GARLAND, 

H. J. May, 
Counsel for Plaintiff. 
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SUPREME COURT OF UNITED STATES. 


OCTOBER TERM, 1Ss9. 


NO, 289. 


THe NorTHern Paciric RAILROAD COMPANY. 
Plaintiff in Error. 
rs, 
JAcoB AUSTIN. 


Defendant in Error. 


IN ERROR TO THE SUPREME COURT OF THE 
STATE OF MINNESOTA. 


BRIEF FOR DEFENDANT IN ERROR. 


M. D. GROVER AND 
J. W. Mason, 
MN ttorneys for Defendant in Error.’ 


FERGUS FALLS, MINN 
Tur Grose PRiIntTIne Company. 
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SUPREME COURT OF UNETED STATES. 


OCTOBER TERM, ISS9., 


NorTHERN Paciric RaAiLRoAD COMPANY. 


Plaintiff in Error. 


+ acoB AUSTIN. 


Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


Did the trial court err, i. e. abuse its discretion in per- 
mitting the amendment to the complaint? It might be con- 


tended, with someforce since the decision of Pacific Rail- 
road Removal Cases, (//5 U. 8S. 2, that a trial court ought 
not to so exercise its discretion; but the Pacific Railroad 
Cases, supra, had not been decided at the time this cause was 
tried. Atthe time of the trial the Supreme Court of Minne- 
sota, and the Circuit Court of the United States in the dis- 
trict wherein Minnesota is situated, held, that corporations, 
organized underthe laws of the United States, were not en- 
titled to remove suits from state courts. 

Scheffer vs. Nat. Life lns. Co. 23 Minn, 334; 

Fisk vs. U.P. aR. R. C0. 6 Blatch. 862; 

Magree vrs. U.P. BR. R. Co. 2? Sawyer, 447: 

Myers vrs. OP. OR. RR. Co. 16 Fed. Rep. 292. 


The Supreme Court of Minnesota might well say that there 
was nothing in the ‘case to show that plaintiffs course was a 
device to prevent a removal,” for under the practice in United 
States circuit court in this eireuit, and under the law of said 
state, defendant was not entitled to removal, henee there was 
no motive for any device to prevent removal. 

The amendment was proper enough in itself. The power 
to allow such amendment is inherent inthe court, regardless 
of any statute; but, the statute of Minnesota, in express ternis 
has declared the power of courts to permit just such amend- 
ments. 


(fen. Stat. Minn. Sec. 124 Chap. 096. 


The amendment in question was allowed within the 
spirit, as well as the express provisions of that statute. The 
plaintiff below, under an allegation of $475 damages, had 
proved over #1000 damages, and the court permitted the 
amendment to “conform the pleadings to the fact, proved.” 
Discretion exercised within its proper limit is not reviewable 
in an appellate court. 


The Marine Ins. Co. vs. Hodgson 6 Uranch, 200; 
l~ S. vs. Buford 3 Peters, 32; - 

Tilton vs. Cofield 93 U.S. (68; 

West vs. Smith (0/ U. S. 208: 

Nustin vs. N. P.R. R. Co. 34 Minn. 473. 
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The plaintiff in error, by the allowance of the amend- ..~ 
ment complained of, was deprived of no legal right, as the — 


removal acts have not provided fora stay and application for 
removal in cases like this: 


Mustin vs. V. P. R. R. Co. 34 Minn, 473; 
Thompson vs. Butler, 95. Us S. 694; 
Maine vs. Gilman, // Fed. Rep. 274. 


Respectfully Submitted, 
M. D. GROVER anp 
J. W. MASON, 
Attorneys for Defendant in Error. 
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HERMAN ROYER, PLAINTIFF IN ERROR, 
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THE SCHULTZ BELTING COMPANY. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURL. 


FILED JANUARY 28, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 18890. 


HERMAN ROYER, PLAINTIFF IN ERROR, 
Us. 
THE SCHULTZ BELTING COMPANY. 
IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
Be | THE EASTERN DISTRICT OF MISSOURI. 
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HERMAN ROYER VS. THE SCHULTZ BELTING CO. 


The United States of America to the Schultz Belting Com- 
pany, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
eastern district of Missouri, wherein Herman Royer is plaintiff in 
error and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Samuel Treat, judge of the district court 
of the United States for the eastern district of Missouri, this first day 
of December, in the year of our Lord one thousand eight hundred 


and eighty-six. 
SAMUEL TREAT, 
Judge United States District Court, 
Eastern District of Missouri. 


Service of the above citation is hereby waived. 
KRUM & JONAS, 
For Def’t in Error. 


[Endorsed :] No. 2578. United States circuit court, eastern district 
of Missouri. Herman Royer vs. Shultz Belting Company. Citation. 
Filed Dec. 1st,‘1886. A. P. Selby, clerk. : 


2 UnitTep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Missouri, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at the September term, 1886, thereof, between Herman Royer, plain- 
tiff, and The Shultz Belting Company, defendant, a manifest error 
hath happened, to the great Rese, of the said Herman Royer, plain- 
tiff, as by his complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington 
on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause furcher 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court'of the United States, this first day of December, in 
the year of our Lord one thousand eight hundred and eighty-six. 

Issued at office, in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern district of Missouri, dated 
as aforesaid. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk Circuit Court United States, Eastern District of Missouri, 
By , Deputy. 


Allowed by— 
SAMUEL TREAT, Judge. 


2} [ Endorsed :] No. 2578. United States circuit court, eastern 

district of Missouri. Herman Royer vs. Shultz Belting Co. 
Writ of error to the circuit court of the United States for the eastern 
district of Missouri. Returned and filed lst day of Dec., 1886. A. 
P. Selby, clerk. 


Return to Writ. 


UNITED STATES OF AMERICA, e 
Eastern District of Missouri, 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly eertified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

In witness whereof I hereto subscribe my name and affix the seal 
of said circuit court, at office, in the city of St. Louis, this seventh 
day of January, A. D. 1887. 

[Seal of the United States Cireuit Court, Eastern District of Missouri. ] 

A. P. SELBY, 
Clerk of said Court. 


3 Unirep STATES OF AMERICA, 
Eastern District of Missouri. j 


In the Circuit Court of the United States in and for said District. 


SS > 


Be it remembered that on the sixteenth day of November, A. D. 
1885, there was filed in said court a certain petition in words and 
figures following, to wit: 


Unitrep Srates OF AMERICA, we 
Eastern District of Missouri, s° 
Petition. 


In the Cireuit Court of the Unitea States in and for the Eastern 
District of Missouri. 


Herman Royer, Complainant, \ 
vs. 
THe Suuttz Beritine Co., Defendant. | 


The above-named Herman Royer, as plaintiff, complains of the 
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above-named Shultz Belting Company, as defendant, and states that 
the defendant is a corporation duly organized under the laws of the 
State of Missouri, located and doing business in the city of St. Louis, 
in same State ; that the plaintiff here is a citizen and resident of the 
State of California and for more than ten years last past has been a 
citizen of the United States of America, and that the defendant is a 
citizen of and has its principal place of business in the State ot 
Missouri. 

Complainant, for cause of actiow, alleges that said Herman Royer 
and one Louis Royer were the original and first inventors of a cer- 
tain new and useful invention in machines, to wit, an improved 
machine for treating rawhide. 

That the same was a new and useful invention and con- 
4 sisted of placing in a machine for softening rawhides by me- 
chanical treatment a central shaft having alternately a for- 
ward and backward revolving motion by means of which the hides 
would be wound in a coil around the shaft alternately, first in one 
direction and then in the opposite direction, said shaft having de- 
Vices attached to it by means of which one of the ends of each hide 
treated in the machine could be fastened to the shaft; also in com- 
bining in said machine a circular row of bars set parallel with said 
central shaft and secured at each end in a ring or circle concentric 
therewith with a sliding circular weight through the centre of which 
the said shaft passed and which weight was arranged to act asa 
movable head within the circular or cylindrical crib or cage formed 
by said circular row of rods and press upon the edge of the coil of 
hides under treatment in the machine. 

That the same was not known or used by others before their said 
invention, and at the time of their application for a patent therefor 
had not been in public use or on sale for two years nor abandoned 
nor was it proved to have been abandoned. 

That said Herman Rover and Louis Royer, being so as aforesaid 
the inventors thereof, on the 12th day of May, A. D. 1868, upon due 
application therefor, did obtain letters patent No. 77920 of the United 
States for the invention granting and securing to them for the full 
term of seventeen years from the last-named date the full and exclus- 
ive right and liberty of making, constructing, using, and vending to 
others to be used the said invention and improvement throughout 
the United States and Territories thereof. 

Said letters patent were issued in due form of law, under the seal 
of the Patent Office of the United States, and were signed by the 

Secretary of the Interior and countersigned by the Commis- 
5 sioner of Patents of the United States and bore date the day 
and year last aforesaid. 

A description whereof and of said invention fully appears in said 
letters patent; which said letters patent are in due form of law, and 
they or a duly authorized copy thereof are ready in court to be pro- 
duced by the plaintiff. 

And plaintiff avers that the said Louis Royer remained the full 
owner of all his right, title, and interest in said invention and letters 
patent and the rights confirmed thereby up to the 10th day of 
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March, A. D. 1885, and until he conveyed the same to one Franz 
Royer ; that on said 10th day of March, 1885, the said Louis Royer 
duly assigned and conveyed to the said Franz Royer all his said 
right, title, and interest in and to said invention and letters patent 
and all damages and all rights to an accounting to which said Louis 
Royer might to be entitled on account of any and all infringements 
of said letters patent and unauthorized uses of the invention covered 
thereby by any and all parties up to the date of said assignment. 

That said Franz Royer remained the owner of all the interest in 
said letters patent and invention and damages and rights to an ac- 
counting so conveyed to him by the said Louis Royer up to the 27th 
day of March, 1885, and until he conveyed the same to Herman 
Royer, the plaintiff herein. 

That on the 27th day of March, 1885, the said Franz Royer duly 
assigned and conveyed to Herman Koyer, the plaintiff herein, all 
his said right, title, and interest in and to said invention and letters 
patent and all damages and all rights toan accounting to which he, 
the said Franz Royer, might be entitled on account of any and all 
infringements of said letters patent, and unauthorized uses of the 
invention covered thereby by any and all parties up to the date of 
the last said assignment. 

That both assignments above mentioned were in writing 
6 and were duly recorded in the United States Patent Office, 
in Washington, on or about the 7th day of July, 1885. 

And the said plaintiff avers that he has never in any way con- 
veyed, assigned, or parted with any of bis interest in said invention 
or letters patent or in the damages or rights to au accounting re- 
sulting from infringements thereof, but avers that he has always 
retained and still retains the full ownership of all the interests and 
property rights that were conveyed to him by said letters patent and 
by said assignments. 

That prior to the issuing of said letters patent all proceedings 
were had and taken which were required by law to be had or taken 
— to the issuance of letters patent granting special rights and 

iberties for new and useful inventions. 

That from the time of the granting of said letters patent hitherto 
the said plaintiff has been constantly issuing the said invention and 
improvement to his great advantage and profit, yet the said defend- 
ant, well knowing the premises, but contriving to injure the plaintiff 
und said Louis Royer and Franz Royer, has, since the first day of 
April, 1877, unlawfully and wrongfully and without the consent or 
allowance and against the will of the plaintiff and u's said assignors, 
manufactured and used a large number of machines for treating 
rawhides, each one of which contained the said inventions and im- 
provements described in and covered by said letters patent, and from 
that time continuously up to the 12th day of May, A. D. 1885, the 
suid defendants continued to manufacture and use the said improve- 
ment and invention within the State of Missouri and within the 
jurisdiction of this honorable court, in violation and infringement 
of the exclusive privileges, rights, and liberties secured to the plain- 
tiff and his assignors as aforesaid, and contrary to law and the form 
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of the statutes of the United States in such cases made and pro- 
vided. 

7 And the plaintiff says that, on account of the said acts of 
the defendant, he, the plaintiff, and his assignors have been 

greatly injured and damaged and deprived of great profits, which 

he and they might otherwise would have derived from the said in- 

vention and letters patent. 

And have sustained actual damages to the amount of four hun- 
dred thousand dollars, and by force of the statute aforesaid and by 
reason of the mesne assignments aforesaid, an action has accrued to 
him to recover the said actual damages and such additional amount 
not exceeding in the whole three time, the amount of such actual 
damages as to the court may seem fit to order and adjudge. 

Wherefore the piaintiff prays judgment against said defendant 
for the sum of four hundred thousand dollars actual damages, to- 
gether with such further sum not exceeding in the aggregate three 
times the amount of said actual damages, and for such other and 
further relief as he may be entitled to have, and for costs of suit. 

M. A. WHEATON & 
BROADHEAD & HAEUSSLER, 


Attorneys for Plaintiff. 
7b Unitep States Patent OFFICE. 


HERMAN Royer and Louis Royer, of ‘San Francisco, California. 


Letters Patent No. 77920, dated May 12, 1868. 
Improved Machine for Treating Hides. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern: 


Be it known that we; Herman Royer and Louis Royer, of San 
Francisco city, San Francisco county, State of California, have in- 
vented a new and improved machine for converting raw hides into 
leather; and we do hereby declare the following description and 
accompanying drawings are sufficient to enable any person skilled 
in the art or science to which it most nearly appertains to make and 
use our said inventions or improvements without further invention 
or experiment. 

The nature of our invention is to provide an improved machine 
for converting raw hides into leather, of that class which is used 
for belting, lacings,!and other purposes where it is necessary to pre- 
serve the native strength and toughness without destroying or im- 
pairing the natural fibres or grain of the leather. 

In order to accomplish our object, we employ a machine mounted 
on a suitable frame, having a vertical slotted shaft, to which is at- 
tached, at its base, a bevelled wheel between two bevelled pinions 
upon a horizontal shaft. Around the vertical shaft is pleved row 
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of vertical pins or rollers, held in place by upper and lower rings, 
one of which is firmly bolted to the frame. 

An iron weight or press is employed for crowding the coil of hide 
down after it has received the forward and back action around the 
shaft. 

To more fully illustrate and describe our invention, reference is 
had to the accompanying drawings, of which— 


(Here follows diagram marked p. 7a.) 


Figure 1 is a horizontal section through A B. 

Figure 2, a side sectional elevation, showing central shaft. 

igure 3, a side sectional elevation. 

Figure 4, a horizontal section, showing the hide around the shaft 
in the circle of pins. 

A represents the frame, of any suitable materials, up through 
which the vertical shaft B passes, having a slot, B’, through which 
the end of the hide is placed, where it is held in place by the set- 
screws bbb b. 

CC C are vertical pins or rollers set in the rings D and D’, the 
lower one, or D’, being firmly attached to the frame by bolts ¢ c. 

A bevelled wheel, E, is attached to the vertical shaft B, which is 
actuated by the bevelled pinions F F placed on the horizontal driv- 
ing-shaft G. This shaft has a pulley, H, for driving the machine. 

An iron weight, I, having an opening through its centre for the 
vertical shaft, and vertical grooves, 77, in it to prevent its turning, 
is placed upon the inside of the pins or roilers, and, by pressing 
upon this weight, the hide is compressed edgewise, after the forward 
and backward stretching or pressing is performed lengthwise. 

The operation of our machine is as follows: The end of the raw 
hide, after it has been deprived of the hair, is introduced into the 
slot B’, and the set-screws ) 4 6 turned against it, when motion is 
imparted to the machine, and the hide is wound tightly around the 
vertical shaft. When this is accomplished, and sufficient time has 
elapsed, the shaft 1s slowly reversed by throwing the other pinion 
into gear, when the hide commences to uncoil, or doubling back 
from the shaft, which, with the folding back, and pressing against 
the pins or rollers, produces the desired result of stretching in one 
way, compressing, corrugating, or roughing in the opposite direc- 
tion, when the weight I is placed upon the top of the hide, and is 
pressed downward, which, in a measure, compensates for the stretch- 
ing lengthwise. . 

The hide so operated upon is then treated with oil and tallow in 
the usual way. 

By thus treating the hide in our machine, the leather is rendered 
very tough, and the fibres or grain are not injured, but imparts to 
it a rough, corrugated, and seamy appearance, making it more strong 
and lasting for the purposes designed than by any other machine or 
process. 

Having thus described our invention, what we claim and desire 
to secure by letters patent is— 
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1. The vertical shaft B with a slot, B’, and set-screws, b b 6, suid 
shaft having a forward and back motion, substantially as and for 
the purpose described. 

2. The pins or rollers C C C set in the rings D and D’, together 
with the grooved weight I, substantially as and for the purposes de- 
scribed. 

In witness whereof, we have hereunto set our hands and seals. 

HERMAN ROYER. tt S. 
LOUIS ROYER. L. 8. 


Witnesses: 
C. W. M. SMITH. 
GEO. H. STRONG. 


7¢ It is agreed that the within is the copy of the patent used 
at the trial, & that it may be inserted in record as if a cer- 


tified copy. 
KRUM & JONAS, For Def’t. 
BROADHEAD & HAEUSSLER, 
Attys for PU ff. 


Upon the filing of said petition there was issued a summons, which, 
with the marshal’s return thereon, isin words and figures following, 
to wit: 


Summons. ° 


UnitTep STATES OF AMERICA, | 
Eastern District of Missouri, { 


In the Circuit Court of the United States, in and for said District. 


set : 


8 The President of the United States of America to the mar- 
shal of the United States in and for said district, Greeting : 


You are hereby commanded to summon The Schultz Belting 
Company, a corporation and a citizen of the State of Missouri, that 
it be and appear before the honorable circuit court of the United 
States in and for the eastern district of Missouri on the first day of 
the next term thereof, to be holden at the city of St. Louis, in and 
for said district, on the third Monday of March (1886) next, then 
aud there to answer the complaint of Herman Royer, citizen of the 
State of California, as set forth in the petition filed in said court on 
the 16th day of November, A. D. eighteen hundred and eighty-five. 

Hereof fail not and have you then and there this writ. 

Witness the Honorable Morrison R, Waite, Chief Justice of the 

Supreme Court of the United States, the 16th day of No- 
[sean.] vember, A. D. eighteen hundred and eighty-five. 
Issued at office, in the city of St. Louis, under the seal of 
said circuit court, the day and year last aforesaid. 
A. P. SELBY, Clerk, 
By T. L. CRAWFORD, Deputy. 


HERMAN ROYER VS. THE SCHULTZ BELTING CO, 


Marshal’s Return. 


UNITED STATES OF AMERICA, sct : 
Eastern District of Missouri, {~"’ 


Executed this writ on the 21st day of November, A. D. 1885, upon 
the defendant, Schultz Belting Company by delivering a true copy 
of this writ, with the complaint attached, to B. C. Alvord, secretary 
of said Shultz Belting Co., the person in charge of the office of said 
company at St. Louis, in above district. 

J. E. D. COUZINS, 


United States Marshal, Eastern District of Missouri, 
9 By J. E. COUZINS, Deputy. 


And afterwards, to wit, on the fifteenth day of March, A. D. 1886, 
there was filed in said cause an answer in words and figures follow- 
ing, to wit: 


Answer. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. March Term, 1886. 


HERMAN Royer, Plaintiff, 
vs, No. 2578. 
THe Scuuttz Bettinc Company, Defendant. 


By way of answer to the petition of said plaintiff the defendant 
denies each and every allegation in said petition contained. 

Further answering, said defendant states that the plaintiff ought 
not to have and maintain his said action against said defendant for 
the reason that the machine sought to be covered by said supposed 
letters patent sued upon was not the joint invention of the said 
plaintiff and one Louis Royer, but that said machine was devised, if 
in any respect the proper subject of letters patent, by the said plain- 
tiff alone. 

Further answering, said defendant states that the said plaintiff 
ought not to have and maintain his said action against said defend- 
ant for the reason that the said machine covered by said supposed 
letters patent was in public use in the city of Saint Louis by one 
Louis Royer for more than two years before application was made 
for the said letters patent. 

Further answering, said defendant states that the said plaintiff 
ought not to have and maintain his said action against said de- 

fendant for the reason that the substantial and material parts 
10 of said supposed invention were shown and published prior 

to said supposed invention and discovery in a certain printed 
publication known and entitled as “507 Mechanical Movements,” 
edited by H. J. Brown, New York, on pages eight and nine of said 
publication ; that the substantial and material parts of said sup- 
posed invention were shown and. published prior to said supposed 


ou - ——— SS > Ce Oe 


HERMAN ROYER VS. THE SCHULTZ BELTING Co. 9 


invention in a certain printed publication by Henry Casey Baird, 
Philadelphia, entitled “ Arts of Tanning, Currying, and Leather 
Dressing,” and also in volume 56, page 40, of French Reports of 
Expired Patents, and in letters oatent ie 7441, granted October 5, 
1837, by the government of Great Britain to one Joseph Whitworth. 

Wherefore, having fully answered, said defendant asks to be hence 


discharged with its reasonable costs. 
KRUM & JONAS, 
For Defendants. 


And afterwards, to wit, on the 22nd day of March, A. D. 1886, 
there was filed in said cause a reply in words and figures follow- 
ing, to wit: 


Reply. 
HERMAN Royer, P!'’ff, 
No. 2578. 


v8. 
SuHuttTz Bettina Co. 


Plaintiff, for reply to the answer filed by defendant in the above- 
entitled cause, denies each and every allegation of new matter in 
said answer contained and prays judgment. 

BROADHEAD & HAEUSSLER, 
Att’ys for PU ff. 


And afterwards, to wit, on the first day of October, A. D. 1886, 
the following, among other proceedings, were bad and ap- 
1] pear of record in said cause, to wit: 


Herman Royer, Plaintiff, ) 
v3. 2578. 
SHuttz Bettina Company, Defendant. | 


Now come the parties, by their attorneys, the plaintiff by J. O. 
Broadhead and the defendant by Krum & Jonas, and this case 
being regularly called for trial and both parties being ready, it is 
ordered that a jury come, and thereupon come said jury, to wit, 
Robert M. Guthrie, Jasper Horn, J. T. Spillman, C. W. Caine, E. H. 
Sinith, Joseph J. Brady, Walter S. Bartley, Juseph Medley, Dorion 
McConnell, W. H. Schofield, John M. Anderson, and D. C. Lewis, 
twelve good and lawful men duly empaneled and sworn to well and 
truly try the issues joined herein, and thereupon the evidence was 
partly heard, but not being concluded at the hour of adjournment 
it is ordered that further proceedings herein be continued until to- 
morrow morning. 


And afterwards, to wit, on the second day of October, A. D. 1886, 
the following further proceedings were had and appear of record 
in said cause, to wit: 


HERMAN ROYER VS. THE SCHULTZ BELTING CO. 


HERMAN Royer, Plaintiff, 
v8. 2578. 
SHuttz Bertinc Company, Defendant. 


Now again come the parties, by their attorneys, and also come the 
jury herein as on yesterday, and the hearing of this cause was re- 
sumed, but not being concluded at the hour of adjournment it is 
ordered that further proceedings herein be continued until to-morrow 
morning. 


And afterwards, to wit, on the fourth day of October, A. D. 
12 1886, the following further proceedings were had and appear 
of record in said cause, to wit: 


Verdict and Judgment. 


HERMAN Royer, Plaintiff, 
vs. 2578. 


ScHuLtz BettinG Company, Defendant. 


Now again come the parties, by their attorneys, the plaintiff by 
James O. Broadhead and the defendant by Krum & Jonas, and also 
come the jury herein as on yesterday, to wit, Robert M. Guthrie, 
Jasper Horn, J. T. Spillman, C. W. Caine, E. H. Smith, Joseph J. 
Brady, W alter S. Bartley, Joseph Medley, Dorion McConnell, W.H. 
Scholield, John M. Anderson, and D. C. Lewis, who, after heari: ig 
the evidence and arguments of counsel and receiving the charge of 
the court, return the following verdict: ‘“‘ We, the jury, find a ver- 
dict for the defendant. R. M. Guthrie, foreman.” 

It is therefore considered by the court that the plaintiff take 
nothing by his writ herein ; that the defendant, The Schultz Belting 
Company, go hence without day and have and recover of the said 
plaintiff, Herman Royer, its costs in this behalf expended, and that 
a free bill or execution issue therefor. 


13 And afterwards, to wit, on the 14th day of October, A. D. 
1886, the following further proceedings were had and appear 
of record in said cause, to wit: 


Herman Royer, Plaintiff, 
Us. 2578 
ScHULTZ BELTING CoMPANY, Defendant. 


Now comes William M. Eccles and enters his appearance as asso- 
ciate counsel for plaintiff. 


And afterwards, to wit, on the third dag of November, A. D. 1886, 
the following further proceedings were had and appear of record in 
said cause, to wit: 


HERMAN Royer, Plaintiff, 
vs. 2578. 
SHuLTz Betting Company, Defendant. 


Now come the parties, by their attorneys, and the court, having 
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considered the plaintiff’s motion in arrest of judgment and for a 
new trial herein, orders that said motion be overruled; and there- 
upon leave is given plaintiff until December rules to file bill of ex- 
ceptions. 


And afterwards, to wit, on the first day of December, A. D. 1886, 
the following further proceedings were had and appear of record in 
said cause, to wit: 


HERMAN Royer, Plaintiff, 
vs. bare 
SHvuitz Breittinc Company, Defendant. 

Now comes the plaintiff, by attorney, and presents to the court his 

bill of exceptions, which bill of exceptions is allowed, signed, 

14 and ordered to be filed and made part of the record herein ; 

and said plaintiff also presents to the court a writ of error to 

remove this cause to the Supreme Court of the United States, and a 

citation citing and admonishing the said defendant to be and ap- 

pear at a Supreme Court of the United States on the first day of the 

next term thereof, at Washington, D. C., on the second Monday of 

October next; which said writ of error is allowed and said citation 
signed by the judge. 

Said plaintiff further presents to the court his bond in the penal 
sum of five hundred dollars, which is approved and ordered to be 
filed as part of the record herein. 

Said bill of exceptions is in words and figures following, to wit: 


15 In the United States Circuit Court for the Eastern District of 
Missouri. 


OcToBER Ist, 1886. 


HerRMAN Royer 
v8. No. 2578. 
ScHULTz BELTING Co. 


Be it remetnbered that the above-entitled cause came on for a 
hearing before the court and jury at the September term, 1886, to 
wit, on October 1st, 1886, when the following proceedings were 
had: 

Appearances: M. A. Wheaton and Broadhead & Haeussler, for 
the laintiff: Krum & Jonas, for the defendant. 

Plaintiff, to sustain the issue on his part, offered and read in evi- 
dence a certified cupy of letters patent of the United States to Her- 
man and Louis Royer, No. 77920, with the specifications and draw- 
ings annexed and forming part thereof, the original of which, it is 
agreed, may be certified to the Supreme Court with the transcript 
and used and considered as a part of the record in the cause. 

Plaintiff next offered in evidence certified copy from the records 
of the Patent Office of an assignment from Loyis Royer of his half 
interest in the above-mentioned patent and damages to Franz Royer, 
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and a second assignment from Franz Royer to the plaintiff, Herman 
Royer. 


Defendant. by counsel, in open court, waived proof of assignments. 


Plaintiff next read in evidence the deposition of H. M. Cook, taken 
at the instance of the defendant. ; 
16 Said deposition is in words and figures following, to wit: 


H. N. Cook, called as a witness on behalf of the defendant, and, 
after being first duly sworn, deposes and testifies as follows, to wit: 


Direct examination by Mr. Eyre: 


What is your business ? 

. I am in the leather business, generally. 
Have you been interested in tanning? 

. Yes, sir. 

. For how many years? 

. Well, a good many years—20 years or more. 


DPOrOoro 


process, so called ? 

A. Well, the result might have been like his process; but it wasn’t 
the same way of reaching it. 

Q. Well, did you ever make full rawhides in a stuffing wheel? 

A. Yes. 

Q. Just describe it. 

A. No other way, in fact. 

Q. The stuffing wheel is a thing known to all tanners by that 
name—stuffing wheel ? 

A. Yes. It isa machine for dressing and tanning leatber; and 
the process we adopted was to take the hair off with lime, and then 
work the lime out by the process, generall ,—that is, bating it out. 
Then we partly dried—well, drained the hide would be a better 
word—it didn’t come anyways near being dried—just drained the 
water off. The idea was that we completely softened the hide with 
water and then put it in the wheel without heat. When it was put 
in there all the heat it got was by friction. You know it required 
some. heat in order to facilitate the process, and that heat we got by 
friction, because any artificial heat, such as steam, would have been 

very dangerous; it would have cooked the gelatine, in fact, 
17 and made it perfectly useless, and then we would run it in 

the wheel for a certain time, say all day—10 hours—all 
scrunched up ina bunch, and it was beginning todry. The friction 
of the wheel would dry the water—evapurate the water—and the 
grease would disappear as well as the water. 

Q. Well, you put in dripping or grease on the wheel ? 

A. Yes; of course, we put in a quantity of tallow and some 
other mixture—different articles, but all of that nature—and that 
had to be repeated daily for 8 or 10 days before the hide became 
thoroughly tanned. 

Q. That is the whole process ? : 

A. That is all. Afterwards it is taken out, and all we did to it 
then was to stretch it—to pull it out straight—as smooth as possible, 


Do you remember making some fulled rawhides by the Royer 
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and gloss it; by hand we did it then; itis usually done now by 
machine—the same effect. 

Q. You could make a fulled rawhide with this stuffing wheel 
alone ? 

A. Oh, yes; there was nothing in it to tan—nothing to facilitate 
the subjection of the hide—produce any stringency. You couldn’t 
use them in the wheel, you know, before. : 


Cross-examination by Mr. WHEaTON: 


Q. You say you put the hides into the stuffing wheel wet enough 
to be soft.? 

A. Yes, sir; but they wouldn’t show the water. A hide is just 
like fresh paint, you know, before it sets in. When the paint sets 
in a loss disappears unless it is saturated with paint. 

ow many hides did you manufacture that way altogether? 

- Well, I did not come prepared to answer that question. It is 
a long time ago, but I can approximate it. About 200 of different 
kinds, not large hides, generally. 

Q. What kind of hides were they ? 
18 A. They were assorted. Some heavy hides, and—well— 
there was probably 50 or 60 heavy hides, and the rest was 
lacing—light. 

Q. Well, what were the heavy hides—cow hides? 

A. No; they were steer hides. 

Q. What were the lacing ? 

A. They were cows and kips—light stuff. - 

2. Just explain what kips are. 

. A kip is an overgrown calf—good, healthy veal. 

a Did you ever burn the hides in that fulling wheel ? 

. No; couldn’t doit. That wes where we were perfectly safe, 
serie we didn’t use any heat at all. 

Q. What did you do with the hides after they were completed ? 

A. Used them—some of them. 

Q. Just tell me what you use them for or sold them for, if you 
sold any of them. 

A. Well, I never made any belts out of them. I didn’t have any 
trade for belts—didn’t seek it. The only reason why I made them 
was I wanted to see how well it would do. I had the idea and I just 
trjed it to see if it would work, and I was perfectly satisfied it would 
after [ had been told that it would. did n ot pretend to have in- 
vented this process. 

Q. When was it that you did this? 

1874 or 1875; along there somewheres; I couldn’t say; I 
an not be sure of that answer; might have been as far as 1877. 

Q. It was a long time after you had been purchasing full raw- 
hides from Herman Royer, wasn’t it? 

A. Yes; it was after that. 

(. What did you intend to do with the heavy hides when you 
treated them this way ? 

A. Well, I expected to sell them for mill harness. I had a cus- . 
tomer that traded with me exclusively, and I thought Mr. Royer 
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used his privileges rather oppressively. It was very difficult 
19 forme. The fact of the matter was, he wouldn’t. If I got 

hides from him I had to get them by some roundabout pro- 
cess—send an expressman up there with money to get them. 

(. You were in competing business then? 

A. I didn’t notice any competition. 

Q. You were both in the belting business ? 

A. Well, we were in the same business, but each of us had cus- 
tomers in the matter. If a customer of mine wanted a rawhide, I 
had to crawl on my hands and knees and eat a peck of dirt to get it. 
I wasn’t fond of that. I didn’t seek any great profit out of it and 
didn’t get it. My idea of inventions is that they are to benefit the 
race as well as the inventors themselves; and all men of large 
ideas will trv and scatter them. Chemists will never take—— 

Q. (Int’r’g). What did your customers do with heavy hides made 
into rawhides, generally ? 

A. Well, I think they made straps of them—what they call loom 
harness—like the jute mills; that is the only ones I believe, in fact, I 
sold them to. 

(. Now, did vou sell those heavy hides that you made yourself 
for that purpose? i 

A. Yes, sir. 

Q. Did you cut those heavy hides up yourself? 

A. No. 

Q. Or sell them as they were to your customers? 

A. Yes, sir. I don’t believe there is a scrap of them in existence 


Q. How about the hides that you made into lacing, did you use 
them yourself or cut them up? 

A. I sold them. 

(). How dry would the hides get in that stufting wheel before they 
were finished ? 

A. I think we would moisten them if they got too dry; generally 
the first round. The process was very much like tanning. First, 
you would think, if you saw a large hide going to be tanned, you 
would wonder what in the world they did with it for six months. 

It really seems to be tanned in pretty nearly a week or so; 
20 but this last work—that takes the time. It goes | slower by 

geometrical progression the further you get it. Say, for in- 
stance, the 32nd of an inch of raw string in the middle of a hide 
will take 20 times as long to tan as the same thickness on the outer 
side. 

(). It is very often that leather is put on the market with that 
raw streak in the middie of the hide? 

A. Not very often, nowadays. 

@. Where the hides are very thick ? 

A. No; hides cost too much now; they can’t do that any more. 

Q. Did you cut up those heavy hides to see how they were in the 
thickest part? 

A. Oh, they were done. We don’t cut a rawhide to see if the 
process is gone through ; it is sufficient to hold it up to the light. 
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Where the process is complete it is opaque; but where it is not 
it is spotty and streaky; it is translucent, you know—it is not © 
transparent at all, but the light shows through it like ground glass. 

Q. Did you use any potash in the stuffing wheel with those hides, 
when you were treating them ? 

A. They tried that. I have only suggested it. I think that isa 
process something like the way they make the wash-leather—the 
military leather. They soap it up, you know, and put in potash 
enough with the grease and stuffing; and the motion of the wheel 
soaks it up and makes it into a kind of soft — and then it is fol- 
lowed by washing—it is all washed out; but I think our staple 
work was done without anything like that. 

Q. Well, what chemicals did you use in that stuffing wheel ? 

A. None whatever. 

Q. No potash ? 

A. Well, I say we tried that, but didn’t use it; it didn’t answer; it 

wasn’tany good unless it made a dressing leather; but it wasn’t 
21 adapted for making simply an article for extensive trade? 
Q. Who attended the fulling wheel that you were running 
at that time—yourself or Mr. Beisel ” 

A. Mr. Beisel did. He had all charge of it. He was in charge 
of the tannery; but still I was there every day. 

Q. Don’t you remember in the former case that Mr. Beisel testified 
that you use chemicals in that way? 

A. Potash; I believe he spoke of my using potash; but I am 
giving the best of my knowledge now, | am not quoting Mr. Beisel. 
| am pretty sure of what I say. 

Q. Did you have any doubt that Mr. Beisel told the truth as to 
what he put in the fulling wheel ? 

A. I remember his testimony. They asked him if he ever used 
auything else, and he said yes. Fle said he used a little potash or 
something of that kind. 

Q. How many hides would you treat at a time? 

A. It would hold eight, I think, or ten, if they were not very 
large. 

Q. Mr. Beisel is dead now, isn’t he? 

A. Yes; died recently. 

Q. I have a copy of Mr. Beisel’s testimony as given on a former 
trial before me. I find the following in it: 


“23 Q. What composition did you put into the stuffing wheel ? 
A. “I put potash. I put mostly horse tallow and some tar.” 


Have you any doubt that that testimony of Mr. Bysle’s was 
correct ? : 

A. Well, I have not contradicted it, that I know of; only my un- 
derstanding was that we did not use the potash continuously—tried 
it to see what it would do. 

Q. On the cross-examination of Mr. Beisel I find the following: 


“—. What did you use potash for? 
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“A. To get the grease more lively to go into the leather. 
“(. Was that put into the fulling machine? 
“A. That was put into the fulling mill, the same with the grease 
and tar. 
22 “(. That is, there was tar, grease, potash, and what else ? 
“A. Nothing else.” 


Have you any reason to doubt that ? 


Mr. Eyre: We will admit that Beisel testified to that effect. 
Mr. WHeEaton: Very well, I will take that admission. 


(). I find in looking over your former testimony, now before me, 
the following : 


“8 Q. How many hides do you have in there at once? 

“A. I have about ten, sir. I don’t really know for certain—that 
is, I say a usual charge would be about ten or eleven light hides. 
We never used any heavy hides.” 


Please explain this slight apparent difference in your testimony 
then and now as to heavy hides. I now understand you to say you 
did treat about sixty heavy hides ? 

A. Well, it is some years ago since I testified. I wasn’t particu- 
larly fresh in the reading or anything like that. I hadn’t looked 
at the matter, and I must explain that I meant they are extremely 
heavy hides. I used what might be called a heavy hide, that was 
heavy enough not to be classed as a light hide, but it wouldn’t ex- 
actly go as an extremely heavy hide—heavy medium. 

Q. Wouldn’t be a heavy steer’s hide? 

A. Yes; but not an extremely heavy one. 

Q. Now, did the process that be put those hides through produce 
the same kind of article, ] mean the same condition, as the process 
that Herman Royer uses, in which he produces what he calls fulled 
rawhides? 

A. Well, there was a great difference in the appearance of it, al- 
though chemically you might say it was the same; the hide was 
subdued by the use of fat. 

Q. That is, in your case? 

A. Yes. But you must know that in tumbling it about in 

93 the wheel we fulled it up together—bunched it together—and 

in Mr. Royer’s process his is constantly stretching, don’t you 

see—stretching and breaking, stretching and breaking; that is his 
process. 

Q. What do you mean by bunching? 

A. Well, breaking is bending it by 

Q. (Int.) Loosing the fibre, you mean? 

A. Yes; Just the same as you would crumple paper. 

Q. That is, Mr. Royer’s process loosens the fibre more than yours 
does, does it ? 

A. Yes, sir; it is a heavier strain on the fibre—very much; it is 
severer because he attacks a hide when it is dry and stiff and breaks 
it by sheer force, while the process I mean is like washing linen ; 
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it rubs it up and introduces water and other elements together to 
hasten—facilitate—the work ; that is the theory. 

Q. Suppose the same size and kind and quality of hide was treated 
in his machine as was treated in yours, which would produce the 
thicker fulled rawhide ? 

A. Mine would, as I have explained; but let me add this, as I 
explained, my hides came out of this wheel in a bunched-up con- 
dition. By the time I had pressed them down there wouldn’t be 
any difference in the thickness; let me stretch them, you know, as 
we do in frames and rub them-down, then it would be about the 
same thing. 

Q. Do you know how long any of your hides were kept before 
they were used—kept in stock before they were used ? | 

A. I have seen them around in use—oh, I had them many months, 
I guess; at least a year in stock; at least a year; it wasn’t very 
active stuff to sell. 

Q. Well, was the mechanical treatment the same as in that full- 
ing machine—the mechanical treatment of the hide the same in 
your fulling machine that it is in Royer’s machine ? 

A. No; it is very different. 


24 Plaintiffs then called as a witness Herman Royer, who, 
being sworn, testified as follows : 


(By Mr. WHEATON :) 


. Are you the plaintiff in this case? 

I am. 

. What is your business? 

I am a belt-maker. 

. Where is your place of business ? 

. My place of business is in San Francisco, California. 

. Have you read the specifications and drawings of the patent, 
which is the basis of this suit, which has been introduced in evi- 
dence ? 

A. I have. 

@. Do you understand them ? 

A. I understand it. 

Q. Please examine this model and state what it represents. 

A. This model represents a rawhide fulling machine, such as I 
have been operating. It is, of course, in a very much reduced size. 
The machine itself is a great deal larger. I will say that the inside 
diameter is about 12 or 14 inches and the height is about something 
like 40 inches. The shaft inside, of which you see the crank, is 
about 4 inches—the steel shaft. Through the middle of that shaft 
is a slot, through and through—a slot cut through and through— 
so that the shaft for a distance of about two feet and a half is as it 
were in two halves—two parts—and there is an opening through 
aud through. On one side of the shaft are set screws with counter- 
sunk heads and a socket wrench—that is, a wrench that will fit with 
a socket over the head of a bolt—and on the end of the socket is a 
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bar of iron with holes in the end crosswise, so that you can puta 
smaller bar in to turn and twist that so as to turn the set screws 
into the shaft. 

(. The patent says “CCC are vertical pins or rollers set into 

rings of D and D?’, being firmly attached to the frame by 
25 bolts CCC.” Which are these vertical pins or rollers set into 
rings D and D'? 
A. These are the rollers around here. 
(). Where are the rings D and D!'? 
A. That one above and the lower one. 
Q. Just explain the conneciion between these bars and those 
rings. 

A. The iron bars have journals turned on each end eorresponding 
to the holes in the rings above and below, and they are fitted very 
tight in it, cut out so that they don’t turn and can’t twist. The 
outside of the bars project above the inside of these upper and lower 
rings. What I mean is, this bar projects around, but in a larger 
way than these do here in the model, and they project for the pur- 
pose of putting a compress on the top of the hides, so that hole 
through there, going over the shaft, slides it down to the bottom of 
the machine, if desired. 

Q. You are a little in advance. I wish to read that portion. It 
says, “An iron weight, I, having an opening through its center for 
the vertical shaft, and vertical grooves I I in it to prevent its turn- 
ing, is placed on the inside of the pins or rollers, and by pressing 
on the weight the bide is compressed edgewise, backwards and _for- 
wards, while the stretching is performed lengthwise.” Explain that 
iron weight. 

A. This is the weight (indicating), and it fits over the shaft in the 
manner as | said before, so it can slide down in that manner and 
compress the hides that way in it, and there is a bar put crosswise 
above to press that down aud force this down in that manner (in- 
dicating). Of course that weight is adjustable and is to be tight- 
ened up by a person who understands the machine and the material 
that is in it. 

Q. It says, “ A beveled wheel, E, is attached to the vertical 

26 shaft D, which is actuated by a beveled pinion, F F, placed 
ona horizontal driving shaft,G. This shaft has a pulley, H, 

for driving the machine.” Are these parts attached to that model? 

A. Those parts are not on here, as I did not think it desirable to 
put them on, because it has nothing to do with the principle of the 
machine. There are in the original two wheels, one here (indi- 
cating), and a shaft running through here, that way, beveled wheels, a 
wheel on both sides and driven by a clutch shaft this or that way (indi- 
cating) to make the shaft right or left, the belting that drives the 
machine running all the time in one direction. 

Q. Explain how the hides are fastened in the machine—the 
operation. 

A. When the machine is ready to work the hides are raw hides, 
off which the hairs are removed by a process called “ sweating,” and 
they are dried so they are transparent like a horn comb. Before 
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they are put in the machine they are dampened evenly, so that they 
have a little pliability. They will kink ina certain place when 
bent. Then the hide is folded lengthwise from head to tail. The 
head part is then shoved into that slot in the shaft that I mentioned 
before, and then the socket wrench is taken and the hide fastened, 
and then comes a second and third, fourth and fifth, and sixth hide, 
and sv on, put in the machine, one above the other. These hides 
are run in gradually, so as not to run one above the other, but in an 
orderly manner, and when the hides were all run in they are all 
confined between the iron rollers around the shaft, and this weight has 
all the time been raised as high as it can, just near the edge, so 
that the hides will not jump out; it keeps them confined and 
the weight above is kept down by this bar so that it can’t go 
higher, and then the machine is set to work, going backward and for- 

ward all the time, winding the hides one way, and when they 
27 are all wound out the machine reverses and the hide stands 

still, but the shaft is then winding the hides from the center 
of the shaft around the other way. It is a very simple operation, 
but I believe none of you gentlemen will clearly understand it. Most 
any man who sees the machine don’t understand it, and sometimes 
when they see the machine run they think they understand it, but 
don’t; but it is very simple, and I will explain it to you. Here is 
a piece of rawhide in there. The hide itself stands still, and, as the 
shaft turns, the whole lump of the hides goes around that shaft. 
Now, the machine is reversed and it goes the other way, and as I do 
so the hides are wound on the shaft from another way, forming a 
new coil instead of the old coil. I don’t know whether you under- 
stand it. Then the machine goes that way (indicating). Now it is 
working, still it don’t seem like it did work, but I will explain to 
you another way, and you will see it better now. Now there is a 
narrow band that fastens in below. You see that place there (indi- 
cating): the whole hide performs the action there on that progres- 
sive bund. There is a new coil formed around the shaft, and that 
goes that way. I don’t know whether you all see it. Well, you see 
that is the band that does the work at that point, and a new coil is 
forming around the shaft, unloading from the old one that has been 
following the old machine out and goes around that way on the out- 
side, and then on the inside around here; there is only one point 
where it bends, and it bends most, no matter how thick, without in- 


juring the hide, but putting on an enormous amount of force it has 


to come through there without tearing it or cutting it or anything 
of the kind, so it goes through the operation. Now the weight that 
is kept on that confines the hides edgewise, but still there is another 

operation that I have not explained yet. For instance, if I 
28 take a piece of paper and wind that smoothly around a pencil 

it winds around right straight. The hide in here does not 
wind around that where it is smooth as that. That is not the ob- 
ject. The hide shall wind in a manner, for instance, as that, going 
around in a smooth way, it would not work, but by shoving, crowd- 
ing together, that is what the weight does on top and lengthwise, 
and then the shaft takes hold of these hides and they work much 
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faster than if it were only a smooth roller like this (indicating), that 
would produce the same effect. By having the hide crowded to- 
gether I am enabled to experiment with a verv stubborn hide that 
is almost apparently unmanageable without alkali or acids or any- 
thing of the sort,and it is made pliable. The cohesion of the fibers 
is destroyed, not the adhesion, but the cohesion, while many of the 
fibers are made loose, not torn one from the other but only loosened ; 
there is a difference between that that requires some technical knowl- 
edge, which a tanner has. In that manner the hide keeps working 
constantly for an hour, so they say, or a half an hour; then I take 
it out and straighten these hides out a little and have them open up 
to the time we allow them to dry; then they put the stuffing on— 
that is, a mixture of tallow and tar, and some tar requires rosin and 
some none; the sweeter tar can stand rosin, and some kinds of tar 
are generally good without rosin, but both parts, rosin and tar, come 
from the same original material, and are similar, though not the 
same; then the hide is worked in again, working in the same manner 
the second time, but we don’t put them in the same fastening; we 
take the heads and fasten them on the hind shank, on the right- 
hand side; we pass the hide through, folding one hide inside the 
other, one above the other double, in this way, and the hides are 
run in a similar manner as before, and then left to themselves to 
go backwards and forward, say about ten revolutions one way 

and 10 revolutions another, and it may be the machin- 
29 ery makes about 32 revolutions in a minute, making 3 reverses 

inaminute. It runs along in that way (indicating), and 
then it goes another way again, and in that manner I accomplish 
a soft piece of rawhide, perfectly pliable throughout, and it has 
enormous strength, doubly as strong asa piece of tanned leather. 
It is very strong and pliable and soft, and the fibers are all loosenea. 
In commencing this business I had a great deal of difficulty in 
making the hides perfectly pliable. It took me a very long time in 
the first years, and I thought it would not be possible to make a 
hide thoroughly pliable throughout, so there should be no spots in 
it, in some places in the neck or on the flanks and I sometimes have 
thought I would have to give up the thing, but finally I conquered 
it and have manufactured since that time a considerable amount of 
hides on this plan. 

Q. Now, what difficulties, if any, were encountered in making 
that machine do its work when you first commenced trying to oper- 
ate the machine? 

A. Well, this machine I will describe. 

The Court: Is that the machine made in 1868? 

Witness: This machine was run in 1868. A brother of mine was 
the first man, as far as I know, who took it in his head to experi- 
ment to make leather on this principle; and when I came to San 
Francisco 

The Court: That is not important to this inquiry. Let him ex- 
plain his machine and the state of the art. 


Mr. Wheaton: His brother is one of the patentees. 
¢ 
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The Court: Unless the other side wish to show the state of the 
art, I don’t think it is necessary. 


Q. Just state the facts in regard to the old machine. 
A. The old machine was nut all round bars, but all square bars, 
edgewise, or something like 2 x 4. 
30 The Court: What do you mean by the oid machine? 
A. The machine once operated by a brother of mine that 
I had seen. 

Q. We want to know about. this machine of May 12, 1868. Is 
that the model of the patent of 1868 ? 

A. Yes; this is the model of 1868. 

Q. Now explain it, and I will follow you on the drawings. 

A. Now, after the hides have been in the second time, I take them 
out by drawing this thing up tiiat we have here (indicating). We 
have a teacle here, and we raise the whole cage up—lI didn’t state 
that before—and then the hides are all loose around the shaft for 
tumbling around, and I take the socket wrench and take the hides 
out every time the hides are passed in on the side, and when they 
are done, after an hour or half hour, the frame is raised up and the 
hides are loose, and they are taken up again in order to have this 
machine lowered and passed in again shove The first time the hides 
are fastened at the snoots, and the second at the hind shank, and 
the third time on arother hind shank, and in that manner I produce 
a rolling motion through the hide that will thus, without injuring 
the hide, first lengthwise, then forward, and then diagonally, and I 
strike the hides either way; for instance, suppose that to be the head 
(indicating) and that to be the snoot, and then the whole action of 
the machine goes around from here to here (incicating), and back- 
wards and forwards, and after the hides have been treated suffi- 
ciently in that manner, then they are fastened on the hind shank 
and then they go round in another direction, thereby stretching the 
whole hide in that way some three times, first on one shank, and 
then on the other, and then diagonally, and so on, in three direc- 
tions at least, making sure that no part of the hide remains raw or 

that there are any hard spots remaining in it. That has 
31 been the trouble with the machine for many years, but that 

is owing, not so very much to the machine as to my knowl- 
edge or want of knowledge exactly how to treat the hide. There is 
a certain amount of mechanical knowledge involved in the opera- 
tion of the machine and also a technical knowledze involved in 
operating the hides, and I wish you to understand there is a dis- 
tinction in that industry, which is never made or | never read about 
it being made, but there is a distinction in all mechanies, one I 
would call mechanical knowledge of mechanical action, and the 
other I would call technical knowledge of technical action; for in- 
stance, the steam-engine is a machine, and the working of the 
wheels or one part or the other up and down, the connecting rod 
tuking hold of the cross-head, and the crank-pin that is always 
working one part or the other, always in rotation; the same action, 
say, perhaps, in a flour-mill, the whole mill runs like a watch, con- 
stantly around. That is all mecli:nical action, but the combustion 
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of coal under the boilers, the knowledge of that and perfect com- 
bustion involves what I would call technical knowledge. So does 
the running of a flour-mill. The whole part of it is mechanical 
action, but the management of the wheat, to know how to grind 


and understand the technicalities of wheat, that I would consider’ 


technical knowledge. And technical knowledge is again divided 
into mechanical — and mechanical action ; and so in weaving; for 
instance, in the case of the mechcnical action of the loom and 
also a technical knowledge of hemp and jute and cotton and 
silk, or whatever it is, the field of technical knowledge is a great 
deal larger than the field of mechanical knowledge, for in me- 
chanics there are but very few parts—always the same thing re- 
peating itself—levers, pulleys, screws, wedges—and it is always 
the same thing, only repeated; but in technical knowledge 
the field is almost endless. It is so large a one that 
32 the brain cannot begin to contain but a small portion; so in 
this machine there is the mechanical machine to be under- 
stood—the construction of the machine to be understood; the work 
of itand the technical knowledge; that includes the operation of 
the hide—the technical knowledge of the time in which the material 
requires to be worked; but in mechanics the machine always re- 
peats itself until worn out, and therefore I make this distinction, 
that there is a very sharp line to be drawn in this respect in all in- 
dustrial enterprises; so then mechanical knowledge in this machine 
involving the idea of the principle was about 1868; but the tech- 
nical knowledge how to manipulate the hide took me a long time, 
and it takes some judgment to know how to work ahide. Of course, 
that has nothing to do with this present patent, only to state that it 
is a complete success, and that | have succeeded in making a raw- 
hide phable and leaving it so strong as it is, which never was done 
before by any one man that I have heard of or read of, and since [ 
have been engaged in lawsuits and in fighting infringers I have 
been only the more confirmed that no one ever had a smattering or 
possibility of making a perfect machine that will thoroughly soften 
a hide from one end to the other and make it a perfectly glove-like 
article; but I have on my body a sample of leather that was 11 
years ago cut off and used as suspenders, and it will last as long as 
I last, if I last three times as long as I have lasted. There is no 
wear out to it. The leather is unconceivably strong. It is so strong 
that a man can have no idea of leather being so- strong, and so I 
claim that leather is stronger when once worked in that machine 
than at any other time. When it is raw or when it is dry you can 
cut a slit in it and tear it into pieces, and that you can never do 
when it is once made pliable. I can compare it in this way. 
33 Suppose if this handkerchief is starched or put in glue, then 
[ can tear it in two very easy; but when the starch is washed 
out or the glue is washed out I can’t tear it, perhaps, and I will tell 
you why. Because when the starch on this material is stiff you try 
to tear it and only a few fibres come to bear upon it at one point, 
but when it is pliable it yields, and there is a larger surface of re- 
sistance; so it is in the hide. A larger surface of resistance in the 
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hide is offered to the man who attempts to tear it. That is some- 
thing that goes into the science of working leather; and if I repeat 
the same observation in another manner I think you will under- 
stand it. 

The Court: You are getting away from the machine, I think, 
considerably. 

Witness: | don’t know that there is anything more now, except 
the efficacy in the results of the machine. ) ; 

Q. Describe the efficiency of the machine as compared with any- 
thing else that ever existed before. 

A. I have explained the construction of the machine and the 
operation of the machine and how it is managed, and I was just 
—— the effect of the machine on the material it takes 

1old of. 

Q. You spoke of the efficiency of it. State how the efficiency of 
it compares, for instance, with the stuffing wheel that Mr. Cook has 
testified to in his deposition. 

A. As to comparing the action of that machine with other means, 
such as the fulling wheel, the effect is enormously in favor of this 
machine. The hide is here compelled to undergo a short bend (in- 
dicating), starting from the shaft to the end,and while it is confined 
it is bound to go through that motion (indicating) until it reaches 

a point where it merely tumbles down. For instance, the 
34 wheel is about 9 feet high and about 5 feet wide and three 

feet wide inside. A kind of drum is hung onto a contrivance 
on the outside and the wheel is made to revolve a shaft by some 
kind of gear inside. The hides are inserted, but are intended to be 
treated in a soft, quite damp condition, and then when the hide 
goes round in the machine about 15 revolutions or 18, as they run 
them, the hides inside are taken up and they come merely to the 
top and then tumble down, and I must remark that inside the wheel 
a number of boxes are placed about two inches in diameter, in that 
manner (indicating). They project at right angles about 6 inches, 
and they take the hides up so that they cannot slip while rising up— 
take them up merely to the top, and they fall down so they are con- 
stantly coming up and dropping down on the pins. That is a very 
slow and tedious process, and there is evidence in here of a man 

@. Never mind that. 

WitNess (continuing): Who has tried to make rawhides—— 

Mr. Krum: We object to that. 


Q. Now compare the efficiency of this machine with that which 
Mr. Cook described in the deposition read. 


The Court: Let the court have something to say about that. 
Finish your statement. 


A. I was going to say the hides dropping down are not pulled or 
strained. They drop down by their own weight just that way. 
That is the process that takes many times to senubhe down. The 
hides may be hit in one place three or four times and not in an- 


other by a pin. They fall on pins and are distended when hit in 
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that way, and the hide falls together at right angles, which it does 
not in this machine (indicating) successively, progressively, and 
systematically, but it goes helter-skelter all the time, tumbling over 
each other many thousand times. The effect of that wheel 
35 isan irregular one, not a regular one, as in the machine I 
have constructed. And the hides 1 have seen they must re- 
main raw and transparent in some places, so that you can see through 
them, and when the hide is treated it is as hard as a nut or a per- 
fectly green hide. Then the hides I have seen were worked with 
potash—potash being mixed with tallow for the purpose of saponi- 
fying the tallow. Potash cuts the grease, and in that shape makes 
it something like soap. Tallow is then soluble in water and goes to 
the hide easier; but if vou use no potash it is hostile to the water 
and will not mix. One will counteract the other. If you work the 
tumbling wheel without potash and merely tallow and tar in it or 
rosin, then the moisture that must be in the hide to make it pliable, 
us we have considerable moisture in it, prevents the tallow going in 
there, and the affinity of the hide ‘or water is a great deal more 
than the tallow. ‘Tallow would go in if there were no water, per- 
haps, but water being there the tallow will not go in and stays away, 
and it takes a good deal of tallow to go in; it is a hard thing to go 
in against water. If you mix potash with tallow it is a different 
article; it is like soap, and that goes in the hide and facilitates the 
softening of the hide by the water, the soap or solution going in the 
hide and surrounding all the fibers of the hide, separating the fibers, 
and in that manner something like an appearance of leather has 
been made, that I have seen, that came to my knowledge, with raw 
spots in them in spite of all the potash that is used. The way it 
has been done by Mr. Cook is, to my judgment, not as favorable as 
he stated it, but he has manufactured, as he said, about 200 hides. 
I have seen, perhaps, a dozen of them manufactured in that 
36 way and sold in competition to mine, and they were in a jute- 
mill, where they were shown to me as Mr. Cook’s, having 
these raw spots in them, which are very objectionable in belting, 
but they did do to some extent in a jute-mill, where they were cut 
in strips, then the shuttle that works in the loom is 
The Courr: About this infringement. I would like to hear you 
about that. 
Witness: Some five vears ago I came to this city and had admis- 
siun to Schultz Belting Company’s Works. ; 
The Court: One moment. It will facilitate this examination if 
I understand it. Mr. Schultz individually did the work up toa 
certain time when it became a corporation; when was that? 
Mr. Krum: This corporation was formed in April, 1877. 
Witness: I had admission to the works a few days before Presi- 
dent Garfield was killed. I was on my way home to California and 
I was in the Schultz Belting Works and saw there eight machines in 
operation identical to mine. 
Q. Explain how the machines worked and how they were con- 
structed. 
A. I saw eight machines in operation that had 
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The Court: What year was that ? 
A. That was in the year when Garfield was killed, in 1881. 
37 I was on my way home at the end of June, 1881. I was in 
the works and saw eight machines that was each oneof them— 
they were all alike; at least I did not myself see any difference in 
any one of them ; one was like the other, and I am going to describe 
one of them. 

Mr. Krum: What do you say? 

Witness: I went into the Schultz Company’s Works and saw eight 
machines in there apparently ail alike. They had a shaft around 
which the hides were wound and unwound in the manner that I have 
described that hides were wound on my machine shaft, around on 
the shaft. Well, I will say that this machine is an upright ma- 
chine, a vertical machine, but mine—— 

Q. The one in the patent, you mean ? 

Witness: The one I have here is an upright machine; it stands 
this way ; the patented machine and the machine that I saw in the 
Schultz Belting Works stands that way (indicating); they are hori- 
zontal, and they turn the shaft backward and forward to wind and 
unwind the hides in the same manner as my machine does. The 
cage or these pins with a ring running around here (indicating) 
were in a similar manner around the shaft, but with this differ- 
ence—that while my ring on the cage is solid or in one piece, the 
cage around the machines in that belt shop were in two halves or 
hinges, so that each end or the whole trough or hinge opened so 
that you can open the upper half and throw it over, and when the 
hides are put in you throw it down again. The muchine there had 
a cast-iron concern like two troughs forming a circle, and inside the 
trough were wooden ribs inserted and corrugations on them in the 
same manner, while the casting seemed to be all around one circle, 
a drum-like inside that could be opened on hinges, and there 
were grooves on that casting and wooden bars inserted in 

that way in the same manner as the _ half- round 
38 bars in this machine does. Further, while I have in 

this machine a weight that came from above down, on the 
Schultz machine was two contrivances that set with springs that 
would crowd the hides from this and froin that end together, having 
the same effect as the weight from above down. I saw these ma- 
chines running there and watched them for about an hour while I 
was there, and I could not see the slightest difference in the principles 
of its mechanism. There was a shaft, a surrounding cage, an end- 
wise pressure, and the shaft going backward and forward the same 
as is mine, having the same action under the same conditions that 
I have seen there, and that is about all 1 can say now. 

Q. State whether you found that weight I a necessity to effect the 
working of your machine or not. 

A. That weight on top of these hides is essential; without the 
weight no rawhide can be made; no positive confinement of hides 
in or round the cage can take place, and no efficient work can be 
produced without the weight, and the Schultz Belting Company had 
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on every machine a spring on the side that done the same thing 
that the weight did on an upright machine. 

(). State whether that weight was a necessity to produce the 
softening of each hide in your machine. 

A. No leather can be made without it. | 

(J. State how you found it out. 

A. I found it out by running this weight on top. I found it from 
the original machine with which my brother had been experiment- 
ing. ‘There was no weight on there. I saw the defect and my 
brother saw the defect and my idea that compression of the hides 
must take place was verified by my experiment, and, in fact, when 

that machine is working it takes always a person a very few 
39 minutes to attend to that pressure, to set it up, as it were, to 

crowd the hidesa little more together. You can’t force them 
down, but you have to do it gradually, and then the hide running 
around in there gets warm ; it generates heat, and you can compress 
that down so that the hide may even be injured by excess of pressure ; 
and it has happened once in awhile, where a man is not very care- 
ful, that it may be injured, but I have run two years and never 
anything happened, but sometimes one man may bear too much 
pressure and wishes to crowd it too much, and there is such a thing 
as overheating by mere friction because of the weight on top. 

Q. The weight was to prevent the hides from working up in the 
machine ? 

A. That is the thing ; the weight prevents the hide rising up. A 
certain volume of hides must be confined within a certain space in 
proportion to the cubic contents of the hide—in proportion to the 
: amount of material the hides contain. 
q. What means, if any, did the defendant’s machine which you 
| saw have for fastening the edge of the hide to the center of the | 

shaft ? : 
" A. That [am not very positive about now. It was screws to screw 
them fast as I do, but it is not very clear now in my mind how that 
| exactly was fastened, but they were fastened with screws. I wish to 
say furthermore that to my knowledge there never has been any ) 
| machine made that runs backward and forward on this plan; there | | 
; is not, to my knowledge, anything written or that I have ever read 
| of or heard from other men of any machine made, or that I was ever 
informed of in the world, or that I have knowledge of on this plan. ) 
| It was the first attempt to prepare rawhides in this manner. 
i Q. State whether or not there is any difference in the mechanical 
| operation between these rollers C C C, attached to the rings D 
and D', and the cast-iron cylinder used in the defendant’s 
40 machine. : 
A. There is no difference in the mechanical action in the 
Schultz machine as compared with the Royer machine. What one 
machine will do the other will do exactly, and what with one machine 
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can be done can be done with the other in the same manner. 
7 ¥ . ] . t 
Q. State whether or not defendant’s machines work backward and t 
forward as you have described the werking of this. ., 


A. The defendant’: machine worked backward and forward, just 
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as needed to wind the hides up and then to rewind again and cause 
that same coil to be created from the inside of the shaft. 

Q. Where was it you saw the defendant’s machine ? 

A. I saw the machines in their works, on Barton and some other 
streets. I do not know the names of the streets, but I believe the 
works are at the same place now as they were then. 

Q. In what city ? 

A. In the city of St. Louis. 

Q. Now, what means had been adopted prior to the invention of 
this machine for softening rawhides by mechanical action, if any? 

A. I have heard of certain things that have been attempted to 
soften rawhides by hand; the thing that I know some of—I have 
never seen it myself—is a matter used in Russia and the eastern 
part of North Germany. The farmers there take the rawhides and 
cut them up in four strips, from head to tail; they split it first in 
the middle and then we ae both sides of, course, and the hair has 
been removed from these hides by sweating, and then they fasten 
these strips over and around, above and below; they fasten a block 
to it—a heavy chunk of wood—and they make these strips hang 
down, and then they take two handspikes crosswise and spin up 
from above down, as the boys do when they have a leathern or tin 
disc with which to spin by, and they treat in that manner consid- 
erable of the leather and rawhide — is made in some portions of 

Russia and in some parts of Eastern Germany, North Ger- 
41 many. I have never seen anybody work it that way, but 
have heard of it, and they say that it is very hard work and the 
leather never gets soft thoroughly; but they do make harnesses of 
that leather and it is said to last as long as a man requires. A 


‘farmer man marries and he gets a pair of harness made, and they 


last a lifetime. That is the explanation as far as I have heard. I 
have seen these harness. I have never seen the leather made, but 
have heard them speak of it, and this is one of the reasons that I 
have had so great courage in making a hide thoroughly pliable, 
strong, and durable beyond any leather ever made. This is one of 
the things I know that has been actually tried; but the processes 
ure very tedious and always necessitates the cutting of the hide in 
strips,and it is unfit to be made for the market, and a very slow and 
very imperfect process. 

Q. What other means, if any, do you know of for softening by 
mechanical action ? 

A. I have known nothing positive that is a real serious atteinpt to 
make rawhide marketable and soft—making a business of it; in 
fact, I have never seen a piece of rawhide that was made real pli- 
able without acids, alkalies, and salts, and so on, making in fact a 
fulled rawhide. It never has been made in the other manner that 
I know of or have heard of. 

(). I didn’t ask for the other manner, but any manner for soft- 
ening ? 

A. The manner I have just stated is as I know it to exist—that 
is, sufficient has been told me that I have no doubt about its exist- 
ing. I have heard men speak about boarding a piece of rawhide 
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on a table; that they can make it soft by a metal; but I don’t know 
whether I shall explain. 
Q. Do you know what that boarding is? 
A. It is a board in a circular form, covered sometimes with cor- 
rugations; sometimes the board is corrugated—that is, sharp 
42 creases are cut across the board crosswise, and the board is 
fetched over the hide in a manner that the same rolling 
action I have described formerly takes place. 
Q. Have you one of those boards here? 
A. If it is desirable, I will show it, as I have a board and a piece 
of leather that has been given to me. 
Q. Just show it. 


43 SaTuRDAY, October 2, 1886. 


The hearing of the case was resumed. 
The direct examination of Herman Royer was continued as 
follows: 


(By Mr. WHEATON :) 


Q. You say that is an accurate model of your patent ? 

A. That is the model that represents the essential features-—the 
patented features—of the machine. You see here the central shaft, 
with the slot in the middle cut through there; the opening cut 
through the shaft so that you can see through. In fact, in the shaft, 
it is about one inch wide. 

Q. What is one inch wide? 

A. The opening—just the opening in the shaft—not in the slot. 
The slot is an inch wide and that is cut through and through, and 
on one side of the shaft are set screws countersunk so that they can 
be operated with a socket wrench. The screw goes through one 
side of the shaft and touches one side of the slot in order to bind 
the hide they may have inserted into the slot. 

(). How do you put the hides in that slot ? 

A. The hides are folded together from head to tail, lengthwise 
the first time, and then the part that is at the snoot or head of the 
animal goes into the slot and the set screw is put down and solidly 
held fast. 

Q. When the set screws are put down, what do they come 
against ? 

A. They touch the end of the screw on the other side of the shaft. 

Q. Do they touch the sides of the shaft or the hide? 

A. They touch the hide and go perhaps through the hide, through 
and through, and crush the hide on the other side or hold the 

hide. 
4-4 Q. Is that leather fastened into the model which you hold 
in your hand in the same way—fastened in the same 


stvle 

A. Yes, sir; except that this is fastened with a screw-driver, while 
in the little machine it is with a socket wrench. The patent says 
nothing about how the heads of the screws are fixed ; whether to be 
used with a screw-driver or socket wrench. 
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Q. The patent says, “A represents a frame of any suitable mate- 
rials through which the vertical shaft —_ forming a lip, B; the 
frame through which the end of the hide is placed; where it is keld 
in place by set screws B B B.” Is that the vertical shaft which you 
now show to the jury in that model ? 

A. That is the vertical shaft. 

Q. Is it the same vertical shaft that you are showing to the jury 
in the model ? 

A. The same vertical shaft. 

Q. Are those set screws spoken of in the patent as represented by 
bh the same set screws represented in the model for holding fast 
the leather, as now shown to the jury? 

A. They are the same set screws as represented in the model. 

Q. Are they the same set screws represented in the model for 
holding that piece of leather in the shaft? 

A. Yes; they are the same. 

Q. “A represents the frame of any suitable material up through 
which the vertical shaft passes, forming a lip, B; the frame 
through which the end of the slide is placed, where it is held in 
place by set screws BB B.” Isthat in the central shaft in the model 
where that leather is now placed that the jury are now looking at? 

A. That slot is represented in the model as described in that 

atent. 
‘ Q. I asked you if it is the same slot shown in that central shaft 
against which that leather is now fastened ? 
45 A. It is the same slot. . 

Q. Now I will go through each of the elements so as to 
make it as plain as possible, in accordance with a suggestion of the 
court last night. The next elements mentioned in the patent are 
these: “C C C” are the vertical pins or rollers set in the rings D and 
D'; the lower one, D', being firmly attached to the frame by bolts 
CCC.” Now will you point out to the jury the vertical pins or 
rollers set in the rings D and D!? 

A. These are the rollers standing around in that circle. 

Q. How many of them are there in that model ? 

A. 11. 

Q. Those are the rollers that appear on the outside of the model ? 

A. These are the rollers that appear on the model. 

Mr. Krum: You call them rollers? 

Witness: Pins or rollers. 

(. As a matter of fact, do they roll or not? 

A. They do not roll; they are solid—fast. 

Q. What office is performed by these rollers ? 

A. These rollers standing in the circle confine the hides that are 
being fulled around the shaft. 

Q. Do they constitute an entire cylinder except for the spaces be- 
tween them ? 

A. They constitute an entire cylinder except for the spaces be- 
tween. 

Q. It says “ © CC are the vertical pins or rollers set in the rings 
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D and D', the lower one, or D', being firmly attached to the frame by 
bolts.” Which is the ring D? 

A. The ring attached to the frame by the bolt is this lower one. 

Q. That is D' in the patent? 

A. Well, the other is the upper one. 

(J. lL ask about the upper one. I take one element at atime. I 

do not want to mention two elements in the same sentence. 
46 The upper ring is D; point out the ring D to the jury. 
A. That is the ring D. 

Q. Now what office does that perform ? 

A. It holds the ends of the rollers; holds the rollers where there 
are holes drilled in it, into which are inserted the journals of the 
rollers, and put in light. 

Q. Now the other; the lower ring is D'; just show that to the 


A. That is the other end—below. 

(). Pass it around so they can see it. 

A. The lower ring is D!'. 

Q. What office does that lower ring, D', perform ? 

A. It holds the entire cylinder in a rigid position, and holds also 
the lower end of the leather in a circular form solidly. 

Q. The patent further says, “The lower one, D', being firmly 
attached to the frame by bolts small C.” Just explain those bolts. 

A. These are here, not bolts, but they are set screws driven down— 
wood screws—doing the essential that bolts would do if you had a 
heavy frame-work. 

Q. What do those bolts do ? 

A. They hold the ring down to the frame-work. 

Q. Holding that lower ring down, does it hold the whole machine 
solid ? 

A. It holds the whole machine. 

(). Suppose these bolts or screws were not there, what would be 
the effect ? 

A. The effect would be that the entire cylinder would stand loose 
around the shaft and could be pushed from one side to the other 
out of a proper circle—out of its central position, Or circumferential 
position. 

Q. Now the first claim of the patent reads as follows: “ The verti- 

eal shaft B” (put your finger on that so the jury will 
47 see), “with a slot, B', and set screws B B B, set’ shaft having a 

forward and backward motion, substantially as and for the 
purpose deseribed.” Now , gentlemen, do you all understand that 
from that model and from his explanation ? 

A Juror: | do. 

(). I will go to the specification which makes the elements in the 
second claim; the rollers CC Cset in rings D D D and D'; they are 
in the first claim. I will not go back to that. The specifica- 
tions are an iron weight, I, having an opening through the center 
for a vertical shaft and vertical grooves I [ in it, to prevent its turn- 
ing, is placed upon the inside of pins or rollers, and by pressing this 
weight the hide is compressed each way and the forward or back- 
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ward stretching is performed lengthwise. Now, what is that iron 
weight I? Have you anything that represents it ? 

A. This is the iron weight I (indicating). 

Q. That you hold in your hand? 

A. Yes, sir. 

(). Is that made of iron—the weight? 
A. It is made of iron in the machines. 

Q. What is it made of in that model? 

A. Of wood. 

Q. “Having an open- through its center for the vertical shaft.” 
Where is that? 

A. There it is. 

Q. “ And vertical grooves I I in it, to prevent its turning, is placed 
upon the,” etc. What are those vertical grooves ? 

A. Those are the grooves that correspond with the roundings of 

the upright bars or rollers. 
48 Q. “Is placed upon the inside of the pins or rollers.” Turn 
it endwise to the jury. 

A. They have seen it. 

Q. Now, in putting it in does the shaft go up sy the center 
of the iron weight? Have you now put the model of the iron 
weight in its place in the machine? 

A. Yes; it is in its place now. 

Q. In placing it in does the central shaft go up through the cen- 
tral hole in the iron weight? 

A. The central shaft goes up through the central hole in the iron 
weight. ) 

Q. And what office, if any, do the vertical grooves I I that you 
just showed the jury perform in the outside of that iron weight? 

A. The roundings of the inner side of the bar fill the grooves or 
corrugations in the weight to prevent the weight from turning this 
way. 

Q. Just pull it out and show them endwise the corrugations and 
the shape of the pins inside. 


(Witness illustrates.) 


Q. Now, the second claim of the patent is: “The pins or rollers C 
C C (put your finger on those and show them to the jury) set in 
rings D and D', together with a grooved weight, I, substantially as 
and for the purposes described.” Show that to the jury. 


(Witness illustrates.) 


Q. Those are all the elements covered by the claim and specifica- 
tions of the patent: “A beveled wheel, E, attached to the vertical 
shaft E E, each actuated by a beveled pinion, F F, placed on a hori- 
zontal track, G’, for driving the machine.” First, are these wheels 
mentioned, the beveled wheel E, etc.,shown in that model? What 
office do they perform in the machine itself? 

A. They perform simply the revolving of the shaft, imparting 
power to the shaft, the same as what the crank is doing here by hand. 

Q. It says: “ Beveled wheel E attached tothe vertical shaft 
49 B.” Show the jury where that is attached. 
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A. That is put outside below the collar. 

Q. What have vou got in the model which turns the shaft in 
place of the beveled wheel ? 

A. I have a crank instead of the wheel to impart power. 

Q. Are those wheels, etc., used for any other purpose than to 
drive the machine? 

A. They are not used for any other purpose but simply to drive 
the shaft. 

Q. Now, leaving out those beveled wheels, state whether or not 
these several elements covered or mentioned in the two claims—that 
is, the vertical shaft B, with the slot B' and setscrews B B B, the 
pins or rollers C C, the rings D and D', and grooved weight L— 
constitute the entire machine. 

A. These parts mentioned—it is too long for me to report from 
memory—constitute the claims mentioned in the patent. 

Q. Well, are there any other operative elements in the machine 
itself? If so, point them out. 

A. There are no other operative elements in the machine. 

The Court: Now, you want to take the reverse action. By what 
process do you do that? 

Witness: By imparting a reverse motion to the lower end of the 
shaft. Shall I run the hide in this piece of leather ? 

Mr. Wueraton: Yes, you better, if you have it there. 

Witness: You will see if I turn it one way—winding—it goes 
in one direction, but if I was to imparta different motion—that 
way—then the hide winds on the other side of the shaft. 

The Court: Winding and unwinding on the same shaft all the 
time. 

Witness: Winding and unwinding on the same shaft all the 

time. There it is wound around in one direction; now it is 
oO wound again on the other side (indicating) of the shaft as it 

goes around one side; and now, when the shaft is reversed, 
it starts in from the fastening and goes around on the other side. 

. You better take off your weight and wind and rewind it, 
a the end of it so the jury will see it. 

There is the point where the mechanical effect is taking 
ni that one point always. There is no other motion but 
that one right on that point. 

Q. Is that the point j you spoke of—just the point that is being 
doubled in the hide? 

A. That is the point. It travels all over and around, forming a 
new coil around the shaft, and taking its pay from the inside of the 
old coil. Of course the weight is off and it flies around, the hide 
jumps up, and then it don’t act the way it should when the weight 
is on. 

The Court: The object of the weight is to keep it in position ? 

Mr. WHEATON: Yes, and also it has this effect: It seems the ma- 
chine would be inoperative without the pressure of the weight; the 
mere hide fixed stationary would not do the work. 

Witness: Now, when the weight is down, of course the action of 
the hide—that bending motion goes through much more on the 
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shaft; then, taken the other way, it is forced right through and 
bent without hurting itself. The whole action of the machine is 
very simple, only it isn’t familiar to you. There can’t be anything 
more simple than this. Still, it is unfamiliar, and for that reason 
it may seem strange, but it is the simplest action in the world. 

Q. Now we will pass to the question of infringement. When, if 
ever, did you see the defendants using any fulling machine ? 

A. About June, 1881. 

Q. Where did you see them using them ? 

A. I saw the defendant using rawhide fulling machines in this 
city in their factory on Barton street. 

Q. How many were they using ? 

51 A. They were using then eight machines. 

Q. Were those machines all constructed alike? 
. They were all constructed alike, to my observation. 
. State whether or not those machines had a central shaft. 
. They all had a central shaft. 
. In what position were these shafts placed ? 
. They were placed in a horizontal position, parallel with the 
surface of the ground. 

Q. What means were there for fastening the hides to the central 
shaft in the defendant’s machine? 

A. They had some set screws to screw the hide onto the shaft, if 
. remember right—had some kind of a plate what they call a 
clamp. 

Q. Was there any slot in the shaft? . | 

A. I don’t think so. I don’t remember exactly. 

Q. They use a clamp instead of set screws; is that it? 

A. They use the force of the screw for holding the hide to the 
shaft. 

Q. Please describe the action and operation and construction of 
that clamp as near as you can. 

A. The thread of the screw was in thefshaft, and the screw, of 
course, follows the thread and the shoulder of the sérew pressed 
upon the clamp and held the hide to the shaft. 

Q. —_ was that clamp arranged with reference to the central 

shaft? 
o2 A. It was pressing upon the shaft. It was, as it were, a 
part of the shaft—a segment cut out from the shaft—as far as 
I remember. 

Q. When the screws were loosened what would happen, as far as 
that clamp and the shaft were concerned ? 

A. When the screw was loosened the hide would be loosened. 

Q. Would the clamp separate from the shaft—that is, recede from 
it—when the screws were loosened ? 

A. The clamp would lose its pressure. 

Q. State whether it would recede from the shaft or not when the 
screws were lousened. 

A. It would recede from the shaft. 

Q. Would there be any opening left then between the clamp and 
the shaft’? 
5—-288 
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. There would not; there would be an opening left just to the 
io that the screw was reversed and the thread coming out 
with the shaft. 

Q: What was the use of that opening that then occurred between 
the clamp and the shaft? 

A. It was no good to hold. 

Q. Where did they put their hides ? 

They put their hide on the shaft. The shaft was here and 
+ hide was put on there (indicating), and the screw goes through 


there and they put the clamp on there. ¥ 
QQ. Where was the clamp? 
A. The clamp was on the hide—on or off—just as the screw was 
down or up. 
Q. Did the screws go through the clamp ? 
. The screws did go through the clamp. 
Q How long was that clamp as compared with the revolving 
shaft ? 
A. I think the clamp was a couple of inches long, if 1 remember. 
(). How many of them were there on the same shaft, if more than 
one ? 
53 A. Oh, a number of them, if I remember right, in a line, 
and for a distance similarly as the slot in here. I remeimber 
these things because I saw them at a glance, although I did not 
know at that time that I would ever give my testimony on this 
point. é>’ 
Q. Now, as far as the clamp and shaft was concerned, when the 
hide was fastened where was it placed ? 
A. ‘The hide was placed on the shaft. 
(. I asked where it was placed with reference to the shaft—the 
clamp? 
A. It was put between the clamp and shaft; the end of the hide ; 
| say, for instance, the snoot of the hide. 
Q. Now, when the workmen placed the hide between the clamp 
and shaft, was the screw loose or tight ? 
| A. Oh, it was loose, of course, all out. 
Q. Is that the time that there was an opening between the clamp 
and shaft ? 
A. That is the time. 
Q. Was the hide placed in that opening ? 
\. The hide was placed in that opening. 
(. Well, what was done next by the workmen? 
A. When they had the hides fastened ? r 


Q. You have not told yet whether the hide was fastened or not. 
A. The next thing was the screw was all screwed down. 
(). What did that do? 
A. It pressed the clamp on the hide, and the hide was then be- 
tween the clamp and shaft. 
(). Did it fasten the hide ? 
A. It fastened the hide. 
Q. Now, what ditference was there between fastening the hide in 
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that manner and fastening the hide in a slot by means of set screws, 

described in your patent, as far as the practical use was concerned ? 

A. There was no difference, as far as I saw, in practical use. 

54 Q. State whether or not the same effect was produced by 

the defendant’s machine by means of their clamps and screws 

that was produced by the slot and set screws described in your pat- 
ent as being in the central shaft. 

A. The same effect was produced; the same effect was produced 
in both instances. 

Q. State whether or not there was any difference in the operation 
of the different sets of devices—that is, the slot and set screws de- 
scribed in your patent, in that central shaft and the clamps and 
screws which were used in connection with the central shaft in the 
defendant’s machine. 

A. There is no difference in the operation of the two different de- 
vices. 

Q. State whether or not the central shaft of defendant’s machine 
had a backward and forward motiun. 

A. The central shaft of the defendant’s machine had a backward 
and forward motion. 

Q. By what device? 

A. By an automatic shifting device; an automatic contrivance 
that made the machine go a certain number of times one way and 
then again by its own action the same number of motions or revo- 
lutions the other way, sufficient to wind the hides around the shaft 
until they were all wound up fully ; weil, then that automatic re- 
versed motion acts to reverse the central shaft again, and then wound 
it around in the same manner as I have described heretofore. 

(). What, if anything, did the defendant’s machine have for con- 
tining the hides as the pins C C X, described in your patent, confine 
the hides in your machine? 

A. They had a cast-iron circular cylinder; instead of these rollers 
here it was a cylinder cast in two pieces acting on hinges on one 
side, so that one upper half could be opened, the shaft in the middle, 

and, to represent the inner circle of these bars here they had 
55 onthe inside of the cast-iron trough or semicircle, they had 

pieces of wood inserted in kind of sockets or grooves, so that 
instead of these roundings inside they had wooden projections rep- 
resenting the same thing and to prevent the hide from winding 
around. 

Q. In what direction did these wooden projections on the inside 
of the defendant’s cylinder extend ? 

A. Those projections on the cylinder—inside of the cylinder— 
extended from one end of the shaft to the other parallel with the 
shafts similarly, as they do in this model. 

Q. What, if anything, did the defendant’s machine have for com- 
pressing endwise the coil of hides which were in that machine? 

A. They had the same contrivance on each end. It was a con- 
cern with a slide over the shaft or hole in a dise that would slide 
over the shaft and it had these corrugations or deepenings in it that 


36 HERMAN ROYER VS. THE SCHUTLZ BELTING CO. 


would slide over the wooden bars—the same thing as here in this 
model, only it was on both sides. 

Q. Both sides of what? 

A. On both ends of the shaft. 

Q. How did the grooves in the device which you have described 
compare with the grooves in the weight mentioned in that patent 
shown in that model ? 

A. There was no difference that I can see. The grooves were on 
the projections and thedise, as youcall it, was sliding to the middle of 
the shaft and to the end as desired and held by some kind of springs. 
The springs were pressing against that. I don’t remember exactly 
now any more how those springs were fastened, but there were some 
springs I saw. It was some kind of gingerbread work about it, in 
my judgment. I didn’t pay very close attention. 

Q. How many dises did you say there were? 

A. There were two discs on each end of their contrivance to hold 

the slide or shift it to the middle part of the machine. 
56 Q. Do you mean there were two discs on each end? 
A. No, sir; there was one disc on each end and two ends, 
and that makes two discs. 

Q. How did the effect produced by means of those discs and 
springs compare with the effect produced by the weight described 
in your patent upon the coil of hides in the machine? 

A. I can’t say that there is any comparison. The effect is the 
same, the discs crowding upon the hides, keeping the slide in po- 
sition. 

(). What made the dises crowd upon the slides in the defendant’s 
machine? 

A. It was a spring first that pressed upon the disc and the spring, 
so far as I remember, was again pressed upon by some kind of screw. 
When looking at the whole affair I saw it was a flimsy, rickety af- 
fair, and didn’t pay much attention to it because the improvements 
were inferior, in my judgment, and I just passed quickly over it. 


Cross-examination by Mr. Krum, counsel for the defendant: 


Q. In the construction of your apparatus this weight I is always 
of the same heaviness, is it not? 

A. After it is once fixed it remains so. 

Q. [am not asking about that. I say that this weight I, which 
you say in your machine is made of metal, is always of the same 
heaviness, is it not? 

A. For that one weight, of course. Things in nature are always 
uniform and unchangeable. In this respect it is the same weight. 
The same piece of metal has the same weight. 

Q. Now, what is the weight of this in your machine? 

A. I should judge it would be enough weight in it, or put it on 

the scales it may be something like 100 pounds. 
57 Q. As I understand, that is invariably the weight of this 
piece ? 
A. About. 
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Q. I also understand you to say when a man is operating this 
machine, after he has put the hides in around the vertical shaft and 
has put this weight in which you say is about 100 pounds, then he 
has to determine by experiment whether the pressure which is being 
exerted upon these hides is too great or too little. 

A. I must say that this weight is held there before the hides are 
passed in. It is not permitted to drop all down, but kept up. I 
believe I have nentioned — before. 

Q. How is that held in? 

A. We have been holding it up with some kind of a rope and a 
hook to it, by teacle overhead roe a rope going down by hand. 

Q. The purpose of your device, as | understand you, is to create 
a pressure upon the upper edge of the roll of hides and by the fric- 
tion thus created to bring about the breaking up of the fibers that 
you want to produce. That is the idea, is it not? 

A. I donosuch athing. The pressure of the upper weight is 
intended to be imparted through all the hides, not on the edge of 
the hides. 

Q. That is intended to be imparted through all the hides, but it 
comes in first, of course, on the upper edge of the hide, does it not? 

A. It does touch the upper edge. 

Q. The tendency of the weight is to crush whatever is below it, 
is it not? 

A. Yes. 

Q. Compress it ? 

A. Not to crush it, but to compress it. 

Q. Compress it. Now, when the man who js operating this ma- 
chine has filled it with hides, folded as you have described and 

standing on edge around this vertical shaft, then he puts 
08 or drops this weight down in, doesn’t he? 
A. Yes, sir. 

Q. Now, of course, the weight by itself, resting upon the upper 
edge of the hides, accomplishes the result that you desire, does it 
not ? 

A. It does. 

Q. Then what is the purpose of this cross-bar here, which is not 
in your patent at all? 

A. It does increase the weight when desired. 

Q. Does what? 

A. It does increase the weight. This bar across here with these 
holes is intended to increase this weight as Is necessarv. 

Q. That is, this weight alone, that weight alone, without a resort 
to some other appliance to assist the weight or confine the weight 
will not answer the purposes for which vou intended it. Isn’t that it? 

A. The weight dank no, I guess not; that the weight alone will 
do it well. 

Q. You say the weight alone will do it as well? 

A. That weight will do it—of that shape and form will do it, but 
probably the pressure must be the same there; that I didn’t show 
before, and it is changed. I show it by the model and description 
in the patent. 
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would slide over the wooden bars—the same thing as here in this 
model, only it was on both sides. 

Q. Both sides of what? 

A. On both ends of the shaft. 

Q. How did the grooves in the device which you have described 
compare with the grooves in the weight mentioned in that patent 
shown in that model ? 

A. There was no difference that I can see. The grooves were on 
the projections and thedise, as you call it, was sliding to the middle of 
the shaft and to the end as desired and held by some kind of springs. 
The springs were pressing against that. I don’t remember exactly 
now any more how those springs were fastened, but there were some 
springs I saw. It was some kind of gingerbread work about it, in 
my judgment. I didn’t pay very close attention. 

Q. How many discs did you say there were? 

A. There were two discs on each end of their contrivance to hold 

the slide or shift it to the middle part of the machine. 
56 Q. Do you mean there were two discs on each end ? 
A. No, sir; there was one disc on each end and two ends, 
and that makes two discs. 

Q. How did the effect produced by means of those discs and 
springs compare with the effect produced by the weight described 
in your patent upon the coil of hides in the machine? 

A. I can’t say that there is any comparison. The effect is the 
same, the discs crowding upon the hides, keeping the slide in po- 
sition. 

(. What made the dises crowd upon the slides in the defendant’s 
machine? 

A. It was a spring first that pressed upon the disc and the spring, 
su far as I remember, was again pressed upon by some kind of screw. 
When looking at the whole affair I saw it was a flimsy, rickety af- 
fair, and didn’t pay much attention to it because the improvements 
were inferior, in my judgment, and I just passed quickly over it. 


Cross-examination by Mr. Krum, counsel for the defendant: 


Q. In the construction of your apparatus this weight I is always 
of the same heaviness, is it not? 

A. After it is once fixed it remains so. 

Q. [am not asking about that. I say that this weight I, which 
you say in your machine is made of metal, is always of the same 
heaviness, is it not? 

A. For that one weight, of course. Things in nature are always 
uniform and unchangeable. In this respect it is the same weight. 
The same piece of metal bas the same weight. 

Q. Now, what is the weight of this in your machine? 

A. I should judge it would be enough weight in it, or put it on 

the scales it may be something like 100 pounds. 
57 Q. As I understand, that is invariably the weight of this 
piece ? 
A. About. 
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Q. I also understand you to say when a man is operating this 
machine, after he has put the hides in around the vertical shaft and 
has put this weight in which you say is about 100 pounds, then he 
has to determine by experiment whether the pressure which is being 
exerted upon these hides is too great or too little. 

A. I must say that this weight is held there before the hides are 
passed in. It is not permitted to drop all down, but kept up. I 
believe I have inentioned — before. 

Q. How is that held in? 

A. We have been holding it up with some kind of a rope and a 
hook to it, by teacle overhead and a rope going down by hand. 

Q. The purpose of your device, as [ understand you, is to create 
a pressure upon the upper edge of the roll of hides and by the fric- 
tion thus created to bring about the breaking up of the fibers that 
you want to produce. That is the idea, is it not? 

A. I do nosuch athing. The pressure of the upper weight is 
intended to be imparted through all the hides, not on the edge of 
the hides. 

Q. That is intended to be imparted through all the hides, but it 
comes in first, of course, on the upper edge of the hide, does it not? 

A. It does touch the upper edge. 

Q. The tendency of the weight is to crush whatever is below it, 
is it not? 

A. Yes. 

Q. Compress it ? 

A. Not to crush it, but to compress it. 

Q. Compress it. Now, when the man who 4s operating this ma- 
chine has filled it with hides, folded as you have described and 

standing on edge around this vertical shaft, then he puts 
o8 or drops this weight down in, doesn’t he? 
A. Yes, sir. 

Q. Now, of course, the weight by itself, resting upon the upper 
edge of the hides, accomplishes the result that you desire, does it 
not ? 

A. It does. 

Q. Then what is the purpose of this cross-bar here, which is not 
in your patent at all? 

A. It does increase the weight when desired. 

Q. Does what? 

A. It does increase the weight. This bar across here with these 
holes is intended to increase this weight as is necessary. 

Q. That is, this weight alone, that weight alone, without a resort 
to some other appliance to assist the weight or confine the weight 
will not answer the purposes for which vou intended it. Isn’t that it? 

A. The weight alone, no, I guess not; that the weight alone will 
do it well. 

Q. You say the weight alone will do it as well? 

A. That weight will do it—of that shape and form will do it, but 
emg the pressure must be the same there; that I didn’t show 
vefore, and it is changed. I show it by the model and description 
in the patent. 
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Q. Just point out in your patent anything indicating a resort to 
agencies outside of your patent—outside of this machine itself—to 
produce the result that you claim to produce. 

The Courr: That means, I suppose, is there anything as far as 
the pressure is there but the natural weight of the hide? 

Mr. Krum: I say the witness admits there is no utility about this 
apparatus, because it will not do the work, and that is all there is 

about it. 
59 The Court: I am oniy trying to expedite the matter. The 
purport of your question is, is there anything in your patent 
claiming this pressure to be produced on the hides and that coil 
around; is there anything more than the natural weight on the hide? 

Witness: I say here: “An iron weight or press is employed for 
crowding a coil of hides down after it has received the backward and 
back action around the shaft—an iron press.” Now that press means 
that it is not the weight alone; it implies an increased or decreased 
pressure. 

(). Well, where do you find in your patent or drawings or specifi- 
cations or anything else any allusion or reference to any agency to 
be employed other than the weight in producing the pressure upon 
hides that you claim it is necessary to produce in order to break the 
fiber of the hides? 

A. I have not gone to the trouble of making 20 or 100 different 
claims in the invention that embodies a few strong features, which 
settle the whole machine, and which was at that time in my idea 
superfluous to put in triflings which any gentleman can circumvent. 
It was sufficient for me to get out the other parts without none of 
which the machine can be operated. I was satisfied at that time, 
and I was not thinking an attorney might mouse off each weakness 
in some way that I didn’t see at that time. 

Q. Iam much obliged to you for the speech, but it don’t answer 
my question yet. 

A. Shall I count the lines in the patent, each line that implies 
that? 

Q. Answer the question. 

A. I have shown the description in the patent. An iron weight 
or press is employed for crowding the coil of hides down after it has 

received a forward and back action around the shaft. An 
60 iron weight or press, says the patent. I believe that implies 

what [ mean, and that is clear enough in the patent and the 
model and the effects that I have employed to illustrate what I have 
been doing. | 

(. Now, Mr. Royer, taking this weight I alone; if you had some 
hides that were so thin and consequently so easily pressed as to not 
need a greater weight than 100 pounds on their upper surface, this 
weight I alone would be sufficient for the purpose of manipulating 
those particular hides in the machine, would it not—that is, these 
hides, these thin hides that Iam referring to, when turned back- 
wards and forwards in your machine, would not force up the weight 
which was resting upon them ? 
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A. To my experience no hides are thin enough and weak enough 
to be pressed too much by a weight such as I have described. 

Q. That does not answer the question. I asked if the weight 
alone would not be sufficient to press the hides enough ? 

A. Yes; that would be the pressure, or if it was not sufficient 

Q. Wait till I get the question 

A. You must excuse —; my memory is not long enough to re- 
member a long speech so I can see all the flaws in the sentence, so I 
exactly know the import of my answer. If I have it printed down 
I can weigh the words and the purpose of the thing, but in a long- 
drawn speech I can’t answer it in that manner. 

Q. You can’t expect to understand a question until you wait to 
hear it put to you? 

A. It is too complicated a one, for my memory. don’t comprehend 
that. 

Q. Just wait until I get my gun loaded before you undertake to 
shoot it off, and then I will be much obliged to you. Now what I 
am getting at is this: Here you have this weight I, which, in combi- 
nation with the pins and levers set in these two rings, constitute the 

second cluim of your patent. You say that the purpose of this 
61 weight is to create a pressure upon the hides which are being 

turned backwards and forwards in this box. Now, if the 
hides were sufficiently thin to enable this weight to create all the 
pressure that you needed, then, of course, you would not need any- 
thing but the weight itself to create that pressure? 

A. I would not. 

Q. On the other hand, if the hides are thick; so that this weight 
will not produce the necessary pressure, then you have to resort to 
this lever or cross-bar that you have referred to. That is so, is it 
not ? 

A. I would. 

Q. And the workman is obliged by the use of this lever creating a 

ressure upon this weight to determine for himself by experiment 
just when the pressure here is sufficient ? 

A. That is the judgment of the workmen. 

Q. If he gets too much pressure by reason of the improper use of 
this lever up here, then he stands in danger of spoiling the hide,don’t 
he—burning the hide? 

A. He can if he wants to. 

Q. He can create so much pressure by the use of this lever up 
here as to actually destroy the hide for all the purposes of rawhide 
use of leather? 

A. He can’t destroy it, but damage it some. 

Q. Now, if you have to resort to this lever when you come to the 
hides that are too thick or too stout to be compressed by this weight 
alone, what is the significance of that weight? If I take a piece of 
metal that weighs 100 pounds or more instead of taking a thin dise 
of metal or a disc of wood with grooves in it to prevent turning 
around, what is the significance of the weight if you hold the hides 
down with a lever—what function does the weight play in the ma- 
chine? 
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A. The weight presses upon the hides. 
62 Q. But it presses upon the hides by virtue of the pressure 
which is imparted to it by this lever, does it not? | 

A. It presses by its own weight—by the increased pressure that is 
brought upon it by the press. 

Q. And without the press the weight would not do the work, 
would it? 

A. It would not do it sufficiently—not energetic enough. 

Q. Hence you have to resort to outside agencies in order to make 
your machine effective, do you not? 

A. You have to resort to an outside agency to make the work 
most effective, and only so effective as it can be by human judg- 
ment. 

Q. You claim the slot, together with the set screws. What is the 
significance of the slot in the shaft ? 

A. Will you explain the exact meaning of “ significance ? ” 

Q. Well, what is the slot in the shaft made for? 

The Court: What is it for? 

Witness: It is made to insert the hides—the end of the hides— 
In it. 

Q. The screw goes through the hide, does it not? 

A. It goes through the hide or upon the hides. If the hides are 
very thick it is not desirable to put it through. Sometimes it goes 
through, as the case may be. When the hides are fastened on the 
shank if it goes through it is immaterial. 

Q. If the screws happen to go through the hide it does not in- 
jure the hide in any way, does it? Of course it makes a hole in it. 

A. It makes a hole in the end of the hide where the fold of the 
leather is; very immaterial. | 

Q. Why can’t you accomplish the same result by screwing the 
hide on the outside of the shaft ? 3 

A. When the hide is put on the outside of the shaft it 

63 would make a projection. Now it stands in the middle of the 

shaft, and everything is round and smooth and nice outside. 

I have the set screws, as mentioned before, countersunk. I believe 
the patent says so, too. 

Q. If you took a stick and split it the elasticity of the wood coming 
together would hold any object which you inserted in the split, 
would it not? 

A. Yes, sir. 

Q. If you took screws and put them through the wood, in addi- 
tion to the natural pressure of the wood upon the object which was 
in between the two pieces of the wood, it would simply increase the 
weight upon that object, would it not? 

A. The screws would increase the hold. 

Q. Of course you claim that this device, putting a slot in the 
shaft this way, was something entirely new at the time when you 
originated or thought vou originated ft, did you not? 

A. A slot in the shaft is not new. 

Q. It was not new at the time you got it up, was it? 


- 


A. I don’t know whether it was or not. i never thought much 
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about it. I only knew hides to be fastened to the shaft in some 
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way. My brother had a machine, something like a clamp on the 
outside, and I put a slot in it. It was simpler and done the work. 

Q. You were not in the leather-belting business at the time when 
you got up this machine, were you ? 

A. No, sir; I was then experimenting; I was a machinist. 

Q. You had been in belting factories, hadn’t you, before you got 
up this apparatus? 

A. No; I had not. 

Q. Did you ever see a splitting machine? 

A. I have seen a splitting maehine. 

Q. You had seen a splitting machine, hadn’t you, before you got 
up this thing ? 

A. Yes, sir. 

Q. And you knew that in front of the splitting machine was a 

roller with a slot in it like this, in which they put the 
64 leather, so that it could be drawn through the machine as 
the cylinder revolved ? 

A. I have seen a splitting machine, only superficially observed, 
but I didn’t see no slot through, as you intimate—no such slot in 
any machine that I have seen. They have a groove. 

Q. Well, at all events, you concede there is nothing new about 
this slot in a shaft, and, of course, there is nothing new in the use 
of screws of this description, was there? 

A. It was new for the object, but a slot in a shaft was old, but not 
for this particular purpose. This was a new machine. Such a 
thing was never male or seen before. 

Q. Now, Mr. Royer, I show you a drawing. <I will get you to ex- 
amine it and indicate to the jury whether that is not a representa- 
tion of the Schultz machine. 

A. I recognize the general features of the machine—the trough 
and the central shaft. 

Q. Of course this machine can’t be compared in point of excel- 
lency with your own? 


Mr. WHeaton: Is that a correct drawing of the magehine you are 
using’ If you say it is, we will admit it. 

Mr. Krum: Yes; it is correct drawing of the defendant’s ma- 
chine. 


Drawing marked Exhibit 1. 


Q. Assuming that figure 4 is the representation of the central 
shaft of the machine used by the defendant, the pieces which I 
mark A and B are what you have referred to as the clamps, are 
they not? 

A. It seems so. 

Q. Now, vou say the shaft used by the defendant has no slot in it. 
It consists simply of two pieces, does it not, one of which is screwed 
down on top of the other—that is, it consists of two semi-cylindrica 
pieces ? . 
6—288 


4? HERMAN ROYER VS. THE SCHULTZ BELTING CO. 


A. Itseems that this here is, as it were, segments of a shaft— 
65 pieces cut out of a shaft—and screwed on, making a shaft full 
round. 

Q. Isn’t that what you observed when you were at the factory ? 

A. I am not so positive whether that was the exact way; I can’t 
tell now no more. I know some such way it was done there. It 
seems to me these pieces are larger than I saw there, and in fact 
they were very uncivil and uncourteous when I went through and 
I hadn’t a very good opportunity to see, so I only burried through. 

Q. Now, the hides—or, in the first place, this shaft is open bv 
taking up these pieces, is it not, unscrewing them and taking them 
up? 

A. I suppose so. 

Q. Then the ends of the hides are placed on the lower portion of 
the shaft, and then these pieces A and B and the remaining part 
indicated by this section are piaced back on top of the ends of the 
hides and screwed down; then the shaft is in a condition to be re- 
volved around so as to carry the hides with it. Isn’t that so? 

A. I guess that is so. 

Q. Now, your own machine rests upon a fixed base, does it not? 

A. Yes, sir. . 

Q. That is, the collar at the bottom of the machine does not move 
at all, either upwards or downwards; it has no motion whatever ; 
it is fixed; That isso, is it not? 

A. Yes. 

Q. Of course, then, the only pressure that is exerted upon the 
hides is one which is exerted vertically by the weight and this cross- 
bar operating from the top of your machine. That is so, is it not? 

A. It is. 

(. In the defendant’s machine, taking figure 1, I will get you to 
indicate to the jury where the springs are that you have spoken of. 
Assuming that figure 1 is a drawing of the machine indicating the 
springs, where are the springs on this drawing, figure 1; are these 

they which I mark A and B? 
66 A. Well, I don’t remember now. I saw springs on that 
machine somewhere—some screws that acted on the springs— 
but [ am not sure now to recognize these. I do not know whether 
it is really the same machine or different ones; but to my knowl- 
edge and observation it was the same thing. I saw the essential 
parts of it. 

Q. The springs were on the outside of the machine, were they 
not ? 

A. Well, I am not very positive where was the springs, but I know 
there were some springs between ‘the pressure; that is my im- 
pression. 

Q. Well, the springs were not inside ? 

A. They could not have been inside among the hides. 

(). They must have been outside ? 

A. Oh, yes; of course. 

Q. And the springs were fastened to the hides, were they not, 
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there being one head at either end of the coil of hides, the purpose 
of the spring being to draw these two heads together. Isn’t that so? 

A. I can’t say exactly how it was. I saw some springs there. I 
am not clear in my mind what I saw exactly. 

Q. Didn’t you notice the operation of those springs? 

A. I have not watched them very close so that I can remember, 
only I saw some few machines in the act of the hides being taken 
up and put in, and I noticed some springs and some pressure of the 
machine was horizontal, while mine is up and down, and I saw it 
was the same thing and didn’t pay much attention to it. 

Q. Didn’t you see some of the’machines in operation ? 

A. I saw them all. 

Q. You saw them when the machine was closed and the hides 
were being turned around in the machine? 

A. Well, I saw them closed and running, and I suppose the hides 

were turning around. 
67 Q. Now, didn’t you observe that on each side of the ma- 
chine there was a spring, such as indicated here upon this 
side elevation in figure 2? 

A. I remember I saw some springs, but it is not clear in my mind 
how it was. 

Q. I asked whether you did not observe that this spring indicated 
on figure 2 in the side elevation of the machine was there, together 
with one on the other side as represented in Figure 1, here, and 
now didn’t you observe as the shaft was turned that when the hides 
spread out sufficiently to overcome the pressure of the springs that 
the springs would give, and then as the pressure was less on the 
hides that the springs would contract again? — 

A. Very likely would. 

Q. So that they were automatically yielding to tne pressure ex- 
erted by the hides ? 

A. Very likely they would. 

Q. Now, in your machine, after your workman has determined 
for himself whether the pressure exerted by this lever upon the 
hides is just enough, not too much, if he finds that the pressure is 
too great, then he has got to go to work and loosen up this lever, 
hasn’t he, or take off the pressure? 

A. If he puts too much on, which isn’t generally done. 

Q. Well, if he does 

A. Or keeps pulling at it all the time in one direction. 

Q. Exactly ; he observes by experimenting with this lever whether 
that pressure is enough, and when he concludes he has pressure 
enough, then he fixes the lever with these pins? 

A. He puts a pin lower and lower and crowds it down as desir- 
able. . 

Q. If he finds he has too much pressure, then he has to take this 
pin out and raise the lever up? 

A. He takes the pin out and shoves the lever up if he does 

su. ; 
68 Q. Whereas, in this machine, the pressure which the hides 
themselves exert is yielded to by these springs, is it not? 
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A. It is. 7 

(. And the danger of injuring a hide by too great pressure is ob- 
viated in this machine by these springs, is it not; is not that the 
purpose of those springs? 

A. It is not. 

Q. Well, what is the purpose ? 

A. That I don’t know. It seems to me the purpose of these 
springs is intended to do something, to make something look differ- 
ent, but an injury to the machine and to its efficiency. 

®. What is that? 

A. The springs are an injury to the machine and to its efficiency. 
In other words, a machine with springs will not do as much work 
as one without springs, such as I have. 

Q. Well, we admit, as [ said before, that your goose is a swan, 
and must necessarily be one, and that ours is nothing but a goose ; 
but what I wish to get at is what function these springs perform ? 
These springs are designed, are they not, to prevent injury to the 
hides by too great a pressure upon them; is not that the idea? 

A. Well, as the hides are always different and require different 
treatment to relieve the too rigid pressure of the spring, — is some- 
thing out of the nature of the hide. I think the spring is wrong. 
The cubic contents of the hides, the material in the machine, re- 
mains the same, and the object of the machine is to make the hide 
go in certain essential bends, progressive from one end to the other, 
and compel the hide to go through this excess, not for the hide to 
vield and get out of the way if a thick place comes, but remain and 
to make that thick place go right through without budging. That: 

is the object of. the machine. The spring gets out of the way 


69 as these thick parts come in contact with it, and it looks to 
ine that this is something more for looks than service, in my 
judgment. 


Q. That would be right if we were competing for the sale of the 
machine, but we are not trying to show this machine is inferior to 
yours; we are determining whether this machine is an infringement 
of your patent. Now, isn’t ita fact that the pressure that is brought 
upon the coil of hides in the Schultz machine is exerted by an au- 
tomatic spring, or a spring which works automatically, whereas the 
pressure that is brought to bear upon the hides in your machine is 
so brought to bear by this lever arrangement which is applied on 
top of this arm, which projects from the weight? 

A. I do not think it is the spring; there is a screw that acts upon 
the spring; the spring is only an intermediate means; the screw 
does the thing that the lever does. 

Q. What do you mean by the screw acting on the spring? 

A. I think there was hand screws there, wasn’t there ? 

Q. Hand screws where? 

A. I don’t see now, but I admit that it is a spring instead of a 
lever. 

Q. As I understand, the hide is inserted into your machine when 
the hide is dry? 

A. No, sir; semi-dry. 
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Q. If it isdry,then you moisten it a little and put it in after you 
have moistened it a little? 

A. Yes; after they have been dampened. 

Q. Are they dampened with water ? 

A. With water. 

Q. They are not.subjected to any stuffing process before they are 
put in the first time, are they? 

A. That can be done the first time if it is wanted, but I do not. 

Q. How long are they kept in there before any stuffing is put on 
them ? 

A. About one hour. ' 

Q. Then they are taken out and stuffed ? 
70 A. Half an hour to one hour; not very regular. 

Q. Then they are taken out and stuffed and put back again. 
Is that it? 

A. Yes; they are put back again; sometimes if they happen to 
be a little too moist we allow them to dry again and to have more 
temper kept in the hide. 

Q. But after they are in a condition to go back, then they are 
siuffed and put back in here and treated again, are they not? 

A. They are fastened by one shank. 

Q. Now, this apparatus of yours is intended for the treatment of 
rawhides, is it not? 

A. It is. 

Q. Of course a rawhide is not tanned leather in any sense, is it? 

A. No. 

Q. What you mean by a rawhide is one whose hair has been 
sweated off by some process known to tanning? 

A. I understand it in my business under that name, and it is 
generally understood by the same name by other people in other 
lines of business. 

Q. When you speak of a rawhide you mean a hide whose hair 
has been sweated off or removed and you do not mean a hide that 
has been subjected to the further process of tanning? 

A. No; I do not mean that in the patent. 

Q. You mean a hide whose hair has been merely sweated off 
and has not been put in any tanning liquor of any description ? 

A. I can make hides soft with the hair on, if desirable. 

Q. But the hides for whose tréatment you got up this apparatus 
are hides which have not been subjected to any process of tanning 
proper whatever? 

A. No, sir; not in my business. 

Q. Of course, if a man wanted to keep the hair on a hide and 
soften up the dry hide he could do it in your machine? 

A. He could. 
71 Q. With the hair on. Of course, Mr. Royer, placing this 
cylinder of yours horizontally in this way, the weight I de- 
vised by you to create this pressure upon the hides which are being 
revolved around the shaft would not have any influence at all 
on it? 
A. If it was sideways? 
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Q. Yes; if this shaft, say this cylinder, was horizontal instead of 
vertical, this weight would create no pressure at all, would it? 

A. No, sir; unless there be a lever applied and human force the 
same as from above, regulated by human force. 

Q. I show you a letter dated San Francisco, Murch 14, 1876, ad- 
dressed to Mr. Schultz, and I will get yeu to state whether that is 
your writing. 

A. That looks like mine. 

. You admit this to be your writing and written by you ? 

A. I admit ft looks like mine? 

Q. You know it is, don’t you ? 

A. I believe it is; I have not examined closely to see whether it 
is a very nice copy, but I believe that is genuine. 

Q. This envelope which I show you is one of yours, is it not? 

A. That looks like one of my old envelopes—437 — street. 

(). The address on the envelope, too, is in your handwriting, Is it 
not ? 

A. It looks like mine. 

Q. I don’t ask whether it looks like yours, but I ask if it is not 
yours. 

A. Well, copies can be made very good. I will accept it as mine 
and not quarrel about it. 


Redirect examination by Mr. WHEATON: 


72 (). Please state whether or not it requires a workman to 
have considerable experience before he can operate one of 

these machines successfully. 

A. It takes considerable experience and judgment to operate this 
machine successfully and efficiently. 

(). State whether or not a workman who is skilled in the business 
of operating these machines knows how much end pressure to apply 
on each coil of hides what he has in the machine. 


Objected to; overruled. 


A. A skilled workman understands how much pressure is to be 
put endwise on the machine or on the hides. 

(). How long, to your knowledge as a mechanic, has it been known 
that weights and springs can both be used for the purpose of apply- 
ing pressure ? 

A. How long; well, I don’t know; that may be a couple of 
thousand years. I do not know whether springs were known among 
the ancient Romans or Greeks or not. 

Q. How long to vour knowledge as a mechanic ? 

A. As long as I know myself. 

(). Give us some idea. 

A. It has been known since [ know of any mechanical weight 
that weights and springs can be used equally well to exert a 
pressure. 
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(By the Court :) 


Q. Asa mechanic you state that a spring may be used to pro- 
duce a pressure. 

A. Yes, sir. 

Q. Well, suppose instead of using that you use a set screw ora 
lever fastened in position, what I would designate as a dead and 
fixed weight, does not the spring give elasticity ? 

A. The spring gives elasticity. 

Q. And the other would give no elasticity whatsoever? 

A. In the manner in which I have been using it with the bar; 
the bar has some elasticity if it is destrable. 

Q. How can you get elasticity when it is fixed ? 

A. Oh, if it is fixed there is no elasticity. 
73 Q. Then you require the judgment of a skilled person to 
manipulate that pressure—that is, it is not done automati- 
cally, and the workman has to watch and attend to that—to get the 
necessary degree of pressure ? 

A. That is essential—to see that the spring exerts a certain press- 
ure up to a certain point and no more. 

Q. That, I suppose, every one knows. You can’t make a spring 
operate beyond its operative force, of course. This machine of the 
defendant here, has it any slot in it at all in the shaft ? 

A. It has no slot, as far as I have seen. 

Q. He fastens the end of the hide, then, how ? 

A. With a set screw. 


Mr. WHeEaton: A set screw and clasp. 


Q. What function does the clamp perform ? 
A. lt presses upon the hide. 
Q. Are these clamps used for the purpose of holding fast the 
vide ? 
A. They are for the purpose of holding the hide onto the shaft. 
Q. What function does the screw perform ? 
| A. The screw does effective work holding the hide to press on the 
clamp. 
Q. ‘Then the screw is fastened to the clamp and not to the hide? 
A. Yes; the screws go throug! this upper clamp. There isa 
trough in the lower part of the shaft and the head of the screw 
presses upon the — as the thread winds through, and then the 
clamp presses on the hide and the hide is supposed to go in here 
by means of screws, and there is nothing intermediate between the 
hide and the screw. 
Q. Then your idea is substantially this, that the defendant, in- 
stead of using aslot and set screw, uses a clamp and the 
74 screws are only used to keep the clamp in position. Is 
that it? 
A. They use set screws and a clamp. 
Q. What is the set screw for? 
= It screws the screw down; it presses upon the hide and holds 
it down. 
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(. Suppose this paper is a hide. Now, you want to start to roll 
it and roll it under pressyre to perform a useful mechanical result ; 
of course, if it isn’t fastened when you get it in it will not roll? 

A. The shaft would revolve inside. 

Q. Hence the first starting point of the matter is to fasten the 
edge of the hide so as to roll it tight and be subjected to pressure? 

A. That is the object. 
©. That must be so? 

A. It must be fastened to the hide. 

Q. Or you can’t make a tight roll. Well, now, you fasten it, to 
start with, and you have a slot and set screws for that purpose? 

A. Yes, sir. 

Q. So that it can revolve close and tight and be pressed, and the 
reverse, having the end fastened. Now, what does the defendant do; 
how does he fasten his hide in the start? 

A. With a set screw, only between his screw and the hide isa 
clamp—half shaft, as it were, or section of a shaft. 

(). How do you feed your hides in there? Now, suppose you 
want to put your hide in, what do you do? 

A. I will show by the model. I have the cylinder down, fastened, 
as it stands here, in the same manner, and then fastened and the 
ends of the hides are stuck right in the opening just where there 
| is one of the bars wanting and shoved in between there, and then 
there is the set screws on the outside at right angles through the 
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slot and a socket wrench is used to rui the screw in through a 
thread on one side of the shaft and to push the hide so that 
75 the hides are fastened, a number of them, one above the other. 


When all the hides are in there motion is imparted to the 
machine and the shaft runs these hides in that way (indicating). 
Q. What I desire to know is—you spoke of a slot to hold the end 
of your hide; how do you get your hide in your slot ? 
A. Shove it; the hide is folded up. Suppose that is the hide (in- 
dicating with a piece of paper); it is folded; that looks something 
similar to a hide; now, then, when the hide is dampened and im- 
wersed in water we fold it up in that manner, having the flesh side 
outside and the hair side inside, and that is the point, the front of 
the hide, the nose, and that is run into the slot, being stiff and easy 
to manage. 
Q. How do you get itin? That is what I am after. 
A. There is no trouble about taking the hide and taking hold of 
: it, and the hide is put opposite the hole where one bar is wanting, 
| and it is run in there; there is no trouble about it. 

Q. You push it in between the rollers? 

A. Yes, sir; in that opening. 

Q. Then your hide is thrust in between the rollers into the slot, 
and where do you apply vour screw to hold it there? 

A. Then there is an opening on the side here between. the bars 
and a socket wrench fitted onto the head of the screw that goes in 
sideways; with the end of the wrench the screw is run in; itisa 
very common method of running screws in. 
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Q. Then for each charge, as I will call it, of hides in there you go 
through this mode of fastening the hide to the shaft? 
A. For each charge of hides I have to go through the mode of 
fastening each hide. 


76 Plaintiff also offered in evidence and showed the court and 

jury a model of his said invention described in the letters 
patent No. 77920, which the plaintiff asks the court to mark as an 
exhibit and make the same a part of the record, which is accord- 
ingly done, and said model is herewith made part of the record 
herein, and same is marked “ Plaiutiff’s Exhibit, Model of Plaintiff’s 
Machine.” 

Plaintiff also offered in evidence and showed the court and jury 
the drawings of the machine used by the defendant, which draw- 
ings were marked “ Exhibit 1,” and were admitted by defendant to 
be correct drawings of the machine used by the defendant and of the 
only machine used by defendant in its business of making belting 
and lacing, the original of which drawing it is agreed may be certi- 
fied to the Supreme Court with the transcript and used and consid- 
ered as a part of the record in the cause. 

Of which said drawings of defendant’s machine the following is 
a photographic copy. 


(Here follows photograph marked p. 76a.) 
77 Plaintiff next called as witness Witt1am H. AReENpt, who 
testified as follows: 


W. H. Arenpt, sworn and examined on behalf of the plaintiff, 
testified as follows: 


(By Mr. WHEATON :) 


Q. Please state your name, age, residence, and occupation. 

A. My name is W. H. Arendt; I am 35 years old ; I reside in St. 
Louis, and am foreman of the Schultz Belting Company. 

Q. The defendant in this case ? 


A. Yes, sir. 
Q. How long have you been foreman of the Schultz Belting Com- 
any ? 
: A. Since it was organized. 
Q. When was that ? 
A. I don’t remember exactly—in 1877. 
Q. You have been there ever since, have you ? 
A. Yes, sir. 7 
Q. What is the business of the Schultz Belting Company ? 
A. Manufacturing belting. 
Q. Where is their place of business—their factory ? 
A. On the southwest corner of Bismarck and Barton streets, city 


of St. Louis. 
Q. Has the Schultz Belting Company any machines for treating 
rawhides by mechanical action ? 
A. Thev have machines to treat their own leather. 
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Q. Does the Schultz Belting Company manufacture laced leather 
or rawhide? 

A. No, sir; it is tanned. I would not call it rawhide. 

@. How is it tanned ? 

A. With alum and salt. 

Q. Just explain the process of that alum and salt tanning as far 
as the defendant uses it. 

A. The hides are limed and baited in the usual manner, im- 

mersed in a solution of alum and salt. 
78 Q. What is the lime and baiting for? 
A. The lime is for removing the hair and the baiting for 
removing the lime. 

. After the hides have been limed or unhaired and baited in 
what condition are they as far as the defendant uses them ? 

A. They are soft rawhide then, in the natural state. They are 
washed and cleaned in the ordinary manner; same as you would 
use for making any kind of leather. 

Q. What is the next step in the defendant's process of manufact- 
uring lace leather? 

A. Then it is put into a solution of alum and salt. 

Q. How long is it kept there? 

Two, three, or four days ; sometimes a week, depending on the 
size vse thickness of the hides. 

Q. After they take it out of the solution of alum and salt what 
do they next do with the hide ? 

A. We wash them to clean the grain, and hang them up and dry 
them. 

Q. In washing them, what do you clean from them ? 

A. Well, the dirt and surplus alum and salt that is adhering to 
the outside of the hide. 

Q. Explain more fully what you mean by the surplus alum and 
salt. 

A. That would naturally be hanging to the outside of the hide. 

Q. What is the next thing done with the hides? 

A. They are hung up and dried. 

Q. After they are hung up and dried, what is the next step in the 
treatment of those hides by the defendant. 

A. They are slightly dampened and fulled. 

Q. What are they slightly dampened for ? 

A. To make them a little more pliable. 

Q. Why are they not completed leather after you take them out 

of the solution of alum and salt and hang them up and 
79 dry them ? 
A. Well, I would not think they had remained in the alum 
and salt a sufficient length of time. 

Q. What do they lack at that time of being full-tanned leather ? 

Well, I would consider them tanned at that time, but not in 
a +e to call it leather exactly, either. 

Q. Why not; what do they lack of being full lime-tanned leather 
at that time? 

A. Well, they are just simply not hardly soft enough ; they then 
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would want a compound of grease or something to make them a 
little more pliable. 

Q. What is next done with them after they are washed and dried 
and slightly moistened ? 
. Well, they are coated with grease and fulled. 
What kind of grease are they coated with? 
. Tallow and oil. 
. What else? 
. That is about all. 
Well, what else? ; 
. Well, there is a very small fraction of tar used ; hardly enough 
to color the grease. 

Q. What do you call that compound usually ? 

A. Call it stuffing. 

Q. Stuffing is composed of tallow and oil and a small quantity 
of tar? 

A. Yes. 

Q. You say the next step is to full the hides. How do the defend- 
ants full their hides ? 

A. They have a machine prepared for the purpose. 

Q. What kind of a machine 1s that? 

A. It is a machine that has a center shaft, on which the hides are 
fastened. 

Q. Please state whether or not Exhibit 1 represents the machine 
used by the defendant or not. 

A. Yes, sir. 

Q. Will you please step down and exhibit to the jury the portion 
of the drawing which represents the central shaft that you have 

mentioned in the defendant’s machine? 
80 A. This represents the part with movable plates, but the 
center of the shaft runs immediately through the center of 

this hood or curve and on which the hides are fastened. 

Q. Does figure 4 on this drawing represent a section of the shaft? 

A. Yes, sir. 

Q. Please state what the parts marked A and B in Figure 4 
represent. 

A. They represent the top of the movable plates, of which there 
are two. 

Q. What does this portion of the drawing represent, where a 
couple of. pins are represented towards one end? 

A. That represents how it would look if one of those plates were 
removed, showing the bottom of the shaft. 

Q. When these plates A and B are in place are they a portion of 
a shaft or not? 

A. They are a portion of the shaft and when in position would 
fill out this cut made in the shaft. 

Q. When these plates A and B are removed does that — remain 
represent one-half of the shaft ? . 

A. About one-half, — a little more; but I don’t think the 
plates are quite one-half. 
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Q. There seem to be longitudinal grooves running along the face 
of the center of the shaft. What are they for? 

A. They are for assisting the plates in holding the hides on the 
shaft. 

Q. Is there a lip on the under part of the plates which fit into 
these grooves ? 

A. Yes. There is grooves on the bottom and corresponding pro- 
jections on the top plate. 

Q. How are the hides fastened into that shaft—that is, the edges 
of the hides? 

A. They are put init there(indicating); the top is removed and they 
are laid on there; the plate is then put on the top of the hides and the 

ends of the hides, and then screws are inserted down through 

81 the hides, made for the purpose, in the lower part of the shaft. 

Q. Do theends of the hides when they are fastened into the 

shaft cross the grooves in the lower part of the shaft and the cor- 
responding lip in the upper part of the plates mentioned ? 

A. Yes; they extend across that point and perhaps may extend 
clear across. 

Q. After the hides are in place and all of the plates, are these 
plates sometimes called clamps? 

= Well, I never heard them called clamps. Wecall them simply 
plates. 

Q. State whether they operate as clamps for holding the hides. 

A. They had no connection with the screws. 

Q. When these plates or clamps are in place and the hides fast- 
ened in, does the whole form a smooth round shaft around which 
the hides may be wound ? 

A. Yes. 

Q. After the hides are fastened around that shaft what is next 
down [done] with them by the defendants ? 

A. Well, this hood is then closed and the machine stented. 

Q. Whereabouts are the hides run or drawn into the machine? 

A. In this opening; this spring part being removable. 

a. How do you get the hides in? 


They are fastened on this section of the shaft. This is a re- 


came spring; this, being away, leaves the entire opening free. 
The slot is closed down and, the machine starting, a revolving shaft 
simply draws the hides in. 
Q. How do you fasten your hides so that when revolving it will 
coil? 
A. It is fastened under these plates. 
Q. Is the spring part, which you have just referred to in figure 
3 also shown in detail in figure 7 on this drawing? 
A. Yes, sir. 
(). What does this represent ? 
82 A. This is a cast-iron cylinder. 
Q. In how many parts is that cast-iron cylinder ? 
A. In two parts; an upper and lower half. 
Q. Does figure 3 represent the same thing with the upper half of 
the cast-iron Peylinder open ? 
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A. Yes. 

Q. Explain by what means they are enabled to open the cast-iron 
cylinder. 

A. It has a hinge on the opposite, the back part of the machine; 
a hinge to the lower half. 

Q. That is, the upper half is hinged to the lower half? 

A. Yes, sir. 

Q. So it may open and shut like the lid of a trunk ? 

A. Yes. 

Q. State whether or not the lower half of the cylinder is always 
stationary in this machine. 

A. That is always stationary and is fastened to the spring on 
which it stands. 

Q. How much of the machinery in that cylinder revolves’ 

A. Simply the shaft. 

Q. In revolving how does that shaft act upon the hides? 

A. It winds the hides around itself in revolving. 


(By the CourT:) 


Q. Inside? 

A. Inside of this cylinder; yes. 

Q. When the hides are all wound around the shaft inside the 
cylinder as the defendants use the machine, what is the next step 
taken by the defendants? 

A. Then the machine reverses ; it revolves in an opposite direc- 
tion. 

Q. What takes place with the hides when:the machine reverses 
and revolves in an opposite direction ? 

A. It is unwound and winds at the same time, as near as I can 
express it, until the coil of hides then is wound opposite, away from 

what they were formerly. 
83 Q. Does that continue until the hides are rewound in the 
opposite direction ? 

A. Yes. 

Q. Then what next ? 

A. Then it reverses again, and keeps constantly reversing until 
you stop the machine or remove the hides. 

Q. What is the use of treating the hides in that machine in that 
manner ? 

A. To work in our stuffing. 

Q. Under about how much pressure are the hides while they are 
being wound and rewound upon the shaft in the cylinder, as near 
as you can describe it ? 

A. Well, that I can’t tell you at all. I do not know the strength 
of those springs and I can’t form an idea. 

Q. About how many hides do the defendants treat in each ma- 
chine at a time? 

A. 4, 5, and 6, and up, depending on the size. 

Q. The size of what? 

A. Of the hide. 

Q. Give us the size of the cy!inder as near as you can. 
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A. I would think it was about 14 or 15 inches in diameter on the 
inside; something in that neighborhood. 


@. When you are treating small hides for lace leather in that. 


machine how many do you put in at a time? 

A. From 10 to 12. 

Q. When treating large, heavy hides for belting how many do 
you put in a time? 

A. From 4 to 6. 

Q. How many machines does the defendant use of that kind ? 

A. Eight. 

Q. nen long has the defendant been using eight of these ma- 
chines ? 


A. Well, I can’t tell exactly ; four or five years, though, I pre- 


sume. 

Q. How many machines did he have when he first started, in 

1877? | 
A. I think we started with but one. 

84 Q. When did the defendant add any more machines? 
A. It was some time after; I don’t remember. 

Q. About how long? 

A. Perhaps a year. 

Q. How many machines did he add when he made any addi- 
tion ? 

A. One or two more. 

Q. Is the upper half of the cylinder always closed while they are 
winding and rewinding the hides around the shaft in the cylin- 
der? 

A. Yes—that is, only to either put in or remove the hides. 

Q. What is the object of the spring apparatus shown in figures 2 
and 7? 

A. To compress the hides and to keep them more in the center of 
the machine. 

Q. Explain that apparatus, referring to these figures in the draw- 
ings, which shows the different parts of that apparatus. 

A. You speak of this spring ? 

Q. Yes, the whole of that—the whole shown in figure 7. 

A. This is composed of a fork with one tine, I might call it, 
slipping into the other in that manner, and this ring fastened here 
on one and on this side on the other. 

Q. Is this ring attached to this rod or to the rod on this end ? 

A. It is not attached to either of these rods; it is attached to 
this. This rod here represents the screw that runs into a corre- 
sponding screw cut in through here. 

Q. Is it the same on this end ? 

A. The same on that end; yes. 

Q. What does figure 5 represent ? 

A. That represents a disc that is slipped on each end of this 
shaft. 

(). Each end of the central shaft ? 

A. Yes, sir; fitting inside of the hood or cylinder. 
85 Q. By the hood you mean the cast iron cylinder? 
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A. Yes, sir. 

Q. How are these discs operated ? 

A. This part of these springs fit into this opening at each end of the 
disc, as represented here. 

Q. Is figure 5 made on a very enlarged scale as compared with the 
balance of the drawing ? 

A. Well, I should think it was; yes. 

Q. The heads of these screws on each end of figure 7 fit into the 
forked extremities of the arm of the disc shown in figure 5, do 
they ? ' 

A. So there would be one of these on each side of the machine di- 
rectly opposite each other. 

Q. Is that shown in figure 1? 

A. Yes, sir; that would be looking down. 

Q. You say these are removed when the hides are drawn into the 
cylinder—when they are replaced ? 

A. When it is necessary to compress the hides. 

Q. When does it become necessary to compress the hides as the de- 
fendants use their machine? 

A. After they have run these hides a short time—perhaps at times 
only a few minutes. 

Q. Can you explain how the compression is effected upon the 
hides by the apparatus mentioned shown in figures 1, 7,5, and 2? 

A. When these springs are in place this spring here exerts a draw- 
ing influence on these two discs, one toward the other, pressing the hides 
lightly together, depending on how far these are turned upon these 
— If left out sufficiently long they would not bring this up 
at all. : 

Q. That is, if the screws shown in each end of figure 7 were left 
out the whole length they would not draw the two discs in the ma- 
chine together enough to compress the coil of hides? 

86 A. No; they would simply rest in there without exerting 
but little influence upon the hide. 

Q. How large do the defendants use these screws that you have 
mentioned for forcing the two discs together for compressing the 
hides in actual operation ? 

A. I would suppose about a foot and a half. 

Q. With what portion of the coil of hides do these two discs come 
in contact ? 

A. The two outside ends of the coil. 

Q. What is the need of compressing the two outside ends of the 
coil in the defendant’s treatment of its hides ? 

A. In order to bring the hides closer together, which would cause 
a little bit more friction and work in the stuffing to better ad vantage— 
that is, to save time by doing it. 

Q. What does figure 6 represent ? 

A. That represents looking at the end of the machine, a cross- 
section, I suppose, you would call it. 

Q. A cross-section of the cylinder mentioned ? 
A. Well, looking at the end of the cylinder. 
Q. What does figure 8 represent ” 
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A. That represents this wheel here with the projection for turning 
them either one way or the other. 

Q. What is the object of turning these wheels represented in fig- 
ures 7 and 8? 

A. To either shorten or lengthen the screw. 


Q. Do these screw-threaded bolts shown in each end of figure 7_ 


remain stationary in the machine? 

A. In the slots of these dises; yes. 

Q. Then you force the dises closer or farther apart in the use of 
these screws by turning this portion of the machine, which is the 
same as a nut, by these screw bolts? 

A. Yes, sir. 

(. And you turn them by means of these discs or hand wheels 
shown in figures 8 and 7? 

A. Yes. 
87 Q. What does this portion of figure 2 represent—at the 
right hand of figure 2—outside of the cylivder? 

A. These are the pulleys and the shifting apparatus. 

Q. That is the trough gear that runs the shaft? 

A. Yes. 

Q. How long do the defendants run each batch of hides in the 
cylinder before they take them out? 

A. About two hours and a half—something like that. 

Q. What do they then do with them ? 

A. They then are stretched and put in again and receive another 
stuffing. 

Q. How long are they then run? 

A. About the same time as before. 

@. What is next done with the hides ? 

A. They are taken out and stretched. 

(). What next is done with them ? 

A. The leather is then cut up and puton the table and set out 
and prepared as in the ordinary manner, or they put out the leather 
and hung up and dried. 

Q. Then the defendants, in treating these hides in the machine, 
put them in twice and puts stuffing on them twice and runs them 
in the machine about five hours altogether ? 

A. Yes; just depends upon how long it is required to finish them. 

Q. How do you tell when they are finished ? 

A. When they are sufficiently soft and the stuffing worked in. 

Q. How tightly are the hides compressed as they are wound 
inside the cylinder around the shaft—that is, how much pressure, 
if any, does the cylinder exert upon the outside of the coil of hides? 

A. It don’t exert but very little, if any. It is merely to keep 

them from flapping up on the sides and dropping down. 
88 (. Do you know how that is? 
A. How what is? 

Q. How tightly they wind inside the cylinder ? 

A. They wind tightly around the shaft. 

(). Well, what keeps them tight around the shaft ? 

A. Well, they would stay there in that position until removed. 
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Q. Would they stay there in that position if there was no cylinder 
around the coil? 

A. Well, the ends might perhaps drop down, but in running the 
hide around there we get a sufficient number of winds on the shaft 
to hold it there, except perhaps the ends might drop down. 

Q. Do you know the degree of warmth that is attained by the 
hides while they are treated in that cylinder? 

A. Well, we can soften the stuffing that is put on the leather by 
giving it a sufficient friction, but all we aim to do is to keep just 
sufficient to work the grease into ‘the leather. 

Q. What degree of warmth do the hides attain on account of the 
friction as you commonly use the machine? 

A. That I can’t testify. 

Q. Do you know whether they get warm at all or not? 

A. Slightly warm; yes; to the touch. 

Q. Do they get so they are full of warmth to your hands when 
you take them out? 

A. Slightly ; just enough to distinguish it. 

Q. What is the condition of the hides which informs the attend- 
re when to tighten the two discs upon the ends of the coils of 

1ides ? 

A. His sense of touch would be one way of telling, and noticing 
the stuffing too soft would be another. 

Q. What would be demonstrated by his sense of touch? In what 
condition would the stuffing be to indicate that, it needed more end 

pressure on the coil of hides? 
89 A. Oh, that he needed more‘end pressure on the hides. 
The stuffing would be stiff. It would not work in nicely. 

Q. What would make it too stiff? 

A. Cold atmosphere. 

Q. Then by increasing the end pressure on the coil of hides, would 
that produce a rising of the temperature—a greater degree of 
warmth ? 

A. Yes; it would produce certain warmth ; yes. 

Q. In producing the end pressure on the hides, does that closing 
together of the coil of hides from the ends tend to make the outside 
of the coil larger ? 

A. No; not a great deal; perhaps some little. 

Q. If the coil of hides were just large enough to fill the cylinder 
full without any end pressure, would not the application of that end 
pressure squeeze the coil of hides together so that the outside of it 
would press harder against the inside of the cylinder? 

A. It might, only to a certain extent; if the hides was to run high 
they would become softer and occupy a much smaller space. 

Q. When that becomes the case, that the hides become softer and 
occupy a smaller space, does the attendant then still further tighten 
up the discs? 

A. Yes, sir; if necessary. 

Q. What kind of belting leather does the defendant treat in his 
machine, if any? 

A. What we call fulled leather. 
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HERMAN 


Q. Do you know whether or not the defendant represents its belt- 
ing as being partly rawhide to its customers? 


Objected to; sustained. 
Cross-examination by Mr. Krum, counsel for the defendant: 


Q. Mr. Arendt, did you ever see one of these machines represented 
by this model of the plaintiff? 
90 A. I have seen two machines similar to this. 
@. Where? 
A. In the city here. 
(By the Court :) 

(. Is the defendant’s machine a solid cylinder or two semi-cylin- 
drical forms closed ? 

A. Yes, sir. 

Q. Solid and not open like that? 

A. No, sir; no such opening as that. 

(). They are two solid semi-cylinders that shut down one on the 
other? 

A. Yes, sir. 

(. What do you say that diameter is ? 

A. Well, I should judge it was somewhere between 12 to 15 
inches inside. 

Q. How large a coil would that carry ? 

Mr. WHEATON: One feature of the cylinder I overlooked. May 
I continue the witness ” 

The Court: Yes; if short. 


(By Mr. WHEATON :) 


Q. In figure 6, which you say represents the cross-section of the 
evlinder, I see certain partially circular projections, six of them. 
What do they represent ? 

A. They represent or ought to represent wooden bars. 

Q. Do vou know why they are on the inside of the cylinder ? 

A. I do not. 

Q. How far lengthwise of the cylinder did these circular pro- 
jections extend ? 

A. The length of this hood. 

(). You say they are wood ? 

A. Yes. 

(. How are they attached to the cast-iron cylinder ? 

A. With screws through the shaft from the outside. 

(J. Are they in all the defendant’s machines ? 

A. Yes, sir. 

Q. What is the diameter of that cylinder ? 

A. I do not know exactly; I should judge in the neighborhood of 
12 to 15 inches inside. 


91 (By the Court:) 


Q. Is it in two parts semi-cylindrical ? 
A. Yes, sir. 
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Q. Closed how when you shut it up? 

A. The top is hinged and opens and shuts—the top valve. 

Q. You fasten it when you shut it? 

A. Yes, sir. 

Q. In the intermediate time when it is open, how do you fasten 
the end of your hide inside your cylinder? 

A. Fasten it to the shaft running through the center of the cyl- 
inder. 

Q. How do you fasten it? 

A. With plates; screws running through the plates. This shaft 
runs through the center, and these hides are fastened between these 
under these movable plates on this shaft. 

Q. What I wish to get at is the starting point. How do you fasten 
the end of the hide? 

A. We remove these two plates and we put the ends of the hides 
on. 

Q. On where? 

A. On the arm of the remaining half of the shaft, on the lower 
half, and then we put the top off back on with a screw running down 
through, which we tighten. 

Q. You start by fastening it on the lower half of the plate; you 
put it in and fasten it there? 

A. Yes; there is grooves cut the length of this lower half of the 
shaft and corresponding projections on the upper plates, so it oper- 
ates as a clamp. 

Q. How are these springs; where are they applied ? 

A. They are applied on the outside of the machine. 

Q. Well, is it correct or incorrect that the ends of your cylinders 
are flexible, moving in and out according to the exigencies of the 
work’? 

A. Yes, sir. 

Mr. Krum: Not the end of the cylinder itself? 

Witness: There is a movable dise on the inside of each end rep- 

resented in the drawing by figure 5. 
92 Q. What I wish to get at is whether the spring operates 
from the disc by an exterior arrangement or interior arrange- 
ment? 

A. By an exterior arrangement. 

Q. It is not a direct application of a spring to the hide, but by a 
contrivance as you represent here, which is exterior in arrangement. 

A. Yes, sir. : 

Q. So that—correct me if I am wrong—vou have a cylinder as 
described, into which your hides are put in the manner you describe, 
und instead of using a stationary weight or weight with levers with 
respect thereto you put in directly to that cylinder a contrivance 
represented here with your springs attached to the exterior, so that 
as the discs move backwards and forwards the springs guide or, in 
other words, determine the operative flexibility of force and strength, 
but these are entirely exterior to the cylinder itself on the outside? 

A. Yes, sir; this dise is slipped over the shaft, and that circle is, 
of course, in the center of the shaft. 
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Q. You have this movable with the springs, as I understand it, 
and what for the present purposes I will call the arms? 

A. Yes, sir; projecting outside of the machine. 

Q. The springs are connected from one end of the disc to the 
other, or the two discs operating the movement? 

A. There it shows at the top of the drawing. 

Q. They are both outside? 

A. Yes, sir. 

Q. Now, the two dises are moved back wards and forwards accord- 
ing to the necessities of the mechanical operation with these springs 
to determine the force of the pressure or the flexibility, but they are 
exterior entirely to the cylinder itself; they guide the discs by that 
exterior construction. Is that so? 

A. Yes, sir; with the exception that the dises here, of course, 
93 follow the shaft. 

Q. But still that is the interior construction. I wish to 
know how you manage your press. Getting the discs by the con- 
trivance higher up here; here is a disc moving in, and here is 
another, but these springs are merely to determine the force of 
the pressure which occasions may require—that is, it gives and takes. 

Mr. WHeaton: Did your honor inquire about the use of those 
screw bolts? 

Q. These screws; what are they ? 

A. These screws enter in the ends of the arms or projections of 
the dises and by turning either of these wheels in the center they 
either lengthen these bolts on which there are threads or shorten, 
just as the case may be. 

Q. You mear. by that, do you not, that you set your springs by 
that operation ‘ 

A. Yes, sir. | . 

(). Here is a disc to be moved; here are the arms. Now, what 
amount of pressure do you want; you can determine that by giving 
more or less attention to your screws, can you ? 

A. Yes. 

Q. And having done that, if you have thick hides in you will 
give one turn for your springs, making it more or less as the occasion 
may require furce for pressure ? 

A. Yes. 

Q. The use of the screw at the end of the spring shaft, [ would 
call it, is merely to set your springs to operate when you feed it with 
your hides ? : 

A. Yes. 


94 Ws. Royer, sworn and examined, testified as follows: 
(By Mr. WHEATON :) 


Q. Please state your age, residence, and occupation. 

A. My name is William Royer; I am 45; I reside at 3653 Fin- 
ney avenue, St. Louis. 

(). What is your occupation? 

A. Iam not engaged in any business at present. 
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Q. When, if ever, were you in the employ of the defendant in this 
case, The Schultz Belting Company ? 

A. I was in their employ about 6 years. 

Q. In whose employ were you before that? 

A. I was in the elothiog business—wholesale clothing—Henry 
W. King & Co., Chicago, four years; Young Bros. & Co., St. Louis, 
10 years. . 

Q. What years was it that you were in the defendant’s employ ? 

A. I was one year in their employ in 1879—I think ’8 or ’9, Iam 
not sure which—and then I was‘not in their employ for a year ; then 
I commenced again in February, 1880. I wasin their employ one 
vear or about one year, not quite a year, 78 or ’9, I forget which, and 
then I was not in their employ for about a year, commencing Feb- 
ruary, 1880, when I was in their employ five years up to a year ago, 
October Ist, 1885. 

QQ. What position did you fill as employé of the defendant during 
those years? 

A. The first vear I was with them I bought the hides and after 
that for five years I solicited orders for belting and did the collec- 
tion and all the. outside business, attending to the rates of freight, 
getting bills of lading, etc., general outside business. 

Q. Who was the managing agent or head managing agent of the 
defendant during the time you were in its employ? 

A. The president, J. A. J. Schultz, was the general manager. 
95 Q. Do you know the kind of machines the defendant used 
for treating its lace leather and belting ? 

A. Yes, sir; I have seen them. I aim not’a mechanic and I do 
not know that I can describe them. 

Q. State whether you know of the time John A. Schultz, the first 
one you have mentioned, first learned that method of treating hides. 


Objected to. 
(By the Court :) 


Q. Do you say you were a tanner; what were you raised to? 
A..I am not doing anything now. 
Q. But what have you been doing ? 
A 

Q 

A 


. While‘! was with the defendants 
. You were raised to some business, I suppose ? 
. I have been in various businesses. 
Q. Are you a machinist ? 
A. Well, no, I am not a machinist. 
Q. Are you a tanner? 
A. I have some knowledge of tanning. 
Q. Did you ever work for the defendants? 
A. I worked for them 5 or 6 years. 
. Whilst they were engaged in the business of tanning or mak- 
ing belting ? 
A. Yes, sir. 
Q. How did they do it? 
A. How did they do it? 
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Q. Yes; make their belting ? 

A. Well, they softened the leather by machinery. 

Q. Then what? 

A. Softening the leather by machinery, they set it out and hung it 
up to dry and cut it up into belting. 

Q. After the hides were hung up to dry they were cut up into 


belting ? 
A. Yes. 
: Q. Didn’t they do anything intermediate — that? Do you 
96 understand me? First you have the rawhide; then what did 


you do? 

A. Well you unhair that hide—put it in lime and unhair it. 

Q. Having done that, what next? 

A. The next, they put it into liquor. 

Q. After that, then what ? 

A. After having tanned it a certain time they hang it up to dry. 

Q. Then what? 

A. Then dampen the hides down and put this grease or stuffing 
on them and put them in the machine. 

(). That is the point we wish to get at. Having put it into this 
machine—what was that machine? 

A. That machine is what the witness described before ; he gave a 
pretty good definition or description of it. 7 

(). When did you first go into the employ of this defendant com- 
pany? 

A. In 1875 or "9. 

Q. By what machinery were they operating at that time ? 

A. They were using this form, Exhibit 1; that is a fair represen- 
tation. 


(By Mr. WHEATON:) 


Q. What form of machine for treating rawhide or leather did you 
first know John A. Schuitz, the president of this company, to use ? 


Objected to; overruled. 


A. This is the same machine that I saw them use. I never saw 
one of those machines. 

Mr. Waeaton: Perhaps I am in error; I am inclined to think I 
am. Did you know John A. Shultz when he was in partnership 
with Lewis Royer? 

A. I have known him all my life. 

Q. Do you know of the fact of his being in partnership with Lewis 
Royer for awhile ? 

A. Only what he told me. I never met Lewis Royer; never knew 
him. The Schultz Company was probably in operation two years, I 

think, or more before I was in its employ. 
97 Mr. WHeaton: I think I am mistaken as to what the 
knowledge of this witness is. Your name happened to be 
the same as the plaintiffs. Are you acquainted with him or a 
stranger to him? 
A. I have met him in the last few days. 
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Q. You are of no kin to him ? 
A. Well, I du not know; I may be—distant. 

Q. You are a stranger to this controversy—have no interest in 
this controversy ? 
A. Sir? 
Q. You are no party to this controversy ? 
A. No, sir. 


98 The Court (at the conclusion of the testimony of. Mr. 

Royer): I understand this witness to say that this is sub- 
stantially the machine operated by the defendant ever since he has 
known anything of it. 

Mr. Krum: There is no dispute about that. It is the only ma- 
chine the Schultz Belting Company has ever operated. 

Mr. WHEAToN: We will now go on to the question of damages. 

Mr. Krum: I submit they have not shown any infringement as 
yet. 

The Court: That is the point. Of course the logical order is for 
the plaintiff to finish his case, but it was understood, I thought, you 
reserved the question of damages until the court passed on the in- 
fringement. Therefore the party may rest if he chooses to do so, 
and we will then be brought down to the question of infringement. 
If the court decides in your favor there will be no need of wasting 
any more time. If it decides against you or refers it to the jury, 
then that will open up that inquiry. With that understanding the 
question of damages is open to you. 

Mr. Wuraton: I am satisfied we have .proved a palpable in- 
fringement of both claims of the patent. ! 

The Court (to Judge Krum): I suppose you demur to the 
evidence on the ground of no infringement ? 

Mr. Krum: Yes. 

The Court: That presents the question. 

Mr. Krum: I ask the court to instruct the jury to find for the 
defendant on that ground. 

Mr. WHEATON: We are not through with our evidence yet. 
99 The Court: I thought they had closed, as far as the ques- 
tion of infringement was concerned. 

Mr. WHEaton: We expect, on Monday morning, that we will 
have the model here. If your honor is going to pass on this ques- 
tion, | would like to be heard on it. I am satisfied that we have 
proved a palpable infringement, showing the defendant’s machine 
to be exactly what is described in the patent, or a mechanical 
equivalent. 

The Court: You only wish, I understand, to get a model of this 
contrivance of the defendant ? 

Mr. WHeEaton: Yes; a model of the shaft with the clamps and 
cylinder, and we will be able to complete it in that time. 

The Court: I think I understand it. If I do not, you may help 
me out with the model. The special point I have in view now is, 
in order to save time, that that which is to be the primary strain of 
the case shall be considered. 
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Plaintiff next offered in evidence a model of the machine used 
by defendant, made from defendant’s drawings of defendant’s ma- 
chine, which was admitted by defendant to be a correct model of 
the machines used by defendant, which plaintiff asks the court to 


mark as an exhibit and make same a part of the record, which is’ 


accordingly done, and said model is herewith made part of the 
record herein, and the same is marked “ Plaintiff’s Exhibit Model 
of Defendant’s Machine.” | 

This was all the evidence offered by plaintiff on the question of 
infringement, the court having suggested that plaintiff introduce no 
evidence on the question of damages or other questions until the 
evidence on the matter of infringement or non-infringement had 
been offered and the question of infringement or non-infringement 
had been passed upon. 


100 The defendant thereupon demurred to the evidence intro- 
duced by plaintiff on the question of infringement. 

The court, on the fourth day of October, 1886, sustained defend- 

ant’s demurrer to the evidence and instructed the jury to render a 

verdict for defendant, and in so doing gave the following opinion: 


Charge to the Jury, October 4, 1886. 


In the Circuit Court of the United States for the Eastern District 
of Missouri. 


HERMAN ROYER 
vs. No. 2578. 
ScHuULTz BettinG Co. 


Treat, J. (orally): 

GENTLEMEN OF THE JURY: It must be borne in mind in all of 
these cases that the party is not patenting a principle—or, in other 
words, a result to be produced—but he is patenting machinery by 
which that result can be produced. 

This is a combination patent, divided into two claims, and in the 


present stage of the inquiry the question is whether the defendant | 


uses either of these combinations. The explanatory part, or speci- 
fications, indicates the function or office to be effected by the plain- 
tiff’s special mechanism. ‘The first is “the vertical shaft B, with 
slot B' and set screws 5 6, the shaft having a forward and backward 
motion, substantially and for the purposes described.” That forward 
and backward motion is no part of the invention, but is a mode of 
producing a result. The party does not claim, and evidently 
101 could not do it, the pulleys, shafts, and beveled wheels, as 
they are common mechanical contrivances. 

Now, what is his invention? It is a vertical shaft, with a slot 
and set screws, under such conditions as explained therein that it 
may be moved backwards and forwards. 

The ordinary doctrine in law concerning patents is that if a party 
insists on a patent for a combination of devices (whether new or 
old is material) each element of the combination is an essential 
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element, so that one who uses a combination in some respects, but 
omits one of the elements that the patentee chooses to describe as 
essential, the supposed infringer does not infringe. The patentee is 
supposed to describe clearly and fully all the elements which he 
thinks essential to produce the result desired. If he chooses to 
crowd his supposed inventions or combinations with elements that 
have no functions whatsoever, and a party chooses to use a like con- 
trivance omitting some of those elements, he does not infringe. 
The reason of the rule, as explained by the Supreme Court, very 
frequently is this, that— ° 

First. A patty claiming a patent should not encumber the com- 
bination or device with matters that are wholly unessential and 
thereby block the path of improvement or invention. If he chooses 
to put such in his contrivance he must abide by the result. 

Now, what is the essential element of this first claim, in the light 
of the specifications stated ? 

A vertical shaft with a slot and set screws, with such contrivances 
attached thereto that this central shaft may move backwards and 

forwards for the purposes stated in the specification. 
102 Is there a slot or an equivalent thereto in the defendant’s 
machine ? 

If there is anything of that description falling within the doc- 
trine of mechanical equivalents he violates the first claim. 

It seeras he has omitted the slot altogether. Without the slot, as 
this patent is described by the plaintiff, there is nothing new and 
nothing of the slightest importance connected with it. It would 
be the commonest thought of any one, if he wished to make a coil, 
that he must fasten the end somehow before he begins the coil. 
There are a variety of devices for that purpose and very simple. 
One would be set screws, but set screws, according to the theory of 
the patent, were not adequate. Therefore he wanted a slot as con- 
nected therewith, and, as far as I can discover, the defendant uses 
no slot at all. 

The second claim 

Mr. WHeEaton: If your honor will pass that until the model 
comes we will show your honor there is a slot in the defendant’s 
machine as plain as can be. 

The Court: That is what you have been trying to do for two or 
three days. The second claim is this: “The pins or rollers C C C, 
set in rings D and D', together with a grooved weight,” substantially 
as described. 

Now, the fact that the defendant uses a machine horizontally in- 
stead of vertically would not excuse him from the allegation of in- 
fringement; but first we must know what is the defendant's claim 
in that particular. For the purpose of compression on the edges of 
the coil he has a vertical contrivance, the lower dise being firm and 
the weight above moving in proper grooves, and an opening for the 
shaft, so that it may move up and down according to the necessi- 
ties of the pressure. 


9—288 


66 HERMAN ROYER VS. THE SCHULTZ BELTING CO. 


105 We heard testimony to show that the plaintiff’s contriv- 
ance requires more than the weight of the upper disc, or, as 
he calls it, the grooved weight I. 

Practically, it was of very little moment. The weight was to be 
varied, and the patentee himself, on the stand as witness, says, “ with- 
out any particular amount of weight,” because somebody had sug- 
gested, which is not indicated in his patent at all, that the press- 
ure might be produced by an external contrivance irrespective of 
such weight. Now, if somebody has invented what would be im- 
provements merely, the defendant supposed to infringe may be an 
improver, but he is none the less an infringer. Herein the court is 
reduced to the necessity of determining, first, has this defendant 
used the patentee’s contrivance, as indicated in claim 2, or a me- 
chanical equivalent therefor. It appears that the defendant, plac- 
ing his contrivance horizontally instead of trusting to gravity merely 
with the weight itself on the one hand, used springs. Under ordi- 
nary modes operating a spring may effect precisely the same end as 
a small vertical weight, but what does the defendant do? He has 
a contrivance which, in many particulars, differs very essentially 
from the-plaintiff’s mode of operation. No slot, no vertical press- 
ure—a coiling process (in that respect like the patentee’s), by which 
a like result mav be produced with an essential element of the com- 
bination omitted. When I say omitted I mean that the function of 
the spring is the same as the weight; but there are other elements 
of the combination, the pins or rollers, rings, the upper end and the 
lower fixed, operating in the manner which he has described. 

Without proceeding further with regard to the matter, I have in- 

dicated in a general way the views the court entertains in 
104 respect to the question under investigation. The only diffi- 

culty that has been presented to my mind in regard to the 
matter is with reference to the doctrine supposed to be laid down in 
13 Wallace in the case cited, whether the court, instead of present- 
ing these matters to the jury, should undertake at this stage of the 
inquiry to determine for itself. That case in 15 Wallace is familiar 
to the profession. I suppose it is also familiar that since then there 
have been at least four or five decisions by the Supreme Court modi- 
fying that doctrine essentially. In other words, in the course of a 
trial before a jury, the plaintiff having closed, the court is at liberty 
at that stage of the case to instruct a verdict for the defendant, and 
that is exactly like this case, and the instruction will be accordingly. 


To so much of said opinion of tl. court as sustains the demurrer 
of defendant and to so much of the charge of the court as instructs 
the jury to find for defendant the plaintiff duly excepted at the 
time, and within four days thereafter, to wit, on the sixth day of 
October, 1886, plaintiff filed a motion for a new trial in words and 
figures as follows, to wit: 


HERMAN ROYER VS. THE SCHULTZ BELTING CO. 


105 United States Circuit Court, Eastern District of Missouri. 
HERMAN Royer, P!’ff, ! 
US, 
Tue Scuuttz Bettina Co., Def’t. 


Now, at this day, comes the plaintiff, Herman Royer, and moves 
the court to set aside the verdict of the jury in the above-entitled 
cause and grant him a new trial— 

1. Because the court erred in sustaining a demurrer to the plain- 
tiff’s evidence. 

2. Because the court erred in instructing the jury to find a verdict 
for the defendant. 

3. Because the plaintiff was taken by surprise by reason of the 
fact that he was not permitted by the court to introduce in evidence 
a portion of his testimony bearing upon the question of infringe- 
ment of his patent. 

4. Because the court decided the demurrer without having all the 
evidence, which he was induced to believe and did believe he had 
a right to offer before the final decision of the court upon suid de- 
murrer, and in refusing to permit that evidence to go to the court 
and jury, which said evidence was material to the determination of 
the issues in this cause. 

M. A. WHEATON & 
BROADHEAD & HAEUSSLER, 
Att’ys for PUG. 


Which said motion for new trial, being submitted to the court, on 

argument of plaintiff and defendant, was by the court, on Nov. 3rd, 

1886, overruled and final judgment rendered for defendant ; 

106 to which action of the court plaintiff then and there duly ex- 

cepted ; and, as all of said matters and things do not appear 

of record, plaintiff now presents this his bill of exceptions, ond take 

that the same may be signed and sealed and made a part of the 
record, which is done accordingly this lst day of December, 1886. 
SAMUEL TREAT. [seatr.] 


Said bond is in words and figures following, to wit: 


107 Know all men by these presents that we, Herman Royer, 

us principal, and are held and firmly bound unto 
the Shultz Belting Company in the full and just sum of five hun- 
dred dollars, to be paid to the said Shultz Belting Company, its suc- 
cessor or successors or assigns; to which payment, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. Sealed with our seals and 
dated this third day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-six. 

Whereas lately, at the September term, 1886, of the circuit court 
of the United States for the eastern district of Missouri, in a suit 
depending in said court between Herman Royer, plaintiff, and The 
Shultz Belting Company, defendant, — was rendered against the said 
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Herman Royer, plaintiff, and the said Herman Royer having ob- 
tained a writ of error of the said court to reverse the judgment in 
the aforesaid suit and a citation, directed to the said Shultz Belting 
Company, citing and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Herman Royer shall prosecute said writ to effect and answer all 
damages and costs if he fail to make good his plea, then the above 
obligation to be void; else to remain in full force and virtue. 
Sealed and delivered in presence of— 

HERMAN ROYER. SEAL. | 
JNO. H. TERRY. SEAL., 
CHAS. WILLEMSEN. [seat. 


Approved by— 


SAMUEL TREAT, Judge. 


[Endorsed:] No. 2578. United States circuit court, eastern district 
of Missouri. Herman Rovers. Shultz Belting Co. Bond, $500.90. 
Herman Royer, principal; John H. Terry & Chas. Willimsen, sure- 
ties. Filed 3d day of Dec., 1886. A. P. Selby, clerk. 


108  Uwnirep-Strates or AMERICA, 
Eastern District of Missouri, 

I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true transcript of the record, proceedings, 
and proof in case No. 2578 of Herman Royer, plaintiff, against 
Shultz Belting Company, defendant, as fully as the same remain on 
file and of record in said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said district, 
this seventh day of January, in the year of our Lord eighteen hun- 
dred and eighty-seven. 

{Seal of the United States Cireuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk of said Court. 


[ Endorsed :] No. 2578. United States circuit court, eastern dis- 
trict of Missouri. Herman Royer against Shultz Belting Company. 
Duly certified transcript in the above-entitled cause. 


Endorsed on cover: E. Missouri C.C. U.S. No. 288. Herman 
Royer, plaintiff in error, vs. The Schultz Belting Company. Filed 
January 28, 1887. 
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Gn the Supreme Court 


OF THE 


UNITED STATES, 


Octoses TERM, 1889. 


HERMAN ROYER, 
Plaintiff in Error, 


vs. 


THE SCHULTZ BELTING COM- 
PANY, In Error to the Circuit 
Court of the United States for 
the Eastern District of Missouri. 


POINTS AND AUTHORITIES OF THE PLAINTIFF 
IN ERROR. 


This action is a suit at law, brought by the 
plaintiff, Herman Royer, against the defendant, 
' to recover damages for an alleged infringement 
of U.S. Letters Patent No. 77,920, dated May 
12th, 1868, and granted to Herman Royer and 
Louis Royer for an improved machine for treat- 


ing hides. Louis Royer assigned his interest in 


the patent and damages to the plaintiff. 


In making the invention the patentees were 
striving to construct a machine for treating dry 
hard rawhides so as to make them soft by a 
mechanical loosening of the fibers thereof, which 
loosening was to be effected through the operation 
of mechanical action alone. During the mechani- 
eal action a stuffing of some greasy compound was 
worked into the hide for the purpose of preserv- 
ing it after it was finished and ready for market. 
The hides were not submitted to any taaning or 
chemical treatment of any nature or kind. It 
was rawhide at the commencement of the treat- 
ment and it was rawhide at the end of the treat- 


ment, and nothing else. 


The patentees were striving to reduce by this 
mechancial operation the hard rawhides which had 
been unhaired and dried, to a soft pliable con- 
dition by mechanical action alone, and by work- 
ing into them some preserving compound so as 
to produce an article which would not be leather, 
although of a nature analagous to leather, but 
which would bea great deal strongerand more use- 
ful than leather for such purposes as lacing and 
belting for small, swift running belt pulleys. It 
was already known that the dry hard rawhide could 


no. 
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be rendered soft by bending it back and forth. No 
means, however, had been discovered by whicha 
hide thus made soft and pliable by mechanical 
action could be preserved so as to be utilized in 
trade as an article of commerce. At the time 
the patentees invented the patented machine, 
even they had not yet found any preservative 
substance or compound which would protect the 
hide after it was softened by mechanical action 
from the attacks of rats and vermin, or that 
would prevent it from returning back to its dry 
hard condition, as it was inclined to do. It was, 
in fact, several years after the invention of the 
patented machine mentioned, that the article 
sought for was obtained. Herman Royer, the 
plaintiff in this case, finally succeeded in pro- 
ducing the article. 


In their efforts it was necessary for the in- 
ventors to produce a machine which would prop- 
erly soften the hide by mechanical action. This 
was a task of great difficulty; and although start- 
ing from Royer’s creation and production of it, 
the article has been produced in large quantities 
of late years by many manufacturers in different 
parts of the United States; and although a great 
many different kinds of machines have been 
tested and tried, none yet have been discovered 
that did not work and operate upon the principle 


of the machine covered by the patent sued upon 
in this case, and contain its essential devices and 


combinations of elements. 


As is well known, no two hides can be found 
of exactly the same thickness, or the same de- 
gree of stiffness when dry. Besides this differ- 
ence in the thickness and stiffness of different 
hides, the different parts of any one hide is of 
very different degrees of thickness. Every dry 
hide will be three times as thick and stiff in 


some places as it will be in others. 


Up to the time of the patentees’ invention no 
machine had ever been made or devised that would 
soften a dry hide by mechanical action equally through- 
out all of us parts. 


In any of the machines then known for treat- 
ing hides, the thin parts of the hides were liable 
to be worn out. while the thick part of the hides 
would still remain hard and but partially affected 
by the mechanical treatment. Experience has 
also proved that in order to soften the hides well, 
and produce a good article of what is now known 
as “fulled rawhide,” it was necessary that the 
mechanical action should be kept up for a space 
of several hours, and should be so active and 
severe that the hides under treatment will be 


kept very warm by the mechanical action alone. 
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The hides must be softened by the mechanical 
loosening of the fibers, and this can be accom- 
plished only by mechanical action. If the hides 
are saturated with steam or water or any other 
fluid, they will be softened by such saturation; 
and the bending of them will not loosen their 
fibers mechanically, and no good or permanent 
effect will be produced upon them by mechanical 
action. 


The article which the two Royers were striv- 
ing to produce when they invented the machine 
patented, must be manufactured by treating the 
hides to mechancial action while they were in a 
practically dry condition; they must be 30 dry that 
the bending operation would - permanently loosen the 
fibers of the hide from each other. This treatment 
by mechanical action of the dry rawhide was a dis- 
tinguishing feature that separated the process 
which the Royers were then endeavoring to make 
successful, and which Herman Royer finally did 
make successful, from all other processes known 
for converting animal hides into any species of 
leather, or articles analagous to leather, that 
were articles of commerce in the world’s markets. 
By the term ‘any species of leather,’ are in- 
cluded morocco, buck-skin, glove leather 
chamois skins and all articles manufactured from 
hides that were used in commerce and which 


were ina soft pliable condition. There was a 
kind of riding whip upon the market which was 
manufactured of rawhide and which was called 
by the name of “rawhide” or “cowhide” that 
was an article of commerce. This whip, how- 
ever, was hard and stiff instead of being soft and 


pliable; and it was not known as leather. 


The new machine for treating rawhides that is 
covered by the plaintiff's patent, was made by 
constructing a vertical crib of iron bars standing 
in a cirele around and concentric with a center 
shaft. The ends of these concentrically arranged 
bars were fastened in appropriate disks or rings 
and thereby were held in their proper position. 
The circular crib, made by these bars, did not re- 
volve, but remained stationary. The central 


shaft, however, did revolve. 


A vertical slot was made in the central shaft 
in which one edge or end of a hide would be in- 
serted and there held with set-screws. Several 
hides would be treated in the machine at one and 
the same time. An end of each one of the hides 
to be treated in one batch being fastened in 
the vertical slot in the shaft mentioned, and 
there fastened with set-screws; the shaft was 
made to revolve, and in revolving it would 
draw the hides into the crib through a space 


between the bars and wind them in a coil 
around the shaft. Enough hides would be put 
in the machine at once to entirely fill, under con- 
siderable pressure, the diameter of the crib. 
The hides so drawn into the crib would be drawn 
in with considerable power, and they would be 
held by the crib of concentric bars mentioned un- 
der a considerable pressure. When the hides had 
been all drawn into the cylindrical crib, and form- 
ed into the compressed coil around the central 
shaft, filling the crib tightly, the motion of the 
central shaft would be reversed and it would begin 
to unwind the hides from one direction and wind 
them round itself in the opposite direction. 
This reversed revolving of the shaft continued 
until the hides were all wound around it in a 
coil in the opposite direction, the hides all the 
time being under pressure. The shaft was then 
again reversed and the coil and hides were again 
unwound and re-wound in the opposite direc- 
tion. During this unwinding from one direction 
and re-winding in the opposite direction around 
the central shaft, the hides were under a high 
degree of pressure, and the peculiar method of 
unwinding in one direction and re-winding in 
the opposite direction around the central shaft 
resulted in producing a progressive double in the 
hide, which would commence at the end or edge 


which would progress through the hide bending 
every particle of it, whether it was a thick part 
or a thin part, precisely alike and under the 
same degree of pressure. The pressure and mo- 
tive power being sufficient to cause the thickest 
and strongest and most stubborn parts of the 
hide to yield to the doubling and bending pro- 
cess, the same as did the thinner parts of the 
hide. It was found necessary not only to have 
the coil of hides under a high degree of pressure 
inside of the crib, but in addition thereto a 
weight had to be added on the top of the coil of 
hides so as to produce a pressure through the 
coil of hides in the direction of the shaft length- 


wise with the erib. 


The machine thus invented by the patentees 
was entirely new, both in its construction and 
mode of operation. No other machine acting to 
wind the hides in one direction and rewind them 
in the other direction while the hides were under 
pressure had ever been made or used. The whole 
entire plan and method of construction and op- 
eration was radical, and was new with the pat- 
entees. It was an original machine, with an 
original operation and original plan of operation, 
and it was not an improvement of any former 


machine that had ever been constructed. 


of the hide which was next to the shaft and 
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When this machine was constructed, the pat- 
entees had not yet discovered any stuffing com- 
pound that would protect the hides after they 
were manufactured into their soft and pliable 
condition into an article of commerce, and Louis 
Royer, one of the patentees, then dropped out of 
the enterprise and Herman Royer pursued it 
alone, and, about the year 1871, succeeded in 
producing the desired article. 


The defendant corporation was organized about 
the year 1877, and went into business, manu- 
facturing what it calls “ fulled leather,” which is 
an article made from animal hides, and is partly 
tanned and partly raw. It first unhairs its hides 
and then treats thei to a solution of alum and salt, 
which treatment, it claims, partly tans the hides. 
The hides are then washed and dried, in which 
condition they are hard and stiff, the same as 
dry hard hides entirely raw. The defendant 
then “‘fulls” the hides in the same manner and, 
as the plaintiff claims, in the same kind of ma- 
chines as the plaintiff treats his raw hides. 


Prior to the beginning of this action, Louis 
Royer assigned to the plaintiff his half interest 
in the said Letters Patent, together with all dam- 
ages and rights of action, &c., which had then 
accrued. 
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This action was brought in the usual form, 
process was issued and served, and the defend- 
ants appeared and answered. The trial came on 
in regular course, a jury was impanelled, and the 
plaintiff put in his testimony on the question of 
infringement. All of the testimony is contained 
in the bill of exceptions, and is shown in the 
record herein. When the plaintiff had put in his 
evidence to show the defendant's infringement, 
he was proceeding to introduce testimony to show 
what damages he had sustained when the de- 
fendant demurred to the evidence introduced by 
the plaintiff! on the question of infringement. 
The Court sustained the demurrer to the said 
evidence on the issue of infringement, and in- 


structed the jury to render a verdict for the de- 


{ ? 


fendant, and rendered the “ opinion” which is in 


the record from folios 100 to 104. 


The plaintiff duly excepted to so much of the 
opinion of the Court as sustained the demurrer 
of the defendant to the evidence, and also to so 
much of the charge of the Court as instructed 
the jury to find for defendant. 


The questions involved on this appeal are, first: 
Was the Court correct in sustaining the de- 
fendant’s demurrer to the said evidence on the 
question of infringement; and second: 
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Was the Court correct in instructing the jury 
to find a verdict for the defendant? 


The plaintiff in error assigns as the errors 
which he now relies upon, first: Error in the 
Court ‘in sustaining the defendants’ demur- 
rer to the plaintiff's evidence on the ques- 
tion of infringement; and, second: Error of the 
Court in instructing the jury to find a verdict 
for the defendant. 


Argument. 


The questions involved on the hearing of this 
case are: | 

First—Were the facts which were proved by 
the uncontradicted testimony of.the witnesses, 
or admitted by both sides to exist, sufficient in 
law to establish an infringement of the patent; 
and, second: Was it proper for the Court to take 
the determination of fact away from the jury and 
instruct them to find a verdict for the defendant. 


Our first step is to examine the specifications 
and drawings of the patent. They are in the 
record, pages 6 and 7; the drawings being marked 
7a. From the description already given the pat- 
ent is easily understood. The vertical parts which 
are set in the circle and form the cylindrical crib 
or cage are marked with the letters C C C C. 
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The vertical shaft is marked with the letter 
B, the slot in the vertical shaft into which the 
ends of the hides are fastened, is marked with 
the letter B’,and the set-screws which fasten 
the ends of the hides in the slot, are marked 
with bb b. The upper and lower rings into 
which the ends of the vertical bars are secured 
are marked respectively D. and D’. An iron 
weight having an opening through its center 
for the vertical shaft to pass through, and ver- 
tical grooves in its periphery made to fit the 
inner sides of the vertical bars C, so as to pre- 
vent it from turning around with the shaft is 
marked with the letter I, the vertical grooves 
mentioned being marked i. 


The patent has two claims, the first one is: 


“The vertical shaft B with a slot B’, and set- 
screws, 6 b b, said shaft having a forward and 
back motion, substantially as and for the pur- 


pose described.” 


Second—‘‘ The pins or rollers C C C, set in the 
rings D and D’, together with the grooved weight 
I, substantially as and for the purposes de- 


scribed.” 


The testimony shows that each and every element 
mentioned in each of the respective claims are absolute- 
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ly necessary to the success of the machine. Nota 
single one of those elements can be left out, 
unless its place is supplied by a mechanical 
equivalent, without destroying the operation and 
utility of the machine. 

The revolving shaft B must be there, the slot B’ 
for receiving the ends of the hides must be there, 
and the set-screws, b b b, which constitute the 
only means for fastening the ends or edges of the 
hides to the central shaft must be there. These 
elements constitute the entire combination of 
the first claim. 

The second claim is for the pins or rollers 
CC C set in the rings D and D’, together with 
the grooved weight I. These elements all act 
together. The pins or rollers C C C would not 
remain in their places a moment without the 
rings D and D’, or their mechanical equivalents 
to hold them there. These rollers held, by the 
said rings, constitute the circular crib or cage 
into which the hides are drawn; and the weight 
I, which is grooved upon its edge to fit the inner 
sides of the crib bars, C C C, slides downwards in- 
side of the crib and presses upon the upper end 
of the crib of hides so as to furnish the necessary 
pressure for the coil lengthwise with the shaft 
and crib. 


While the crib rollers compress the hides 


14 


across the diameter of the coil, that pressure is 
not sufficient and does not produce the necessary 
effect upon the hides without the transverse 
pressure pressing lengthwise with the crib, which 
is furnished by the grooved weight I, and pressure 
placed upon it. This weight does not furnish all 
the necessary pressure. Besides its own weight 


additional pressure is to be placed upon it. 


This is explained in the patent in the follow- 


ing language: 


“An iron weight or press is employed for 


o 
© 


‘crowding the coil of hide down after it has 


eo 
~~ 


received the forward and back action around 
the shaft.’ 
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“ An iron weight I, having an opening through 
“its center for the vertical shaft and vertical 
‘“ vrooves, i, 7,1n it to prevent its turning, is 
“ placed upon the inside of the pins or rollers, 
“ and by pressing upon this weight, the hide is com- 


‘ 


~ 


pressed edgewise, after the forward and back- 
“ward stretching or pressing is performed 
‘‘ lengthwise.” Seealso evidence of Royer, pages 
38, 39, 40 and 43. | 


The several elements covered by the two claims 
make up the entire operatwe parts of the machine, 
excepting only the driving apparatus which is 
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shown in the drawings and explained in the 
specifications, but is not specifically covered by 
the claims. It is indirectly covered by the claim 
which requires a “shaft having a forward and back 
motion; the said forward and back motion being 
obtained through the operation of the said driv- 
ing apparatus mentioned. 


The uncontradicted testimony shows that this 


was the first machine of the kind ever made. 


The following is a brief reference to the testi- 
mony which establishes the foregoing assertions, 


VIZ: 


On pages 28, 29, 30 and 31, Mr. Royer explains 
the devices described in the patent and their 
connections and operations with each other spe- 
cifically. He then states on page 32 that there 
are no other operative elements in the machine 
other than those mentioned in the claims. He 
says distinctly that there are no other operative 
elements in the machine; and an examination of 
the patent shows that he is correct in this state- 
ment. On pages 19, 21, 24 and 32 he explains 
the unwinding and rewinding of the coil and the 
progressive bend from one edge of the coil to the 
other. (On page 19 the word is printed “ band” 
in some places when it should be “ bend.”’) On 
page 21 he says: “ And in that manner I produced 
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arolling motion through the hide.’ On pages 18, 19 
in folio 26, and 44 and 45 in folio 69, the witness 
also explains that the hide is put in the machine 
nearly dry. On page 20 he explains that is the 
co-hesion of the fibers that is destroyed and not 
the ad-hesion; that the fibers are made loose, but 
not torn from each other, and on the same page 
explains that with his operation he makes a “soft 
piece of rawhide perfectly pliable throughout, 
and it has enormous strength, doubly as strong as 
a piece of tanned leather.’ It is very strong and 
pliable and soft and the fibers are all loosened. 
That in commencing the business, he had difficulty 
in making the hides perfectly pliable. For a long 
time he thought it would not be possible to 
make hides pliable throughout so there would be 
no hard spots left in some places in the neck or 
on the tlanks. On page 22 he repeats the same 
explanations, and states that he “ succeeded in 
making a rawhide pliable and leaving it so strong 
as it is, which never was done before by any one 


man that | have heard of or read of.” 


On page 26 he further states that there never 
had been any machine made that runs backwards and 
forwards on this plan; that there is not anything 
to his knowledge written, or that he has ever 
heard from other men, of any machine made on 


this plan. He says, ‘It was the first attempt to 
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prepare raw hides in this manner. On page 41 
Mr. Royer says: “ This was a new machine; such 
a thing was never made or seen before.” 


The first claim:of the patent is for the vertical 
shaft having the slot B’, set screws bbb, said shaft 
having a forward and backward motion. It is 
obvious that the elements covered by these 
claims are all essential. Not one of them can be 
left out. It includes only the revolving. shaft 
with the means for fastening one edge of the 
hides to it. Of course these are essential and 
must be there. The second claim is for the pins 
or rollers C CC, which form a cylindrical cage or 
crib with the rings at each end, into which the 
ends of these crib bars are screwed to hold them 
into position and the grooved weight [. Of 
course the crib made of the pins or rollers C 
must exist, and it could not exist without these 
ctib bars, called rollers in the claim, although 
they do not roll. Evidence, pages 29 and 18. 


And the two rings at each end of the bars, or 
mechanical equivalent, of these rings for holding 
the bars in place, must exist. The necessity of 
the grooved weight I is explained in the testi- 
mony, pages 18, 26, 33, 46, 53, and elsewhere. 
On pages 18, 19, 26, 54, 55, 56 and 57, is ex- 
plained the compression which must be placed 
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upon the hides while they are being treated in 
the machine, in order to produce the effect of 
loosening the fibers and making the hides soft 
and pliable. This compression is lengthwise with 
the coil of hides. On page 25 he says: 


“That weight on top of these hides is essen- 
“ tial; without the weight no rawhide can be made; no 
‘ positive confinement of hides in or around the 
‘the cage can take place, and no efficient work 
“can be produced without the weight,’ &e. On 
page 26, referring to the weight, he says: “ No 


leather can be made without it.” 


There is no contradiction of this testimony, 
and, as it must be taken as true, it follows that 
every element of the second claim is an absolute 
necessity. Not one of those elements can be left 
out, and a machine produced capable of accom- 
plishing the manufacture of this ‘‘fulled raw- 
hide.” 


It is explained throughout the testimony that 
the compression or pressure put upon the hides, 
in connection with the mechanical action of the 


machine, produces a high degree of warmth. 
Pages 26 and 57. 


— a? 
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Infringement. 


The defendant has been using several machines, 
the description of which is set out in the record. 
There is no dispute as to either the construction 
or operation of defendant's machines. A draw- 
ing of the several parts of the defendant's ma- 
chines is put iu evidence, and it is pasted in the 
record between pages 48 and 49. These draw- 
ings are marked Ex. I, and were admitted to be 
correct drawings of the defendant's machine. 
Record, page 49. They, and the defendant's 
machines, are described by Herman Royer 
partially, and by W. H. Arendt, one of the de- 
fendant’s employees, more fully and specifically. 
Record. from pages 49 to 60. 


The cylinder of the defendant's machine, which 
answers to the cylindrical cage or crib of the 
plaintiff's patent, is fixed horizontally instead of 
perpendicularly. It is constructed of two-half 
cylinders made of cast iron, and imside of those 
cylinders are fixed semi-circular strips of wood which 
go lengthwise with the cylinder, so that its in- 
side surface is practically the same as the inside 
surface of the plaintiff’scrib. In both instances 
the inside circle of the crib is made up of 
bars that are semi-circular in cross section, 
and which run the whole length of the crib. 
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The ends of the defendant's semi - cylinders 
are secured in their position by devices which 
hold them for all practical purposes the same as 
rings B and B’ hold the plaintiff's bars in posi- 
tion. The whole make a crib as the plaintiff's 
make acrib. The size of the plaintiff's crib as 
he uses it, is about 12 or 14 inches in diameter 
and about 40 inches in length. The revolving 
shaft which passes through it is about 4 inches. 
Record pages 17 and * The size of the de- 
fendant’s cylinder is about 14 or 15 inches in 
diameter on the inside. Record pages 53-54, 
again on page 98. Its general proportions are 
shown by the drawings of it, to be about the 
same as those of the plaintiff’s patent. The de- 
fendant’s shaft has one-half of its diameter re- 
movable in that part of it to Which the hides are 
fastened, as shown in figure 4 in Ex. L, and as 
explained in the testimony. The half diameter 
of the shaft which is so removable, is in sections 


and they are held to the other part of the shaft, 


when fastened to it by screws. The edges of 


the hides are fastened to the shaft by unscrew- 


ing these sections and placing one edge of the 


hides upon the face of the solid half of the cylin- 


‘der which remains in the machine. 


' 


The seetions are then serewed on over the 


edges of the hides in which position they act as 


a, (eg, a 
° a 
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clamps holding the hide fast between the two 
halves of the shaft. Grooves run lengthwise 
along the face of the solid half of the shaft and 
ribs which run along the face of the removable 
sections press the edge of the hides which is fast- 
ened in the shaft down into the groove men- 
tioned, and operate as a sort of brake to hold 
the edge of the hide in the shaft more securely. 
All of this is explained in the testimony of Mr. 
Arendt in the record on pages 49 to 60, and 
partly in the testimony of the plaintiff, pages 
25, 26, 33, 34, 35, 36, 37, and more or less on to 
page 49. There is a long opening in the side of 
defendant s cylinder through which the hides are 
drawn into it when the shaft is turned, the same 
as the hides are drawn into the plaintiff's 
machine through one of the openings between 
the bars. 


The defendant placed its machine in a hori- 
zontal position, and therefore the necessary press- 
ure upon the ends of the coil of hides when 
they were wound round the central shaft could 
not be produced in whole or in part by any 
weight. Instead of a weight upon the upper 
end of a vertical coil of hides, as in the plaintiff's 
machine, the defendant placed two sliding disks 
upon each end of the horizontal coil of hides in 
its horizontal machine. These disks are repre- 


99 


sented in Fig. 5 of Ex. I in the drawing between 
pages 48-49 of the record. A center hole was 


in the disks for the central revolving shaft to f 


pass through. Upon each side of the central 
disk an arm extended out, reaching through the | 
sides of the slots through the cylindrical erib, | 
and along slot was sunk in the ends of each of 
these arms to receive screw bolts. See said Fig. 
5 of Exhibit I. The screw bolts used are shown 
in Fig. 7 of the same drawings. There were two 
screws, and two revolving nuts, which were 


turned by hand wheels. A frame was constructed, 


through the ends of which the bolts passed, and | 
which frame carried the nuts mentioned and con- 
nected them together, so as to permit the draw- 
ing of the bolts toward one another by the turn- 
ing of said hand wheels, all of which is shown in 
the said Fig. 7 in Ex. 1. They are also shown in 
Fig. 2 of Ex. I, which is a side elevation of the 
defendant's machine with the cylinder closed. It 
shows the arms of the disks on one side of the ma- | 


chine, the long slot through the side of the cylin- 


der, the nut and hand wheels and bolts connect- 
ing the arms of the two disks, as they are upon { 
each side of the machine. By turning the hand | 
wheels in one direction the two disks would be 

drawn together and press upon the coil of hides, J. 
and by turning them in the other direction the 


. . 
se Yo Fo 
. ‘ ‘ 


al 
* 
Se eS a a 
ss 


=~ oe —_— = 4 o — . 
$—)-— —+-—4- — 
> e 


ad 


25 


bolts would be separated and the disks allowed 
to withdraw from the ends of the coil. A spring 
was also inserted, so as to make the pressure 
yielding. 

These drawings of the defendant's machine are 
explained by Mr. Arendt. Record, pages 51 to 60. 


- The spring, however, has very little to do with 
the machine. As Mr. Royer explains on page 44 
of the record, it was the screws that did the work 
and not the springs. He thinks the spring would 
be an injury if it was allowed to operate as a 
spring, inasmuch as the hides are required to be 
held under a rigid compression, so that no yield- 
ing can take place when the thick parts of the 
hides are going through the bending operation. 
He says: 


‘| think the spring iswrong. The cubic con- 
“ tents of the hides, the material in the machine, 
‘‘ remains the same, and the object of the machine 
‘is to make the hide go in certain essential 
‘‘ bends, progressive from one end to the other, 
‘and compel the hide to go through this excess, 
‘ not for the hide to yield and get out of the way 
‘if a thick place comes, but remain and to make 
“that thick place go right through without 
“ budging.” 


~~ 


He thinks the springs are “more for looks 
than service,’ However that may be, the disks 


are drawn together by the bolts, or screws as the 
witnesses call them, and nuts, and whether the 
springs do or do not render any assistance, 
they bring the necessary pressure to bear upon 
the ends of the coil of hides in the same manner 
and with the same operation as does the weight 
| 
plaintiff’s patent. 


, and the pressure upon it, described in the 


On page 25 Mr. Royer says of the defendant's 
machines: 

“There was a shaft, a surrounding cage, an 
‘‘endwise pressure, and the shaft going back- 


‘ ward and forward the same as is mine, hav- 


“ ing the same action under the same conditions, ’ 


ete, 


Beginning at folio 40, on page 26, the plaintiff 
testifies: “That there is no difference in the 
‘mechanical action in the Schultz machine as 
“compared with the Royer machine. What one 
‘ machine will do the other will do exactly, and what 
“ with on machine can be done can be done with the 


‘ other in the same manner.” 


On pages 33, 354 and 55 he explains the con- 
struction and operation of defendant's shaft, as 
it is used for fastening and holding the ends or 


edges of the hides therein; and he tells how the 


removing of the sections of one-half of the shaft, 
placing the edge of the hides on the shaft, re- 
placing the sections and screwing them back to 
their places in the shaft clamps the edges or ends 
of the hide and holds it. It also leaves an open- 
ing through the middle of the shaft where the 
hides are fastened. A better description of the 
same is given in the testimony of Mr. Arendt, on 


pages 52 to 60, which corroborates Mr. Royer. 


The arms of the disks which extend through 
the sides of the machine to prevent its turning 
in the defendant's machine, shown in Fig. 2 
of Ex. I, performs the same service as do the 
grooves of the weight I in the plaintiff's patent. 
Both prevented the disk which pressed upon the 
end of the coil of hides from turning round with 
the central shaft. Record, pages 35, 36. 


The necessity of the pressure upon the ends 
of the coil in combination with the mechanical 
action which produces the fulled rawhide or 
“fulled leather,” is well illustrated in the evi- 
dence of Mr. Arendt, on pages 56 and 57 of the 
record. He saysthat the attendant could tell by 
the sense of touch when the hides are in a con- 
dition that require the end disks to be tightened. 
That if it is too cold, the stuffing would be stiff, 
and would not work in nicely, and that, by in- 
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creasing the end pressure on the coil the hides 
would produce certain warmth. He further 
states that as the hides become softer they occu- 
py a smaller space, and then the attendant still 
further tightens up the disk. 


On the same page, 57, he states that the belt- 
ing leather treated by the defendant in his ma- 


chine, is called by them “ fulled leather.” 


The only witnesses sworn were H. N. Cook, 
Herman Royer, W. H. Arendt, and William Roy- 
er. William Royer, who was a stranger to and 
no relation of Herman Royer, was in the employ 
of Schultz Belting Company, but his testimony 
amounts to very little. He was a sort of pur- 
chasing agent attending to outside business, and 
did not work in the factory. What little there 
is of his testimony merely corroborates that of 


the other witnesses. 


The testimony of Herman Royer and William 


H. Arendt is already discussed. 


The deposition of H. N. Cook was taken by 
the defendant, but was read in evidence by the 
plaintiff, because he considered that the deposi- 
tion, although taken by the defendant in the 
case and given by a witness who was hostile to 
the plaintiff, contained more that was in the 
plaintiff's favor than was against him. 


H. N. Cook, with a former partner named 
Beisel, had infringed upon the plaintiff's process 
patent, and a decree was obtained against them 
therefor in the U. 8. Circuit Court in San Fran- 
cisco. Instead of-using a machine like the plaint- 
iff’s, they had used a large drum, commonly 
known as a “fulling wheel,’ which had inside 
pins projecting inwardly ar6und its inside cir- 
cumference. They undertook to manufacture 
an article like the plaintiff's by putting the hides 
with a stuffing compound in that wheel and let- 
ting it revolve, in doing which it would carry 
the hides in a large heavy lump around towards 
the top of the wheel, when they would fall by 
their weight and strike heavily upon the ends of 
the pins below. 


The evidence shows that in machines like the 
plaintiff's and the defendant's, the hides are 
treated in about five hours. (Record, page 56.) 
Mr. Cook shows that (Record, folio 17) it took 
eight or ten days to treat the hides in his wheel, 
and even then, as shown by the evidence of Mr. 
Royer (Record, folio ), the hides contained 
hard spots, and were not well treated. Besides 
this, as shown by Mr. Royer, on page 24, folio 
36, those hides still had raw spotsinthem. The 
action on the hides were not regular in the Cook 
machine, while they were regular in Royer’s 
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patented machine (see top of page 24). This 
tends somewhat to show the value of the patent- 
ed machine—as it makes a better article than 
the fulling machine made, and requires buta 


fraction of the time which the wheel required. 


A more important part of Mr. Cook's testi- 
mony is that which discloses the motive and nec- 
essity which impelled him and his partner to 
undertake to manufacture the article which Royer 
was manufacturing. He states on pages 13-14 
that a long time after he had been purchasing 
the fulled rawhides from Royer he thought Mr. 
Royer used his privileges oppressively. That 
when he, Cook, had a customer, if he wanted to 
get the hides from Royer, he had to do it by 
some roundabout process—send an expressman 
with the money to get them. They were both 
in the belting business, but each had their cus- 
tomers. That if a customer of Cook wanted a 
rawhide he says: “I had to crawl on my hands 
and knees and eat a peck of dirt to get it. I 
“wasn't fond of that. I didn’t seek any great 
“ profit out of it, and didn’t get it. My idea 
of inventions is, that they are to benefit the 
race as well as the inventors themselves; and 
all men of large ideas will try and scatter 


them.” 
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This illustrates how absolutely at that time 
Mr. Royer had the rawhide business entirely in 
his own hands. He had, in fact, first created the 
article, and up to that time, while there was an in- 
creasing demand for his goods, there was no one 
but him who produced them. 


On page 16 of the record Mr. Cook also ex- 
plains how the operation of Royer’s machine on 
the hides is different from the fulling wheel, in 
that it loosens the fibres more. It is more se- 
vere, *‘ because he attacks a hide when it is dry and 
stiff and breaks it by sheer force,” etc. 


Putting all of these undisputed facts to- 
gether, and they are established even more 
fully and strongly in the testimony than I 
have stated them in this brief, and it seems be- 
yond the possibility of a doubt that the cases 
fall within the quotations of the following cases, 


V1Z.: 


In the case of Morley Machine Co. vs. Lancaster, 
129 U.S., page 263; on page 273 the Court says: 

‘Morley having been the first person who suc- 
“ceeded in producing an automatic machine for 
‘sewing buttons of the kind in question upon 
‘“‘ fabrics, is-entitled to a liberal construction of 
“the claims of his patent. He was not a mere 


improver upon a prior machine which was ca- 


~ 
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pable of accomplishing the same general result, 
in which case, bis claims would properly receive 
a narrower interpretation. This principle is 
‘well settled in the patent law, both in this 
‘country and in England. Where an invention 
‘is one of a primary character, and the mechan- 
ical functions performed by the machine are, 
as a whole, entirely new, all subsequent 
“machines which employ substantially the same 


means to accomplish the same result are in- 


fringements, although the subsequent machine 
‘may contain improvements in the separate 


‘mechanisms which go to make up the machine. 


“In McCormick vs. Talcott, 20 How., 402, 405, 


the inquiry was whether MeCormick was the 


a 
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first person who invented, ina reaping machine, 


‘ the apparatus called a divider, performing the 


a 
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‘required functions, or whether he had merely 


~ 
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improved an existing apparatus, by 1 combina- 


ee 
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tion of mechanical devices, which performed 
the same functions in a better manner. This 
Court, speaking by Mr. Justice Grier, said: ‘If 
‘he’ (the patentee) ‘be the original inventor 


és 


‘of the device or machine called the divider, 


~ 


‘*he will have a right to treat as infringers all 
“who make dividers operating on the same 


‘principle, and performing the same functions 


31 


“by a analogous means or equivalent combina- 
“*tions, even though the infringing machine 
“*may be an inprovement of the original, and 
“ “patentable as such. But if the invention 


o~ 


‘*claimed be itself but an improvement on a 
‘** known machine by a mere change of form or 
“*combination of parts, the patentee cannot 
‘“* treat another as an infringer who has im- 


Co 


‘* proved the original machine by use of a dif- 


o 


‘*ferent form or combination, performing the 
‘“ “same functions. The invenior of the first im- 
“provement cannot invoke the doctrine of 
a“ ‘equivalents to suppress all other improve- 
‘* “ments which are not mere colorable invasions 
“* of the first.’ 


‘So, also, in Raihvay Co. vs. Sayles, 97 U.S., 
‘ 5664, 556, this Court, speaking by Mr. Justice 
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‘‘ Bradley, said, in regard to brakes for eight- 
“ wheeled railroad cars: ‘ Like almost all other 
“ “inventions, that of double brakes came when, 
‘“*in the progress of mechanical improvement, 
“ ‘it was needed; and being sought by many 
‘ “minds, it is not wonderful that it was devel- 
‘oped in different and independent forms, all 
‘original, and yet all bearing a somewhat gen- 
‘eral resemblance to each other. In such: 
“cases, if one inventor precedes all the rest, and 
“ ¢ strikes out something which includes and un- 


‘derlies all they produce, he acquires a monop- 
“oly, and subjects them totribute. But if the 
“ ¢advance towards the thing desired is gradual, 
‘and proceeds step by step, so that no one can 
“* claim the complete whole, then each is enti- 
‘“<tled only to the specifie form of device which 


“ “he produces, and every other inventor is en- 


‘* titled to his own specific form, so long as it 
“ «differs from those of his competitors, and 
“ *does not include theirs. These general prin- 
‘ciples are so obvious, that they need no argu- 


‘ment or illustration to support them. 


“The same view was directly applied in Clough 
“vs. Barker, 106 U.S., 166, 177, to the Clough 
patent for an improvement in gas_ burners. 
The first claim of that patent was for ‘the bat 
‘wing burner, perforated at the base, in com- 
‘bination with the surrounding tube, substan- 
‘tially as described.’ The second claim reads 
thus: ‘In combination with the bat wing burn- 
‘er, perforated at the base, and surrounding 
' ‘tube, the tubular valve for regulating the supply 
‘of external gas to the burner, substantially as 
| “*deseribed. It appeared that in no prior 
structure had a valve arrangement been applied 
“ to regulate the flow of gas in such a combina- 


tion as that covered by the first claim of the 
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“patent. It was, therefore, held that the pat- 
‘“ entee was entitled to the benefit of the doctrine 
‘ of equivalents, as applied to the combination 
“covered by the second claim. In the defend- 
‘ants burner, the regulation was made by a 
“tubular valve on the outside of the perfora- 
‘tions, instead of on the inside, as in the pat- 
“ent. This Court said: ‘Although in the Clough 


“structure the burner and surrounding tube 


‘“* revolve together in adjusting their position in 
‘ * reference to that of the tubular valve, so as to 
‘Jet in or turn off the supply of gas through 
“the perforations, and although in the Clough 
“structure the flame revolves by the revolu- 
“*tion of the burner, and although in the de- 
“¢fendant’s burners the revolution of the sur- 
“ ‘rounding tube regulated the supply of gas 
“*through such perforations, and neither the 
“burner nor the flame revolved, the defend- 
“ fant’s valve arrangement must be held to have 
“been an equivalent for that of Clough to the 
“* * full extent to which that of Clough goes—in- 
“volving, perhaps, patentable improvements, 
“ “but still tributary or subject to the patent of 
“*Clough. It is true that that patent describes 
“the tubular valve as being inside of the 
‘ee 


burner tube. But Clough wags the first per- 
‘“*son who applied a valve regulation of any 


‘““* kind to the combination to which he applied 
‘it, and the first person who made such com- 
“bination; and he is entitled, under decisions 
“heretofore made by this Court, to hold as in- 
‘‘*fringements all valve regulations applied to 
“ * such a combination, which perform the same 
‘* office in substantially the same way as, and 
‘*were known equivalents for, his form of valve 
“regulation.” See, also, Duff vs. Sterling Pump 
“ ., 107 U. S., 636, 639.” 


The opinion of his Honor Judge Treat, is in 
the Record, from pages 64 to 66. He holds that 
the first claim is for a combination, and that if 
any element of the combination is left out of 
the defendant's machine, there is no infringe- 
ment. He then decides that the slot is one of the 
elements of the claim; and further decides that 


there is no slot in the defendant's shaft. 


We respectfully submit, that so long as the 
opening is made through the defendant's shaft 
and the edges of the hides are inserted into and 
fastened and held in that opening the same as in 
the plaintiff's slot, that such opening constitutes 
a slot literally and actually, at least while the 
hides are so inserted and held in it. 


Further than this, such opening being made 
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| through the middle of the defendant's shaft, into 


which if inserts and fastens the edges of the 
hides, the side of the shaft which it has made 
removable in sections, and the screws with which 
it fastens back in itg place the removable part 
of the shaft, and thereby the force of the screws 
makes it operate as a clamp to hold the hides 
in place, is a combination of opening shaft and 
screws which, if it does not contain the exact 
form of the device with the exact construction 
described in the claims, does contain the me- 
chanical equivalents thereof, and is an equivalent 
combination. In both cases there is an opening 
made through the center of the shaft. In both 
cases the edges of the hides are fastened into that 
opening. In both cases the fastening is accom- 
plished through the agency of screws, which 
screws pass through one side of the shaft. If 
Royer was to cut out the section of his shaft 
through which the set-screws pass, then extend 
the set-screws so they would screw into the oppo- 
site side of the shaft and fasten the hides by screw- 
ing down the section thus cut out so that it 
would form a clamp for holding their hides, he 
would have the exact form of devices which the 
defendant uses, and yet he would have fio new 
devices, nor would he have left out any of his 
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own devices, and the use, operation, effect and 


result would be the same in both eases. 


We respectfully submit, that so slight a change 
in the construction ought not to avoid the charge 


of infringement of the said first claim. 


We also respectfully submit. that the substi- 
tution by the defendants of the two end disks for 
making the necessary compression endwise on 
the coil of the hides with the hand-wheels, nuts 
and screws. either with or without the springs 
mentioned, for regulating that compression, is an 
evident mechanical equivalent for the grooved 
weight with the pressure to be placed thereon, 


as mentioned in the patent. 


Mr. Royer shows in his testimony that it re- 
quires skill and judgment to manufacture the 
article. Like other trades, it requires that a per- 
son should serve an apprenticeship and learn it 
before he can practice it well. The invention, 
not only of the machine, but also of the subse- 


quently perfected process, was so entirely new 


with the plaintiff that he was obliged to learn. 


the trade, or what he ealls the “ technical ” 
knowledge which must be aequired before the 
person would know how to treat the hide, as he 


went along. Such knowledge had never existed 


before, and of course there was no one of whom 
he could learn it. He must find it out for him- 
self or fail in his enterprise. See his explana- 
tion at pages 20 and 21, where he explains that 
although he understood the machine and had the 
necessary mechanical knowledge in 1868, and 
says: 

‘“‘ But the technical knowledge how to manipu- 
‘‘ late the hide took me a long time, and it takes 
“ some judgment to know how to work a hide.” 


He repeatedly states that it takes judgment 
and experience to know how to manufacture the 
article. After he had patented his machine and 
his process he employed workmen, and by such 
patents and employment he.furnished to the 
world the article—and a knowledge of how it could 
be produced—and others besides himself became 
skilled workmen in its manufacture. 


On page 46 he states that the skilled workmen 
understand how.much pressure is to be put endwise 
on the coil of hides. How much pressure there- 
fore should be added to the weight, I, skilled 
workmen well understood at the time that the 
defendant started into business. This testimony 
of Royer is corroborated by the testimony of 
Mr. Arendt on page 56 and 57 of the Record. 
In view of this testimony, taken in connection 
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with the whole aspect of the case, we think it is 
plain that the combination used by the defendant 
for producing the end pressure on the coil of 
hides is the exact mechanical equivalent of the 
combination made by the grooved weight, with 
the pressure to be applied thereto pointed out in 
the patent; and that the defendant’s cylindrical 
‘age, with its semi-circular inside wooden bar 
running the length of it, with the means applied 
for holding the shell, or two half cylinders, which 
comprise the cage in their places, in connection 
with the disks and devices employed with them 
for producing the necessary end pressure on the 
coil of hides, comprises a combination which is 
the exact mechanical equivalent combination of 
that specifically covered by the said second claim. 

See also Blake vs. Robertson, 94 U. 8., on pages 
732 and 733. 


We also respectfully urge that the rule laid 
down by this Court in. the case of Tucker vs. 
Spaulding, 13 Wallace, 453, ought to have been 
followed in this case. The Court, in its opinion 
on page 66, seems to impliedly admit that under 
the rule of 7ucker vs. Spaulding, the Court would 
have no right to take the question of infringe- 
ment away from the jury, under the rule that 
‘the ultimate response to the question must 
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come from the jury.” In the said case this Court 
says, page 450: 


“Whatever may be our personal opinions of 
‘“ the fitness of the gury as a tribunal to deter- 
‘‘ mine the diversity or identity in principle of 
‘‘ two mechanical instruments, it cannot be ques- 
‘“ tioned that when the plaintiff, in the exercise 
‘ of the option which the law gives him, brings 
‘his suit in the law in preference to the equity 
“ side of the Court, that question must be sub- 
‘mitted to the jury, if there is so much resem- 
‘“ blance as raises the question atall. And though 
‘the principles by which the question must be 
‘decided may be very largely propositions of 
“ law. it still remains the essential nature of the 
‘‘ jury trial that, while the Court may, on this 
‘mixed question of law and fact, lay down to 
‘‘ the jury the law which should govern them, so 
‘as to guide them to truth, and guard them 
‘against error, and may, if they disregard in- 


._“« structions, set aside their verdict, the ultimate 


‘* response to the question must come from the jury.” 
In the said case of 7ucker vs. Spaulding. | was 
one of the solicitors for the respondent, and the 
judgment was reversed solely upon the ground 
that the Court had no right to decide whether a 
certain patent to Jonah Newton was an anticipa- 
tion of Spaulding’s invention. It was ultimately 
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subsequently decided that the Newton patent 
was not any anticipation of Spaulding’s invent- 
ion. So the decision in Tucker vs. Spaulding 
seems to have been rendered solely because the 
rules of law required it. I now ask that the 
same rule of law be applied to me in this case 
that was applied to me in that. 


See also Bischoff vs. Wethered, 9 Wallace, 810. 


Respectfully submitted. 
M. A. WHEATON, 


Counsel for the Plaintiff in Error. 


IN THE 


SUPREME COURT OF THE 
UNITED STATES. 


HERMAN Royer, - Plaintiff in Error, 


0S. 


THE SHULTz BELTING ComMPANY, 
Defendant in Error. 


STATEMENT. 


This is an action at law, to recover damages for the 
alleged infringement of certain letters patent issued to 
Herman Royer and Louis Royer, May 12, 1868. 

The specification of the patent is as follows: “The 
nature of our invention is to provide an improved ma- 
chine for converting rawhides into leather, of that class 
which is used for belting, lacings and other purposes, 
where it is necessary to preserve the native strength and 
toughness without destroying or impairing the natural 
fibres or grain of the leather. In order to accomplish 
our Object, we employ a machine mounted en a suitable 
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frame, having a vertical slotted shaft to which is 
attached, at its base, a bevelled wheel between two 
bevelled pinions upon a horizontal shaft. Around the ver- 
tical shaft is placed a row of vertical pins or rollers, held 
in place by upper and lower rings, one of which is firmly 
bolted to the frame. An iron weight or press is em- 
ployed for crowding the coil of hide down after it has 
received the forward and backward action around the 
shaft.” 

The specifications describe the operation of the ma- 
chine as follows: The end of the rawhide, after it has 
been deprived of the hair, is introduced into the slot, 
set-screws are then turned against it and motion is im- 
parted to the machine, so that the hide is wound tightly 
around the vertical shaft. When this is accomplished 
and sufficient time has elapsed, the shaft is slowly re- 
versed by throwing the other pinion into gear, whereby 
the hide begins to uncoil, or double back from the shaft, 
which produces the desired result of stretching in one 
direction, and of compressing or “roughling” in the oppo- 
site direction, whereupon the weight is placed upon the 
top of the hide and pressed downward, which in a meas- 
ure compensates for the stretching lengthwise. 

The claims of the patent are: 

1. “The vertical shaft, B, with a slot B, and set 
screws b b b, said shaft having a forward and back mo- 
tion, substantially as and for the purpose described. 

2. “The pins or rollers C C C, set in the rings D and 
D, mab with the grooved weight I, ay as 
and for the purposes described.” 

At the trial below, which was before a jury, the plain- 
tiff in error conceded, that there is nothing new in the 
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device of the slot and set screws. (See cross-examina- 
tion of plaintiff in error, pages 40 and 41 printed record.) 
The plaintiff in error also conceded, that the iron weight 
I, was not alone sufficient to effectively secure the results 
arrived at by the patentee, and that whether much or 
little pressure was brought to bear upon the hides in his 
machine would necessarily depend upon the use of a 
lever in connection with the weight—the lever being an 
agency outside of the claims of the patent. (See cross- 
examination of plaintiff in error, pages 38 and 39 printed 
record.) 

The plaintiff in error introduced in evidence a model 
of his machine, from which it appeared that his so-called 
invention consists of an upright shaft set up in the cen- 
tre of a circular cage, composed of rods which are fixed 
at each end in a horizontal collar or ring. Hides having 
been fastened to the central shaft by insertion in a slot 
in such shaft, pressure is brought to bear upon the folds 
of such hides by a weight which moves within the cage 
and upon the shaft. The pressure is regulated by means 
of a lever which operates upon the weight. 

A model of the machine used by the defendant in 
error, was also introduced in evidence by the plaintiff 
in error. From this model and the testimony of the 
foreman of the defendant in error, (he being a witness 
for plaintiff in error), it appeared that the machine used 
by the defendant in error is horizontal in position; that 
it is a cast iron cylinder, made in two halves with a 
hinge on the back part of the machine, the lowe’ half 
always being stationary; that the centre of the machine 
is an horizontal shaft, in which there is no slot or open- 
ing, but a portion of whose upper half is composed of two 
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movable plates, which are screwed down upon the 
hides, so that when in position upon the hides, the 
“whole forms a smooth round shaft around which the 
hides may be wound,” and that during the revolutions 
of the shaft within the closed cylinder in which the 
hides are being fulled, pressure is exerted upon the 
edges of the folded hides by end pieces which work 
along the horizontal shaft, by means of springs placed 
and operated upon the outside of the cylinder. 

The trial Court having held the plaintiff in error to 
the introduction of all of his evidence touching infringe- 
ment, before proceeding to inquiry as to damages, the 
defendant in error, upon the conclusion of the evidence 
concerning infringement, moved the Court to charge the 
jury to return a verdict for defendant in error, because 
no infringement had been shown. . Thereupon the Court 
gave such direction, and a verdict was returned in accord- 
ance with the charge. Judgment for defendant in error 
was duly entered upon this verdict, from which judg- 
ment plaintiff in error has sued out the present writ of 
error. 


BRIEF. 


The judgment of the Court below ought not to be dis- 
turbed, for various reasons. 


L. 
The patent sued upon is void. 
a. The device sought to be covered is not an in- 
vention within meaning of the patent law. 


Brown vs.° Piper, 91 U. 8., 37. 

Pickering vs. McCullough, 104 U. 8., 318. 
Stephenson vs. R. R. Co., 114 Id., 149. 
Reckendorfer vs. Faber, 92 Id., 347. 
Slawson vs. Street R. R. Co., 107 Id., 649. 
Phillips os. Detroit, 111 Id., 606. 

Hailes vs. Van Wormer, 20 Wall., 353. 
Atlantic Works vs. Brady, 107 U. 8., 192. 
King vs. Gallun, 109 Id., 99.. 

Gardner vs. Herz, 118 Id., 180. 

Preston vs. Manard, 116 Id., 661. 

Brewing Co. vs. Gottfried, 128 Id., 158. 
Plow Co. vs. Kingman, 129 Id., 294. 
Watson vs. Railroad, 10 Sup. Ct. Rep., 465. 
Aron vs. Railway Co., 10 Sup. Ct. Rep., 24. 
Hollister vs. Manfg. Co., 113 U. 8., 59. 
Thompson vs. Bossellier, 114 Id., 1. 


b. Question open under general issue. 
Brown vs. Piper, Supra. 
Dunbar vs. Myers, 94 U. §S.,°197. 
Slawson vs. Street R. R. Co., 107 Id., 649. 
Gardner vs. Herz, 118 Id., 180. 
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Il. 


The machine or device used by the defendant in error 
is not an infringement upon either of the claims of the 
patent. 

a. Patent claims: oe 


1. Upright shaft, with slot and set screws. | 
2. Upright pins, with collars forming cage, 
and grooved weight operating in cage. 


b. Courts will take judicial notice of facts of uni- 
versal notoriety and common knowledge. 
Brown »v. Piper, 91 U.8., 37-42. 


ce. Combination covered by each claim is merely 
of dld elements. Neither shaft, nor slot, nor set 
screws new in first combination. Neither up- 
right pins, collars, nor weight new in second . 
combination. : 


d. Rule invariable, that where combination is of 
old elements, to infringe, one must use all of the 
old elements thus combined. 


Seymour vs. Osborne, 11 Wall., 555. 
Prouty vs. Ruggles, 16 Pet., 341. 
Eames vs. Godfrey, 1 Wall., 78. 
Case vs. Brown, 2 Wall., 320. 
Dunbar vs. Myers, 94 U. 8., 187. 
Fuller vs. Yentger, 94 Id., 297. 

Vance vs. Campbell, 1 Blk., 430. 

Water Meter Co. vs. Desper, 101 U. 8., 332. 

McMurray vs. Mallory, 111 Id., 97. ] 
Gage vs. Herring, 107 Id., 640. | 
Voss vs. Fisher, 113 Id., 213. 
Werner vs. King, 96 Id., 218. 
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Bridge Co. vs. Iron Co., 95 Id., 274. 
Rowell vs. Lindsay, 113 Id., 97. 
Clark vs. Beecher Mfg. Co., 115 1d., 79. 
Valve Company vs. Kunkle, 119 Id., 45. . 
Dryfoos vs. Wiese, 124 Id., 32. | 
Yale Lock Co. vs. Sargent, 117 1d., 373. 
ote Snow vs. Lake Shore R. R., 121 Id., 617. ! 
: Brown vs. Davis, 112 Id., 237. 
! , | 
e. Device of defendant does not employ slot. 
Does not employ mechanical equivalent. For 
movable parts of cylinder do not perform func- 
tion of slot substantially in same way. 


Burr vs. Duryea, 1 Wall., 573. 
Werner vs. King, 96 U. 8., 230. | 


SJ. Device of defendant does not employ weight. 
Does not employ mechanical equivalent. For 
oh environment of springs used by defendant is 
such that they operate successfully, while weight 
in same situation would not operate at all. 
Cochrane v. Deener, 94 U. 8., 789. | 
Cross 0. McKinnan, 11 Fed. Rep., 601. | 


met Be 
I. 


The trial Court properly directed the jury to return a 

verdict for defendant in error. All of the evidence as to 

infringement was in, and it was entirely clear that plaint- 

iff in error could not recover. 
Klein vs. Russell, 19 Wall., 463. & 
Randall vs. Railroad, 109 U. §8., 478. ; 
Schofield vs. Railroad, 114 Id., 615. 
Pleasants vs. Font, 22 Wall., 116. 
Life Ins. Co. vs. Lathrop, 111 U.S., 612. 
Improvement Co. vs. Munson, 14 Wall., 448. 
Commissioners vs. Beal, 113 U. 8., 227. 

Griggs vs. Houston, 104 Id., 478. 


ARGUMENT. 


The Court below properly directed the jury to return 
a verdict for the defendant in error. The introduction 
of evidence by the plaintiff in error necessarily covered 
two questions of fact—one that of infringement, the 
other that of damages. The trial Court held the plain- 
tiff in error to the introduction of all of his evidence touch- 
ing infringement before proceeding to the question of 
damages. All of the evidence touching infringement 
having been introduced, the Court held that no infringe- 
ment had been shown and directed a verdict in accord- 
ance with this view. Upon this determination alone, the 
defendant in error might rest its case upon the present 
writ of error. But the action of the Court below was 
proper, not merely because no infringement had been 
shown, but because the patent relied upon by plaintiff 
in error is void for want of invention. To a consider- 
ation of this last mentioned objection to the patent, this 
argument is now addressed. 

It is a familiar rule, applicable to letters patent, that 
it is competent for a Court to hold letters patent to be 
void upon their face. ‘“ Evidence of the state of the art 
is admissible in actions at law under the general issue, 
without a special notice, and in equity cases without any 
averment in the answer touching the subject. It consists 
of proof of what was old and in general use at the time 
of the alleged invention. It is received for three pur- 
poses and none other—to show what was then old, to 


caine cee 


distinguish what was new, and to aid the Court in the 
construction of the patent.” Brown v. Piper, 91 U.S., 
41. Matters within the common knowledge of the peo- 
ple throughout the country, will be taken judicial notice 
of by the Courts. No evidence as to such matters is re- 
quired and the Court will act upon them as if the proof 
touching them were “plenary.” /d. 43. “Invention or 
discovery is the requirement which constitutes the foun- 
dation of the right to obtain a patent; and it was decided 
by this Court more than a quarter of a century ago, that 
unless more ingenuity and skill were required in making 
or applying the said improvement than are possessed by 
an ordinary mechanic acquainted with the business, 
there is an absence of that degree of skill and ingenuity 
which constitute the essential elements of every inven- 
tion.” Dunbar vs. Myers, 94 U.S., 197, citing Hotchkiss 
vs. Greenwood, 11 How., 267. 

In the case last cited, although the defence was not set 
up in the answer, it was held that the patent was void, be- 
cause the improvement described in it did not embody or 
require invention and was ndt patentable. In Slawson vs. 
Grand Street R. R. Co.,107 U.8., 649, the Court. say: 
‘We think the practice thus sanctioned is not unfair or 
unjust to the complainant in a suit brought on letters 
patent. If they are void because the device or contriv- 
ance described therein is not patentable, it is the duty of. 
the Court to dismiss the cause on that ground, whether 
the defence be made or not. It would ill become a Court 
of equity to render a money decree in his favor for the 
infringement of letters patent which are void on their 
face for want of invention. Every suitor in such a cause 
should, therefore, understand that the question whether 
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~ the invention, which is the subject-matter in controversy, 
is patentable or not is always open to the consideration 
of the Court, whether the point is raised by answer or 
not.” 

Examining the letters patent relied on by plaintiff in 
error, it is found that they cover two claims: 

First.—A vertical shaft, with a slot and set screws. 

Secondly.—A cage, composed of upright pins set in 
immovable rings, together with a weight moving verti- 
cally within such cage. 

The specifications of the patent show that the pur- 
pose of the plaintiff in error in originating his so-called 
invention was to devise a machine for the manipulation 
of rawhides. He therefore resorts to the very obvious 
expedient of winding the hides around a shaft and twist- 
ing them backwards and forwards in a cage. It is clear 
that the claims of the patent do not fall within the do- 
main of invention. If hides are to be wound, they 
must naturally be wound about something. Hence the 
natural suggestion of a shaft. If they are to be wound 
about a shaft, they must be fastened to such shaft. The 
expedient of making a hole in the post of a humming- 
top in order to enable the spinner to wind the cord, is no 
more natural or apparent than is that of making a slot in 
the shaft, in which to insert and fasten the hides. Then the 
inventor completes his invention by operating the hides 
within a cage under the pressure of a superincumbent 
weight. This is merely the application of well-known 
devices for causing pressure. There is nothing new in 
any of the elements of the so-called invention. There is 
nothing new or patentable in any of its combinations. 
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In the first place, it is an absurdity to speak of a 
shaft in combination with a mere hole in that shaft, or of 
that hole in combination with screws which operate from 
the outside of the shaft into such hole. 

It is conceded, as was held by this Court in Hailes vs. 
Van Wormer, “that a new combination, if it produces 
new and useful results is patentable, though all the con- 
stituents of the combination were well known and in 
common use before the combination was made. But the 
results must be a product of the combination and 
not a mere aggregate of several results, each the com- 
plete product of one of the combined elements. Com- 
bined results are not necessarily a novel result, nor are 
they an old result obtained in a new and improved man- 
ner. Merely bringing old devices into juxtaposition, and 
there allowing each to work out its own effect without 
the production of something novel, is not invention. No 
one by bringing together several old devices without 
producing a new and useful result, the joint product of 
the elements of the combination and something more 
than an aggregate of old results, can acquire a right to 
prevent others from using the same devices, either singly, 
or in other combinations, or, even if a new and useful 
result is obtained, can prevent others from using some 
of the devices, omitting others, in combination.” 

There is a long line of decisions illustrative of the 
point upon which the defendant in error now insists. 
Thus, in Brown vs. Piper, 91 U. 8., 37, the patentee 
claimed an invention for “preserving fish and other arti- 
cles in a close chamber by means of a freezing mixture, 
having no contact with the atmosphere of the preserving 
chamber.” It was held, that the so-called invention was 
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simply the application by the patentee of an old process 
to a new subject, without any exercise of the inventive 
faculty, and without the development of any idea which 
could be deemed new, or original in the sense of the 
patent law. 

In Reckendorfer vs. Faber, 92 U. 8., 347, the patentee 
claimed: ‘A pencil composed of a wooden sheath and 
lead core, having one end of the sheath enlarged and re- 
cessed to constitute a receptacle for an eraser, or other 
Similar article, as shown and set forth.” “A pencil, the 
wooden care of which gradually tapers from its enlarged 
and recessed head towards its opposite end for the 
whole or a portion of its length, substantially as shown 
and described.” The patent was for a combination of a 
piece of rubber with the wood composing a lead pencil. 
The lead was at one end, the rubber at the other end of 
the pencil. The patent was held to be void for want of 
invention. There is a striking similarity between the 
combination of a hole in a shaft, with the shaft, and the 
combination of a piece of rubber with the wood consti- 
tuting a lead pencil. “It is,” as this Court well say, “as 
if a patent should be granted for an article, or a manu- 
facture, as the patentee prefers to term it, consisting of 
a stick twelve inches long, on one end of which is an or- 
dinary hammer, and on the other end 's a screw-driver 
or tack-drawer, or what you will see in use in every re- 
tail shop, a lead pencil, on one end of which is a steel 
pen. It is the case of a garden rake, on the handle end 
of which should be placed a hoe, or on the other side of 
the same end of which should be placed a hoe. In all 
these cases there ‘night be the advantage of carrying 
about one instrument instead of two, or of avoiding the 


liability to loss or misplacing of separate tools. The 
instruments placed upon the same rod might be more 
convenient for use than when used separately. Each, 
however, continues to perform its own duty and nothing 
else.” The effectiveness of the so-called combination is 
one merely of convenience. The combination of the slot, 
shaft and set screws is merely one of convenience. The 
hides are to be wound around the shaft. They are to be 
fastened to the shaft. If they were fastened to one side 
by means of screws, there would be no room for inven- 
tron in so fastening them. To make an oblong opening 
in the shaft, and provide screws operating from the out- 
side of the shaft into this opening is no greater evidence 
of invention. It is merely a convenient method of fast- 
ening hides to a shaft. So the other combination of the 
weight with the cage is equally barren of all idea of 
invention. The weight has no function to perform in 
combination with the cage. Each performs a separate 
and distinct function. The cage confines the hides. The 
weight presses upon them. To justify a determination, 
that a combi’ ation of these two elements constitutes in- 
vention, one should be prepared to hold that a combina- 
tion of a weight with a box in which cheese is given 
shape by pressure constitutes invention. 

In Pickering vs. McCullough, 104 U. S., 318, the 
device sought to be covered by letters patent was held to 
be not patentable, because all of the elements of the 
combination were old and each operated only in the old 
way. Beyond the separate and well-known results pro- 
duced by them severally, no one of them contributed to 
the combined result any new feature; no one of them 
added to the combination anything more than its separ- 
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ate independent effect; no one of them gave any 
additional efficiency to the others, or changed in any 
way the n.ode or result of its action. They were held to 
be merely a mechanical juxtaposition and not a vital 
union. 

In Atlantic Works vs. Brady. 107 U.S8., 192, it was 
held, that the design of the patent laws is to reward 
those who make some substantial discovery or invention, 
which adds to our knowledge and makes a step in ad- 
vance in the useful arts. Such inventions are worthy of 
all favor. It was never the object of those laws to grant 
a monopoly for every trifling device, every shadow of a 
shade of an idea, which would naturally and spontane- 
ously occur to any skilled mechanic or operator in the 
ordinary course of manufactures. The defendant in er- 
ror contends that what the plaintiff in error did, by way 
of perfecting his so-called combination, is what would 
have been suggested to the mind of any ordinary mech- 
anic. What could be more readily suggested than that 
the more secure way to fasten hides to an iron shaft would 
be to screw them fast, or that set-screws would be prefer 
able to screws which were not set upon the shaft, or that 
a more reliable fastening to the shaft could be had by 
means of a slot, rather than to screw the hides upon the 
face of the shaft? There was and is nothing new in the idea 
of working tallow or grease into a hide in a box or cage. 
This the plaintiff in error concedes. The stuffing wheel 
is as old as the art of tanning. Having in view the work- 
ing of grease into hides wound round a shaft, to confine 
the edges of the hides within a certain space by means 
of a weight, was just as readily suggested as was the 
fact that pressure could be exercised through the agency 
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of a superincumbent weight. The combination of a 
weight with a cage in which the weight rests is about as 
clearly a combination susceptible of invention as the 
combination of a cannon with the ball which that can- 
non may contain. 

This Court is familiar with Slawson vs. Grand Street 
R. R. Co., 107 U. §., 653, where it was held that putting 
an additional pane of glass in the fare box of a horse car, 
opposite the side next to the driver, so that the passen- 
gers can through it see the interior of the box, does not 
constitute invention. “Such a contrivance does not em- 
body or require invention. It requires no more inven- 
tion than the placing of an additional pane of glass in a 
show case for the display of goods, or the putting of an 
additional wi: dow in a room opposite one already there. 
It would occur to any mechanic engaged in constructing 
fare-boxes, that it might be advantageous to insert two 
glass panes, one next the driver and the other next the 
interior of the car. But this would not be invention 
within the meaning of the patent law.” 

In Phillips vs. Detroit, 111 U. 8., 606, taking into con- 
sideration the fact that the common and well known 
method of constructing pavements in use long before the 
date of the Phillips patent, was to prepare a foundation 
or bed of gravel or sand, place the blocks, boulders or 
bricks of which the pavement was to be made upon this 
bed and fill the spaces between them with sand or gravel, 
or both, mixed; and finding that the improvement of the 
patentee consisted in taking a material well known and 
long used in the making of pavements, namely, wooden 
blocks set vertically, and with them constructing a pave- 
ment in a method well known and long used—this Court 
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held that the improvement described in the patent was 
within the mental reach of anyone skilled in the art to 
which the patent related, and did not require invention 
to devise it, but only the use of ordinary judgment and 
mechanical skill. It involved merely the skill of the 
workman and not the genius of the inventor. 

The evidence on the part of the plaintiff in error, 
shows that prior to the adoption of his machine, hides 
were manipulated in stuffing wheels, by being carried up 
by pins set on t'e inside periphery of the wheel and 


then falling down upon other pins also set within the 


wheel. The sole purpose of this operation was to break 
the fibre of the hide and render the hide soft and pliable 
through the working into it of grease, or other softening 
compounds. It was merel y another method of breaking 
up the fibre; by bending the hide. As the wheel revolved 
the hide rose and fell, the blow caused by the fall broke 
or bent the fibre, the repeated revolution of the wheel 
and the continued movement of the hide worked into the 
hide the softening compound, and the result was a 
pliable, untanned raw hide. The combinations claimed 
as inventions by the plaintiff in error involve merely the 
brea ing up of the fibre of the hide by turning it on 
edge about an upright shaft. The hide is merely bent 
by means of thus being wound about the shaft, then be- 
ing unwound and again wound around the shaft. As 
the process of winding and unwinding, or wrapping and 
unwrapping, is done within a cage, the grease or soften- 
ing compound, is worked into the hide as it is coiled and 
uncoiled within the cage. To fasten the hide to a shaft, 
so that it may be wound about such shaft and then un- 
wound and rewound in the opposite direction, constitutes 
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the sole invention of the plaintiff in error. It is an im- 
provement upon the process of bending a hide forwards 
and backwards by hand and thus breaking up.its fibre. 
It is an improvement upon the process of the old stuffing 
wheel, but it is nothing more. But it is not a discovery, 
which has sprung from “that intuitive faculty of the mind 
put forth in the search for new results, or new methods, 
creating what had not before existed, or bringing to light 
what lay hidden from vision;” it is merely the “ sugges- 
tion of that common experience which arose spontaneous- 
ly and by a necessity of human reasoning in the minds 
of those who had become acquainted with the circum- 


stances with which they had to deal.” The plaintiff in ° 


error, in his evidence, shows that he was familiar with 
the infirmities attending the ordinary processes of mak- 
ing rawhides pliable. His evidence shov's that when he 
came to study the remedy he suggested the present de- 
vice, as is most appropriately said in Hollister vs. Bene- 
dict Manufacturing Co., 113 U. 8., 73, “ just asa skilled 
mechanic, witnessing the performance of a machine, in- 
adequate, by reason of some defect, to accomplish the 
object for which it had been designed, by te application 
of his common Knowledge and experience, perceives the 


reason of the failure and supplies what is obviously - 


wanting. It is but the display of the expecting skill of 
the calling and involves only the exercise of the ordinary 
faculties of reasoning upon the materials supplied by. a 
special knowledge, and the facility of manipulation 
which results from its habitual] and intelligent practice, 
and which is in no sense the creative work of that 
inventive faculty which it is the purpose of the constitu- 
tion and the patent laws to enconrage and reward.” 
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.Hence, the defendant in error respectfully submits 
that the patent should be held to be void for want of in- 
vention and patentability in the device or combinations 
sought to be covered by the plaintiff in error. 

But, whatever view the Court may take of the patent 
upon the question of invention thus argued, it is mani- 
fest that the action of the trial Court must be upheld on 
the ground that the machine used by the defendant in 
error is not an infringement upon either of the combina- 
tions claimed by the plaintiff in error. 

The claims of the patent are two in number: First, 
an upright shaft, in combination with a slot and set 
screws. Secondly, upright pins set in stationary collars, in 
combination with a movable weight. There is no pretence 
that either of the parts of either of these combinations 
is new. On the contrary they are all conceded to be old. 
Hence the combinations fall within the rule laid down at 
an early day by this Court, that a device which omits 
substantial parts of the combi ation does not constitate 
an infringement of such combination. In the leading 
ease of Prouty ts. Ruggles, 16 Pet. 341, the principles 
applicable ‘are stated as follows: ‘“ The patent is for a 
combination, and the improvement consists in arranging 
different portions of the plough and combining them to- 
gether in the manner stated in the specification for the 
purpose of producing a certain effect. None of the parts 
referred to are new, and none are claimed as new; nor 
is any portion of the combination less than the whole 
claimed as new, or stated to produce any given result. 
The end in view is proposed to be accomplished by the 
union of all, arranged and combined together in the 
manner described. And this combination, composed -of 
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all the parts mentioned in the specification and arranged 
with reference to each other and to the other parts of the 
plough in the manner therein described, is stated to be 
the improvement and is the thing patented. The use of 
any two of these parts only, or of two combined with 
a third, which is substantially different in form, or the 
manner of its arrangement and connection with ‘the 
others is therefore not the thing pat>-nted. Jt is not the 
same combination, if it substantially differs from it in 
any of its parts.” Numerous decisions by this Court 
illustrate the foregoing proposition. 

In Hames vs. Godfrey, 1 Wall., 78, the patent was for 
a combination of mechanical powers for a new and use- 
ful improvement in boot-trees, and included a certain 
mechanism for distending the leg of the boot-tree. The 
patentee did not claim that the defendant had used the 
same mechanism that he did for distending the leg of the 
boot-tree, but that the defendant had used all of the 
other parts of the combination, and that the mechanism 
which the defendant used, although differing in con- 
struction and operation from that described in the 
patent, yet performed the same function. It was held 
that the patent was for a combination of mechanical 
powers to effect a useful result; that sucha patent differs 
essentially in its principles from one where the subject- 
matter is new; that the defendant had a right to use any 
of the parts of the combination, if he did not use the 
whole, and that if he used all th: parts but one, and for 
that substituted another mechanical structure substan- 
tially different in its construction and operation, but 
securing the same purpose he was not guilty of infringe- 
ment. 
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In Water Meter Co. vs. Desper, 101 U. S. 332, the 
patentee claimed a combination of a rotary valve, twocyl- 
inders, double acting pistons, adjusting stops, crank-shaft 
and pinion, together with cranks by which a rotary mo- 
tion was imparted from the pistons to the valve. The 
apparatus of the defendant used a rotary valve, but 
without bevel gear, two cylinders similar to those of the 
patent, two double acting pistons and stops which were 
fixed and not adjustable. But the apparatus had no 
crank-shaft for imparting motion from the pistons to the 
rotary valve. It was held, that the crank shaft was an 
essential feature of the combination claimed in the 
patent, and that as it was omitted from the apparatus 
used by the defendant there was no infringement. 

In Rowell vs. Lindsay, 113 U. 8. 97, the ruling in the 
case of the Corn Planter Patent, 23 Wall. 224, was ap- 
proved, where it was held that ‘“‘ where a patentee after 
describing a machine, claims as his invention a certain 
combination of elements, or a certain device, or part of 
the machine, this is an implied declaration as conclu- 
sive, so far as that patent is concerned as if it were ex- 
pressed, that the specific combination or thing claimed 
is the only part which the patentee claims as new.” 

The case of Clark vs. Beecher Manfg. Co., 115 U. 8. 
79, involved a question of infringement of a patent cov- 
ering “an improvement in the manufacture of blanks 
for carriage thill shackles,” which had been granted to 
James B. Clark. The patentee claimed infringement by 
the defendant in manufacturing blanks for thill shackles 
under a patent granted to Willis B. Smith. The features 
of the Clark patent were, that by dies, the arms of the 
blank were bent into an oblique direction and the body 
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into a curved form, so that the parts where the arms 
join the body were rounded on the outside as well as the 
inside ; and that when, subsequently, the curved body 
was straightened, there would be in it sufficient metal] to 
form sharp outside corners, by being pushed out into 
them. But the arms of the blank under the Smith 
patent, were not bent in an oblique direction, its body 
was not curved, the parts where the arms join the body 
were not rounded, either on the inside or on the outside, 
and in afterwards straightening the back, surplus metal 
was not pushed towards or into the corners, to form 
them, but the existing corners, already formed, were 
forced farther apart by driving surplus metal into the 
back between the corners. This Court held, that “in 
view of the state of the act and the terms of his patent, 
the plaintiff must be confined to a curved body, rounded 
corners and oblique arms, or, at least, to a shape which 
for practical use, in subsequent manipulation, has.a dis- 
position of metal, which causes a sharp corner to be 
formed in substantially the same way as by the use of 
his blank.” As the blank made by the defendant did 
not have such a shape, it was held that there was:no in- 
fringement. 

Consolidated Safety- Valoe Company vs. Kunkle, 119 
U. 8. 45, involved a question of infringement of two pat- 
ents, each of which had theretofore been upheld by this 
Court. One covered “a valve in which are combined an 
initial area, an additional area, a huddling chamber 
beneath the additional area, and a strictured orifice 
leading from the huddling chamber to the open air, the 
orifice being proportioned to the strength of the spring 
as‘directed.” The other covered “the combination with 
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- the surface of the huddling chamber and the strictured 
orifice, of a screw ring to be moved up or down.to obstruct 
such orifice, more or less in the manner described.” 
Valves. manufactured by the defendant and claimed to 
be an infringement upon the foregoing combinations 
were found to have no huddling chamber and no stric- 
tured orifice leading to the open air, and it was held that 
there was no infringement. 

In Yale Lock Co. vs Sargent, 117 U. S. 373, the patent 
covered an improvement in permutation locks, and 
“claimed the arrangement of two or more rollers of vary- 
ing eccentricity, resting upon the periphery of a cam, 
for the purpose of preventing the picking of the lock. 
In the defendant’s lock the rollers were identical with 
each other in eccentricity and shape, but it was claimed 
by the plaintiff that, when in revolution, they varied in 
eccentricity in reference to the cam which operated them, 
so that, in action, their eccentricity varied and the 
same result was produced. But this Court held that 
the description in the } atent and the claim required 
that the variation of eccentricity should be between 
(he. rollers themselves and nota variation in action in 
reference to the cam; that although the same result 
might be produced, it was not produced by. the same 
means, and that there was no infringement.” This ral- 
ing, thus quoted from the language of Mr. Justice 
Blatchford, was. approved in Dryfoos vs. Wiese, 124 U. 8. 
37, where it was contended by the plaintiff, that as the 
plaintiffs assignor was the first to devise a combination 
the gist of which is a feed, feeding faster at one end than 
at the other, with a laterally moving gang or series.of 
needles, and an intermittent feed where the needles are 
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out of the stitches, he was entitled to cover all varia- 
tions in the form of the feed, so long as by any m-rans 
it operated to feed faster at one end than at the other, 
and tha if that result was accomplished, the mechan- 
ism must be an equivalent for that of the plaintiff; but 
whereit was held that the plaintiffs patent must be lim- 
ited to the mechanism described and claimed by him 
and could not be extended so as to cover all mechanism 
for giving a circular direction to the feed motion, nor 
to the process of operation of the mechanism 4d: scribed 
in his patent, and that the defendant’s mechanism, in 
each form of his machine could not be regarded as 
merely an equivalent for the plaintiff's mechanism. 

The record presents a state of facts falling directly 
within the line of these decisions. The first claim of the 
plaintiff in error covers and describes a combination of 
an upright shaft with a slot, in the shaft itself, and 
screws set upon the shaft. Conceding, now, that there 
can be such a thing as a combination composed of a 
shaft and a hole in that same shaft, which the defendant 
in error again submits is an obvious absurdity, the 
plaintiff in error has sought to cover an entirety, each 
part of which is material, and all parts of which must, to 
use the expressive language of Mr. Justice Matthews in 
Pickering vs. McCullough, 104 U.S. 310, be “ joint ten- 
ants of the domain of invention, seized each of every 
part, per my et per tout, and not mere tenants in common 
with separate interests and estates.” Each part is 
material. Omit one part and the combination falls. 
Now the defendant in error does not use the sloé in its 
mechanism at all. The shaft of the plaintiff in error is 
solid, with the exception of the slot. The shaft used by 
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the defendant in error is composed of two parts, the 
upper one being movable and separable from the lower 
part. A portion of the shaft is divided into plates. The 
hides are laid upon the lower half of the shaft and are 
fastened into the shaft by the upper plates being 
replaced in position. The plates serve the purpose of 
clamps, but they are in no manner suggestive of a slot. 

So, the second combinayion claimed and described by 
the plaintiff in error is that of a movable weight and a 
cage within which the weight may be operated. The 
operation of the weight is vertical. The defendant in 
error does not use a weight at all. It uses springs, which 
are outside of the cylinder or cage, and which have a 
horizontal operation. These springs are self-acting and 
expahd and contract with the movement of the hides. 
Hence, in the case of the first combination, there is no 
infringement because the defendant in error does not use 
the slot. In the case of the second combination, there is 
no infringement because the defendant in error does not 
use the weight. | 

But the plaintiff in error contended below that his 
invention is a primary invention, in that it performs a 
function never performed by an earlier invention. He 
therefore contended, that being the original inventor of 
the mechanism issued by him, he would have a right to 
treat as infringers all who devised an apparatus operat- 
ing on the same principle and performing the same 
functions by analogous means, or equivalent combina- 
tions, as has been indicated by this Court in McCormick 
vs. Talcott, 20 How. 405. He contended, also, that hav- 
ing been an original inventor, preceding all others, he 
had struck out something which “includes and under- 
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lies” all subsequent productions in the same field— 
relying in this regard upon Railway Co. vs. Sayles, 97 
U.S. 556. But it has been held by this Court in Burr 
vs. Duryea, 1 Wall. 572, that substantial identity does 
not mean capability of producing the same effect. 
“These abstract phrases, ‘ swhstantial identity,’ ‘ equiv- 
alent,’ ‘mode of operation,’ etc., are often used in sucha 
vague and unequivocal manner that they mystify and 
lead many to absurd conclusions, who will not distinguish 
between things that differ. “hat two machines produce 
the same effect will not justify the assertion that they 
are substantially the same, or that the devices used by 
one are, therefore, mere equivalents for those of the 
other.” Accordingly, it was held in the Duryea case, 
quoting Curtis on Patents, 322, that “ an infringement 
involves substantial identity, whether that identity be 
described by the terms, ‘same principle,’ same ‘ modus 
operandi, or any other. It is a copy of the thing de- 
scribed in the specification of the patentee, either with- 
out variation, or with such variations as are consistent 
with its being in substance the same thing. If the 
invention of the patentee be a machine, it will be in- 
fringed by a machine which incorporates in its structure 
and operation the substance of the invention ; that is, by 
an arrangement of mechanism which performs the same 
service, or produces the same effect in the same way, or 
substantially the same way.” But it was declared to be 
a flagrant abuse of the word “ equivalent” to assume that 
every combination of devices in a machine which is used 
to produce the same effect, is necessarily an equivalent 
for any other combination used for the same purpose. 
And in Werner vs. King, 96 U. 8. 230, it is held, that it is 
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~ not only necessary to an infringement that the arrange- 
ment which infringes should perform the same service, 
or produce the same effect, but it must be done in sub- 
stantially the same way. Now, when the two machines 
or mechanisms involved in this case come to be com- 
pared, it is obvious that they are widely different. In 
that of the plaintiff in error, the shaft, which forms. the 
essential part upon which the balance depends, is per- 
forated with a slot. The object of the slot is to fasten 
the hides to the shaft. Accordingly they are inserted in 
the slot, at least a part of one end of them is so inserted, 
and then they are fastened to the shaft by means of set 
screws, operating from the outside of the shaft into the 
slot. The slot is merely a hole intheshaft. It is an ob- 
vious means of making a coil of hides about the shaft. 
Now if it is a fair test of a mechanical equivalent, that 
where a skillful mechanic sees one device doing a par- 
ticular thing, he knows that the other devices with which 
he is acquainted will do the same thing, what is there 
in a slot, or hole in a shaft otherwise solid, which would 
suggest that to split the shaft into two halves and use the 
upper half as aclamp would accomplish the same result ? 
It is true, that dividing the shaft and using one half, or 
a part of one half as a clamp will fasten the hides to the 
shaft. But the defendant in error could have fastened 
the hides upon the outside of the shaft, without dividing 
it at all, Would that have been resorting to the me- 
chanical equivalent of a slot? Manifestly not. The 
purpose of the slot is to fasten the hide to the shaft in 
a particular way. Unless the hide is fastened by the 
defendant in error in substantially the same way, there 
is no resort to a mechanical equivalent. A rod may be 
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the mechanical equivalent of an endless chain, because 
it may bring about the same result in substantially the 
same way. In most cases a handle is not the equiva- 
lent of a lever, but it may be so, when it performs pre- 
cisely the same functions in substantially the same way. 
An arrangement of guides by a broken line, may be 
the equivalent of an arrangement of similar guides upon 
a curve where the broken line performs precisely the 
same function as the curve. A bulb, as forming part of 
a syringe, which is placed above the axial line of the 
other parts is the equivalent of a bulb placed upon such 
axial line, for the mode of operation is the same and the 
change is one merely of form and not of substance. Iden- 
tity of function and substantial identity of the ways of 
performing that function are thus the test of equiva- 
lency. But the slot claimed by the plaintiff in error 
performs no function, but the passive one of an opening 
into which an object is to be inserted. The upper half 
of the shaft of the defendant in error, or the movable 
part of such half, performs the function of a clamp and 
itself serves to so hold the hide as to enable it to be 
wound about the shaft, when the shaft is put in revolu- 
tion. The difference is more than one of form. 
one of substance. Hence the defendant in error respect- 
fully submits that there is no infringement of the slot 
in combination with the shaft and set screws, main- 
: tainable under the doctrine of mechanical equivalents. 
| In fact an apology is due to the Court for having ex- 
pended sv much time in gravely considering a so-called 
patentable combination of a shaft, together with a hole 


Again, the doctrine of mechanical equivalents does 
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not show an infringement by the defendant in error of 


the second claim of the patent, which is of a combination 
of certain rods constituting a cage, with a weight oper- 
ating vertically within such cage. It is true that a 
spring may be the equivalent of a weight. The defend- 
ant in error uses a spring which operates horizontally 
and from the outside of the machine, within which the 
hides are twisted or turned, backwards and forwards in 
the fulling proeess. Cochrane vs. Deems, 94 U. 8. 789, 
is authority for the proposition that one thing may be an 
equivalent of another in one environment, but not such 
an equivalent in another situation. So a spring which 
will operate successfully, in a situation in which a weight 
will not so operate, is not the equivalent of the weight. 
The plaintiff in error claims a combination of a weight 
with upright pins. The weight can have no efficacy ex- 
cept in combination with upright pins. It has little 
enough in itself, as the plaintiff in error demonstrates. 
For without the use of a lever to regulate the pressure of 
the weight, the plaintiff in error concedes that his 
vaunted combination would be practically without value. 
But such efficacy as the weight has is in combination 
with upright pins. Such is the material description and 
composition of the “combination.” Place the pins in a 
horizontal situation and you have a totally different en- 
vironment from that of the combination claimed in the 
patent. You have an environment in which the weight 
can perform no function. It will not combine with hori- 
zontal pins. It has no place in a horizontal cage. It 
would be absurd to claim that the weight and the springs 
could be substituted for each other and still perform the 
same function with a result that is beneficially the same. 
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The witness, Arndt, for plaintiff in error, at page 59 of 
the record, shows the operation of the springs. The de- 
fendant in error has a cylinder into which the hides are 
put, and instead of using a stationary weight, or a 
weight with levers, a contrivance in the shape of disks is 
put into the cylinder, connected with springs attached 
to the exterior, “so that, as the disks move backwards 
and forwards, the springs guide, or, in other words, 
determine the operative flexibility of force and strength.” 
The springs when set in position are automatic in their 
operation. They expand and contract with the pressure 
of the hides. As the lateral pressure of the hides is in- 
creased, the springs expand. They contract as such 
pressure is diminished. The object to be gained by their 
use is to prevent the hides from spreading too far later- 


ally and at the same time to exert upon them a constant 


pressure, so as to confine them as nearly as possible 
within a space equal to their own width, as they lie 
folded around the revolving shaft. But the weight of 
the mechanism claimed by the plaintiff in error has no 
automatic action. Or, rather, left to itself, its action 
may or may not be satisfactory. For the plaintiff in 
error shows that if the hides are thin, a weight of fixed 
heaviness may be too heavy and cause the hides to 
“burn,” while if the hides are very thick, such a weight 
may not be heavy enough to make the necessary im- 
pression upon the edges of the hides and be insufficient 
to confine them within the necessary space. Hence, the 
plaintiff in error, confessing the inefficacy of the weight, 
resorts to a lever, operated by hand, which raises or 
presses down upon the weight, as the necessities of the 
situation happen to require. So that tocontend that the 
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automatic springs used by the defendant in error are the 
mechanical equivalent of a weight, which has no efficacy 
in itself, is a manifest absurdity. 

The defendant in error submits with confidence, that 
this Court will uphold the ruling of the Court below 
upon the question of infringement 

Only one question now remains to be considered, and 
that is whether the Court below was at liberty to take 
the case from the jary and direct a verdict for the defen- 
dant in error. The trial Court expresses some hesitation 
in regard to this question, in view of the language used 
by this Court in Tucker vs. Spalding, 13 Wall. 455. In 
that case, following Bischof’ vs. Wetherel, 9 Wall. 815, 
this Court held that it was error for the trial Court to 
exclude a patent offered by the defendant as anticipat- 
ing that relied upon by the plaintiff. But the question in 
each case was one of priority of invention. The point 
as to the admissability of the prior patent was disposed 
of in the Spalding case in the following language: 
“Whatever may be our personal opinion of the fitness 
of the jury as a tribunal to determine the diversity, or 
identity in principle of two mechanical instruments, it 
cannot be questioned, that when the plaintiff, in the ex- 
ercise of the option which the law gives him, brings his 
suit in the law in preference to the equity side of the 
Court, that question must be submitted to the jury, if 
there is so much resemblance as raises the question at 
all. And though the principles by which the question 
must be decided, may be very largely propositions of 
law, it still remains the essential nature of the jury trial, 
that while the Court may, on this mired question of law 
and fact, lay down to the jury the law which should 
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govern them, so as to guide them to truth and guard 
them against error, and may, if they disregard instruc- 
tions, set aside their verdict, the ultimate response to 
the question must come from the jury.” But this is not 
a ruling, that under all circumstances, the question of 
anticipation, or infringement must be submitted to the 
jury. There must be some evidence of anticipation. 
There must be some resemblance, between the mechan- 
ism, or process covered by the earlier patent and that 
mechanism, or process which is claimed to have been an- 
ticipated. There must be some evidence of infringe- 
ment. There must be some resemblance between the 
mechanism of the patent and that mechanism which is 
claimed to be an infringement, and that resemblance 
must be such as to constitute an infringement within the 
meaning of the law. There can be no mixed question 
of law and fact, where the evidence is all one way. 
There can be nothing to submit to a jury, upon a ques- 


tion of fact, where the evidence offered by a plaintiff 


either fails altogether to establish the fact in his favor, 
or he proves that no such fact exists. And such has 
been the constant and reiterated declaration of this 
Court. 

In Klein vs. Russell, 19 Wall. 463, the action was 
for the infringement of a re-issued patent. At the trial, 
the defendant sought to have the Court direct a verdict 
in his favor. But from the evidence set forth in the 
record, this Court found that there were sufficient ques- 
tions as to the facts to warrant the submission of the 
question of infringement to the jury. | 

“Tt was well remarked,” say the Court, “ by the 
Circuit Judge, in deciding the motion for a new trial, 
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that ‘the conflict of evidence upon the questions of fact 
was very great, and made it a very proper case for sub- 
mission to the jury.’ Where it is entirely clear that the 
plaintiff? cannot recover, it is proper to give such a di- 
rection, but not otherwise.” Of course, if there was any 
substantial evidence of infringement, the trial Court 
ought to have submitted the question of infringement to 
the jury, in the case now being discussed. But whether 
there is any evidence tending to establish a fact is 
always a question of law. What weight is to be given to 
evidence tending to establish such fact is for the jury. 
Until evidence tends to establish a fact, the functions of 
Court and jury are clearly separable and distinct. There 
can be no mixed question of law and fact, until facts are 
established, or evidence tending to establish them has 
been introduced ; and whether there is any such evidence 
is not a question of fact, but a question of law. The 
latter rulings of this Court fully sustain these proposi- 
tions. The defendant in error quotes the language of 
Mr. Justice Gray, approved in repeated adjudications 
cited in the brief, and as clearly applicable to actions at 
law upon patents as upon other causes of action, when 
it submits that “it is the settled law of this Court, that 
when the evidence given at the trial, with all the infer- 
ences that the jury could justifiably draw from it, is in- 
sufficient to support a verdict for the plaintiff, so that 
such a verdict, if returned must be set aside, the Court 
is not bound to submit the case to the jury, but may di- 
rect a verdict for the defendant.” As was well said by Mr. 
Justice Miller, in Pleasant vs. Fant, 22 Wall. 121: “It is 
the duty of a Court in its relation to the jury to protect 
parties from unjust verdicts arising from ignorance of the 
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rules of law and of evidence, from impulse of passion or 
prejudice, or from any other violation of their lawful 
rights in the conduct of a trial. Thisis done by making 
plain to them the issues they are to try, by admitting 
only such evidence as is proper in these issues, and re- 
jecting all else; by instructing them in the rules of law 
by which that evidence is to be examined and applied, 
and, finally, when necessary, by setting aside a verdict 
which is unsupported by evidence or contrary to law. 
In the discharge of this duty it is the province of the 
Court, either before or after the verdict, to decide 
whether the plaintiff has given evidence sufficient to sup- 
port or justify a verdict in his favor. Not whether, on 
all the evidence, the preponderating weight is in his 
favor, that is the business of the jury, but conceding to 
all the evidence offered the greatest probative force, 
which, according to the law of evidence, it is fairly en- 
titled to, is it sufficient to justify a verdict? If it does 
not, then it is the duty of the Court after a verdict to set. 
it aside and grant a new trial. Must the Court go 
through the idle ceremony, in such a case, of submitting 
to the jury the testimony on which plaintiff relies, when 
it is clear to the judicial mind that if the jury should find 
a verdict in favor of plaintiff that verdict would be set 
aside and a new verdict had? Such a proposition is ab- 
surd and accordingly we hold the true principle to be 
that, if the Court is satisfied that conceding all the infer- 
ences which the jury could justifiably draw from the 
testimony, the evidence is insufficient to warrant a ver- 
dict for the plaintiff, the Court should say so to the jury. 
In such case, the party can submit to a non-suit and try 
his case again if he can strengthen it, except where the 
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local law forbids a non-suit at that stage of the trial, or, 
if he has done his best, he must abide the judgment of 
the Court, subject to a right of review, whether he has 
made such a case as ought to be submitted to the jury ; 
such a case as a jury might justifiably find for him a 
verdict.” : 

The defendant in error respectfully submits that the 
Court below took that course which alone could be jus- 
tified by any consideration recognized by the law of 
patents or the law of procedure, and that a verdict ought 
not to be disturbed which was directed to be returned 
against a plaintiff who contended for the patentability, 
as an invention, of the combination of a shaft with 
a hole in such shaft and for the patentability, as an in- 
vention, of the combination of a cage with a weight 
within such cage, and who also contended that these 
creations of his inventive genius were infringed and 
imitated by a resort to mechanisms which were neither 
their like in form or operation, nor mechanically their 
equivalents. : | 


For Defendant in Error. 


lg gg <j 


RE 


2 


ugreme Court of the Buited States. 


_ THE SHULTZ BELTING, COMPANY. 


’ 
é : 


BRIEF FOR DEFENDANT IN ERROR 


‘ 


BY 


WILMARTH H. THURSTON. 


\ 


fa 


JUDD & DETWEILER, PRINTERS. 


Supreme Court of the Wuited States. 


OCTOBER TERM, 1889. 


HERMAN ROYER, Ptrarytirr 1n Error, 


v8. 


THE SHULTZ BELTING COMPANY. 


BRIEF FOR DEFENDANT IN ERROR 


BY 


Witmartu H. Tuurston. 


, A statement of the case is contained in the brief of de- 
fendant in error, already filed. 

The bill of exceptions brings up the whole record. The 
assignment of errors is general and not special. It follows 
that if there be found in the record any ground upon which 
the action of the court below can be maintained, the judg- 
ment will be affirmed. 
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The real question presented, therefore, is, was there any 
error on the part of the court below in directing the jury to 
find a verdict for the defendant ? 

The court below based its action on the ground that there 
was no proof of infringement of the plaintiff’s patent under 
the construction which the court, as a matter of law, put 
upon that patent, and that, if the case had been submitted 
to the jury and the jury had found for the plaintiff, the 
court would have set aside the verdict. 


See charge to the jury, Record, page 64 et seq. 
Also opinion of court in denying motion for new 
trial, 29 Fed. Rep., 251. 


If the court below was right in its opinion that there was 
no evidence, or no sufficient evidence, upon which the jury 
could find infringement under the construction to be put 
upon the patent as a matter of law, and that a verdict for 
the plaintiff should have been set aside, it was the right and 
duty of the court to direct a verdict for the defendant, and 
the judgment should be affirmed. 


WHEN CAN THE COURT DIRECT A VERDICT ? 


It has been the settled law of this Court since the case of 
Improvement Co. vs. Munson, 14 Wall., 442, that in every 
case, befure the matter in issue is submitted to the jury, 
there is a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for the 
party producing it, upon whom the onus of proof is im- 
posed. 
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Again, it has been repeatedly declared that— 


| “ [t is the settled law of this Court that when the 
evidence given at the trial, with all the inferences that 
the jury could justifiably draw from it, is insufficient 

; to support a verdict for the plaintiff, so that such 
af verdict, if returned, must be set aside, the Court is 


not bound to submit the case to the jury, but may 
direct a verdict for the defendant.” 


; Randall vs. B. &. O. R. R. Co., 109 U.S. 478. 
Improvement Co. vs. Munson, 14 Wall., 442. 
Pleasants vs. Fant, 22 Wall., 116. 

Herbert vs. Butler, 97 U.S., 319. 

Bowditch vs. Boston, 101 U.S., 16. 

Griggs vs. Houston, 104 U. S., 553. 

Anderson County Com. vs. Beal, 113 U. 8., 227. 
Baylis vs. Insurance Co., 113 U.S., 316. 
Schofield vs. Railway Co., 114 U.S., 618. 
Higgins vs. McCrea, 116 U.S., 683. 

Marshall vs. Hubbard, 117 U.S., 415. 

Goodlet vs. Louisville R. R.; 122 U.S.,411. 
North Penn. R. R. vs. Commercial Bank, 123 U. S., 733. 
Kane vs. Northern Central R’y, 128 U.8., 94. 


So also is the Court authorized to direct a verdict if, after 
the evidence is in, it appears that the question upon which 
the case must turn is one of law. 

Anderson County Com. vs. Beal, 113 U. S., 241. 
Keyes vs. Grant, 118 U. S., 25. 


In patent cases the construction of the patent in suit as 
a written instrument, and the extent and scope of its claim, 
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is wholly a matter of law and entirely within the province 
of the Court. 

Curtis on Patents, Sec. 452. 

Davol vs. Brown, 1 W. and W., 53. 

Washburn vs. Gould, 3 Story, 122. 

Emerson vs. Hogg, 2 Blatch., 1. 


While the question of infringement in patent cases is 
technically, in most instances, a mixed question of law and 
fact—i. ¢., involves the legal construction of the patent to 
determine what is the thing patented, and a comparison of 
the defendant’s device with the thing patented—there are 
many cases where this question of infringement is practi- 
cally entirely a question of law, for the reason that it is 
plain, and a matter which admits of no doubt or conflicting 
evidence, that there is no resemblance between the defend- 
ant’s device and the thing patented as determined by the 
legal construction of the patent. In other words, the ques- 
tion of infringement in many cases depends entirely upon 
the construction of the patent. 

In. such cases the Court would be authorized in directing 
a verdict for the defendant where it was plain, and admitted 
of no conflicting evidence, that, under the construction put 
upon the patent, there was no resemblance between the de- 
fendant’s device and the thing covered by the patent as 
construed by the court, or where there was no evidence, or 
no sufficient evidence, of any similarity as a matter of fact 
between the two. 

This principle has been recognized, even in the earlier 
cases, in connection with the question of anticipation by a 
prior device or prior patent. The question of anticipation, 
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or the question of identity or diversity between the thing 
patented and the prior device, is likewise a mixed question 
of law and faet in most instances, involving the construction 
of the patent in suit to determine as a matter of law what 
is the thing patented. 

In cases relating to this question of anticipation it has 
been held or indicated that, while technically the question 
was one for the jury, in certain cases it would be not only 
proper, but would be the duty of the c urt, to incur no risk 
as to the miscarriage of justice by submitting to the jury 
questions which fall more properly within the province of 
the judge. 

Thus in Bischoff vs. Wethered, 9 Wall., 812, this Court in- 
dicated that in plain cases the court below would be author- 
ized to set aside a verdict unsatisfactory to itself. It follows 
under the authorities above cited that the court would, in 
like cases, be authorized to direct a verdict. 

Again, in the case of Tucker vs. Spaulding, 12 Wall., 453, this 
Court recognized that the question of the diversity or iden- 
tity of two mechanical instruments need be submitted to the 
jury only when “there is so much resemblance as raises the 
question at all.” It follows that where there is no such re- 
semblance as to raise any question under the legal construc- 
tion put upon the patent, the court may direct a verdict. 

So also it has been held that the comparison of a reissued 
patent with its original to determine whether they are for 
the same or different inventions is purely a question of con- 
struction to be determined by the court as a matter of law. 

Seymour vs. Osborne, 11 Wall., 516. 
Powder Co. vs. Powder Works, 98 U.S., 126. 
Heald vs. Rice, 104 U.8., 737. 
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In Heald vs. Rice this Court recognizes that there are cases 
where the question of identity is one of pure construction 
and not of evidence, “and consequently is matter of law for 
the court, without any auxiliary matter of fact to be passed 
upon by a jury if the action be at law.” 

Again, it has been stated in effect, in the case of Klein vs. 
Russell, 19 Wall., 433, that, even where there is a question 
of fact involved, if it is a question upon which there is or 
can be no conflicting evidence, it is proper for the court to 
direct a verdict. The court say: “ Where it is entirely clear 
that the plaintiff cannot recover it is proper to give such 
direction.” 


THE RULE OF CONSTRUCTION OF LETTERS PATENT. 


While it sometimes happens that the claims of letters 
patent are so phrased that they are susceptible of more 
than one construction without doing violence to the terms 
thereof, in which case they may receive the one or the other 
of two constructions according as the prior state of the 
art will warrant, it is well settled that where the claim is 
plain and explicit in its terns, and is not fairly susceptible 
of more than one construction without doing violence to 
the language used, such a claim is to be construed in 
accordance with the fair and ordinary meaning of- the words 
employed. 

Again, it is well settled that where the terms of a claim 
are thus plain and explicit it is immaterial what may have 
been the actual invention of the patentee. The thing to be 
determined is, what has he declared his invention to be by 
the language of his claim. If the claim is plainly limited, 
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either directly by its terms or upon reference to the descrip- 
tive part of the specification, the patentee must be bound 
by such limitation, whatever may have been his actual 
it.vention, or whatever claim he might have made had he 
seen fit. | 

Keystone Bridge Co. vs. Phenix Iron Co., 95 U. S., 274. 

Burns vs. Meyer, 100 U. S., 671. 

Water Meter Co. vs. Desper, 101 U. 8., 332. 

Wicke vs. Ostrum, 103 U.S., 461. 

Railroad Co. vs. Mellon, 104 U.S., 112. 

Gage vs. Herring, 107 U. S., 640. 

Fay vs. Cordesman, 109 U.8., 408. 

Yale Lock Co. vs. Greenleaf, 117 U.S., 554. 

White vs. Dunbar, 119 U.S., 47. 

Sargent vs. Hall Safe Co., 114 U.S., 85. 

Electric Signal Co. vs. Hall Signal Co., 114 U.S., 87. 

Brown vs. Davis, 116 U. S., 249. 

Yale Lock Co. vs. Sargent, 117 U. S., 373. 

Snow vs. Lake Shore R’y Co., 121 U. S:, 617. 

Dryfoose vs. Wiese, 124 U.8., 32. 

Joyce vs. Chillicothe Foundry, 127 U. S., 557. 

Hendy vs. Miners’ Iron Works, 127 U. 8., 375. 


Where the claims of a patent are thus limited by their 
terms it is-entirely immaterial what was the prior state of the 
art or whether the invention actually made by the patentee 
was of a primary or secordary character. Such claims are 
to be construed, and their legal scope determined, by their 
language in the same way as any other written instrument. 

Pioneer inventors are entitled to have their patents liber- 
ally construed, but only so far as the terms of their claims 
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will permit without doing violence to the language employed. 
This was recognized in the case of Morley vs. Lancaster, 129 
U.8., 263, in which this Court, in dealing with the question 
of a primary invention, stated in effect that a liberal con- 
struction was to be given only where, as was the case with 
the patent then before the Court, the claims were expressed 
in such broad and general language as to permit it. 


CONSTRUCTION OF PLAINTIFF'S PATENT. 


The general character of the plaintiff’s patent, together 
with the construction and operation of the machine therein 
described, is fully explained in the brief already filed. 

It is submitted that this patent is one which by its terms 
calls for and requires a very limited construction upon its face. 
In the first place, it is submitted that it is necessarily limited 
to a vertical machine. The whole specification bristles with 
the word “vertical,” and this qualification is indelibly im- 
pressed upon the entire patent. The first claim is directly 
limited by the word “ vertical” and the second indirectly so 
which are described 
in the specification to be “ vertical pins or rollers” (Hendy vs. 
Miners’ Iron Works, 127 U. 8S. 375). Moreover, the second 
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by the words “ the pins or rollers C C C, 


claim includes “the grooved weight I,” which could only 
operate in a vertical machine. There is not the slightest 
suggestion or intimation anywhere in the specification that 
the machine may be constructed in any other way than as 
a vertical machine, and the only fair conclusion which can 
be arrived at after reading the entire patent, specification 
and claims, is that it relates solely to a vertical machine. 
Such is the plain and obvious meaning of the instrument as 
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a whole, giving to the words employed their fair and ordi- 
nary meaning. 

The patent is very like that involved in the case of Key- 
stone Bridge Co. vs. Pheniz Iron Co. (supra). The patent in 
that case contained as words of qualification or limitation 
the words “ wide and thin” as applied to the bars of truss 
bridges. The patent was held to be limited to such wide 
and thin bars. So here the patent should be limited to a 
machine which is vertical. 

In the case of Wicke vs. Ostrum (supra) the patent there in 
suit, even in the absence of express words of limitation, was 
held to be limited to a vertical machine and not to cover a 
horizontal machine. 

In the case of Joyce vs. Chillicothe Foundry (supra) the 
patent in suit was held to be limited to asliding pawl acted 
upon by the force of gravity alone and not to include a 
pawl actuated in part by a spring. 

It is further submitted that the first claim of the plain- 
tiff’s patent is also limited to a vertical shaft provided with 
a slot, B’, and set-screws } b b, and that the second claim is 
also limited to the vertical pins or rollers C C CS set in the 
rings D and D’, together with the grooved weight I. 


THE DEFENDANT'S MACHINE AND THE QUESTION OF 
INFRINGEMENT. ) 


The defendant’s machine is a horizontal and not a vertical 
machine. Its construction and mode of ceperation have been 
set forth in the former brief. It follows thatif the plaintiff’s 
patent be limited, as we contend it must be under the au- 
thorities cited, to a vertical machine the defendant’s ma- 


chine is no infringement. 
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Furthermore, it is plain that the defendant’s machine has 
no shaft provided with a slot corresponding to the slot B’ 
of the patent, and no set-screws bbb. The screws employed 
in the defendant’s shaft are not set-screws in the sense that 
the screws of the plaintiff’s patent are. In the machine of 
the patent the end of the hide is gripped between the bot- 
tom of the slot in the shaft and the end or point of the set- 
screw. In the defendant’s machine the hide is not gripped 
by the point of the screw, but the screw serves merely to 
fasten the clamp portion of the shaft to the remaining por- 
tion. For these reasons also it is submitted that the de- 
fendant’s machine does not come within the scope of the 
first claim of the patent. 

Again, it is plain that the defendant’s machine has no 
pins or rollers C C C set in rings D and D’, and no grooved 
weight I. in the plaintiff’s patent the parts marked © C C» 
constituting the cage or crab which surrounds the central 
shaft, are described as pins or rollers, and an examination of 
the drawings will show that they are so constructed as to roll 
or turn around upon their axes. Nothing of the kind is to 
be found in the defendant’s machine. Neither has it any 
grooved weight I, or any weight of any kind: The sliding 
collars which surround the shaft in the defendant’s machine 
operate in an entirely different manner from the weight of 
the plaintiff's patent, and are in no sense equivalents therefor, 
The weight of the patent operates by gravity, and conse- 
quently when in position always exerts a pressure upon the 
hides. The sliding collars in the defendant’s machine are 
operated by screws and by springs, and are always under the 
control of the operator, so as to exert greater or less pressure, 
or no pressure, at all as may be desired. 
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In the machine of the patent the hides are compressed 
edgewise between a fixed abutment, viz., the bottom of the 
cage which never changes its position, and the grooved 
weight I, which of course presses only in one direction. In 
the defendant’s machine the hides are compressed between 
two sliding collars, arranged to be moved towards and from 
each other, the position of which collars may be adjusted by 
screws, and the operation of which collars when adjusted is 
by reason of the springs entirely automatic. 

Thus in the machine of the patent the hides can expand, 
as they become heated, only in one direction, and then only 
against the dead pressure of the weight, if it be in position. 
In the defendant’s machine on the contrary the hides can 
expand in both directions, and the required pressure at any 
given time is autcmatically effected by the spring-actuated 
collars. 

Again, the purpose of the weight in the plaintiff’s ma- 
chine, according to the description in his patent, is to com- 
press the hides edgewise after the forward and backward 
stretching is performed lengthwise—that is to say, the weight 
is not to operate during the rotation of the shaft, but only 
after that rotation has ceased. Thus the patent says: 


“An iron weight, I, * * * is placed upon the 
inside of the pins or rollers, and by pressing upon 
this weight the hide is compressed edgewise after the 
forward and backward stretching or pressing is per- 
formed lengthwise.” 


And, again, in describing the operation of the machine, 
after describing the rotation of the shaft and the effect pro- 
duced thereby, viz., stretching lengthwise, the patent states 
in effect that after this result has been attained “ the weight 
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is placed upon the top of the hide and is pressed down- 
ward, which, in a measure, compensates for the stretching 
lengthwise.” | 

Now, in the defendant’s machine the sliding collars are 
designed to operate during the rotation of the shaft and to co- 
-operate therewith in softening the hide. This is an entirely 
different purpose and operation from that of the weight of the 
plaintiff’s patent, which is not designed to co-operate with 
the shaft in the production in a given result, but, on the 
contrary, is designed to counteract or to “compensate” for 
the stretching lengthwise, effected by the rotation of the 
shaft, by compressing edgewise. 

It is submitted that for these further reasons the defend- 
ant’s machine does not employ the combination which forms 
the subject of the second claim of the plaintiff’s patent. 

Finally, it is proved by the testimony of the plaintiff 
himself that the machine of the patent is practically inop- 
erative or valueless for useful purposes. The machine of 
the patent has nothing but the grooved weight I to exert 
edgewise pressure, and this weight is provided with no 
means, except a sort of handle, for operating or manipulat- 
ing it. It is admitted by the plaintiff that the weight alone 
is insufficient; that in the operation of the machine varying 
pressures are required—sometiines a pressure greater than 
would be produced by the weight and sometimes less; that 
the required pressure must be determined and controlled by 
the operator, and that in practice he has been obliged to 
add a lever for the purpose of manipulating the weight, 
whereby it may be raised or depressed, as the exigencies of 
the case require. A uniform pressure such as would be pro- 
duced by the weight alone is impractical, and a machine 
like that of the patent is of no practical value. 
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THE DIFFERENCE IN OPERATION BETWEEN A VER- 
TICAL AND A HORIZONTAL MACHINE. 


While under the authorities above cited it is plain that 
the plaintiff’s patent must be limited upon its faee to a ver- 
tical machine, and cannot cover a machine like the defend- 
ant’s, which is horizontal, it may be proper to show further 
that the difference between the two machines in this respect 
is not one of position merely, but one of function or result 
as well. 

It is plain that in a vertical machine the force of gravity 
will act upon the hides contained therein as well as upon 
the weight. The result of this will be that the entire mass 
of hides within the cage will have a tendency to sink or sag 
toward the bottom of the machine. The operation of the 
machine is to soften the hides and render them more pliable, 
or, in other words, to change them from a comparatively 
hard or horny condition into a condition more like that of 
a wet rag. It is plain that, as the process of softening the 
hides proceeds, they will be more and more likely to sag and 
settle toward the bottom of the machine. The result of this 
will be, as is evident, to cause the hides to be wound around 
the shaft, as it revolves, more or less spirally, instead of 
cylindrically, which will have the effect, to a greater or less 
extent, to twist or rope the hides as they are revolved in the 
machine. 

In a horizontal machine the force of gravity will not cause 
the hides to settle or sag toward one end of the machine, or 
to be wound spirally upon the shaft, but, on the contrary, 
the hides will be wound upen the shaft smoothly and cylin- 
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drically, and will spread out uniformly toward each end of 
the machine. 

Again, the tendency of the hides in a vertical machine to 
sag or settle toward the bottom of the machine will result 
in packing them more snugly or firmly into the bottom of 
the machine, and thus create undue friction there, and so as 
either to overheat and burn the hides or to clog and stop 
the action of the machine entirely. This could not happen 
in a horizontal machine. 

Again, in a vertical machine, when more than one hide 
is attached to the shaft, they must be attached one above the 
other, with the result that the lowest hide in the series has 
superposed upon it the weight of all the hides above it. 
Thus each of the hides in the series is subjected to a differ- 
ent weight or pressure, and hence will be acted upon dif- 
ferently. 

In a horizontal machine, on the contrary, no such con- 
ditions are present, and all the hides are subjected to the 
same pressure at any given period in the operation of the 
machine, and are thus acted upon uniformly. 

Again, in a vertical machine, with a weight arranged as 
in plaintiff’s patent, the action of the weight coming en- 
tirely from one end of the machine as well as the effect of 
gravity upon the hides themselves, will tend to tear the 
hides away from their fastenings to the shaft. 

In a horizontal machine, on the contrary, and in which 
there are two sliding collars operating in opposite directions, 
the tendency will be to force or crowd the hides toward the 
middle of the machine, measuring lengthwise of the shatt 
instead of toward one end of the machine, thus avoiding 
the danger of tearing the hides from their fastenings. 
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RIGHTS OF THE PUBLIC. 


| In connection with the question of infringement, it is 
deemed proper to direct attention to what may perhaps be 
“> called the equity or justice of limiting the plaintiff’s patent 
to a vertical machine and to the other features above re- 
ferred to. 
The public certainly have a right to understand that the 
patentee, whose privilege it was to make his own claim, 
| subject to any requirements of the Patent Office, has defined 
; and marked out by his claim precisely what it is that he 
: intends to cover and secure for himself. If for any reason 
he has seen fit to so frame his claim as not to cover his 
whole invention, he must be bound.-by his own action, and 
must be limited to what he has seen fit to define and mark 
out in the claim which he has made. 
+ This Court has stated in the case of Keystone Bridge Co. 
é vs. Phenix Iron Co., supra, that the courts are not to be ex- 
pected to wade through the history of.an art.and spell out 
what a patentee might have claimed, but has noi claimed. 
So also the public ought not to be expected to perform this 
labor to ascertain what is covered by a patent. 
It is not the duty of the public to make a laborious ex- 
) amination of previous inventions and devices and compare 
the same with a given patent, for the purpose of endeavoring 
to ascertain by such comparison what was the invention 
made by the patentee as compared witli the prior art. 
| It is the right of the public to understand, when a pat- 
entee has expressly defined his invention by plain and ex- 
plicit language, that his invention is what he has stated it 
to be and nothing more. 


The whole spirit and purpose of the patent law since 1836 
has been to make it the duty of a patentee to point out and 
define what he claims in clear and distinet language, and 
when he has done so the public have the right to under- 
stand that his invention is what he has so defined it to be 
and nothing more, and to act accordingly. 

Take the present case as an illustration. It would be 
plain, it is submitted, to any mind, upon reading the speci- 
fication and claims of the plaintiff’s patent, that he claimed 
only a vertical machine. To enlarge by construction the 
scope of this patent beyond what is expressed in precise 
terms upon its face would be unjust and unfair to the pub- 
lic and would be equivalent to doing by judicial con- 
struction that which it has been determined cannot be done 
by reissue, particularly after vested rights have accrued. In 
the present case the plaintiff allowed his patent to remain in 
the form in which it appears during its entire life, and this 
action was not brought until after the patent had expired. 
In the meantime the public, this defendant among others, 
relying upon the definition of the patentee’s invention as 
expressed in plain and unequivocal language, and upon the 
limitations upon the face of the patent, have constructed and 
employed machines organized in a different way and oper- 
ating upon different principles, believing them to be entirely 
outside of the plaintiff’s patent, and have thereby acquired 
vested rights therein. It would certainly be unfair to the 
public and to this defendant at this late day, and after the 
patent has expired, to give any broader scope to the patent 
by construction than that which it appears upon its face to 
have. 

The doctrine above stated has already been established by 
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this Court in the case of Railway Co. vs. Sayles,97 U.S., 554. 
In that case the Court says (page 563) : 


“The law does not permit such enlargements of an 
original specification which would interfere with 
other inventors who have entered the field in the 
meantime any more than it does in the case of reissues 
of patents previously granted. Courts should regard 
with jealousy and disfavor any attempts to enlarge the 
scope of an application once filed or of a patent once 
granted, the effect of which would be to enable the 
patentee to appropriate other inventions made prior 
to such alteration, or to appropriate that which has 
in the meantime gone into public use.” 


—> 


See also Merrill vs. Yeomans, 94 U. S., 568. 


CONCLUSION. 


In conclusion, it is submitted that the court below com- 
mitted no error in directing a verdict for the defendant. 
Under the authorities above cited it was the right and duty 
of the court to direct a verdict if, had the case been sub- 
mitted to the jury and a verdict for the plaintiff rendered, 
the court would have been bound to set that verdict aside. 
The plaintiff’s patent must, under the authorities, be limited 
io a vertical machine. This being so, it plainly would have 
been the duty of the court to set aside a verdict for the plain- 
tiff, for the reason that the defendant’s machine, being a hori- 
zontal machine, manifestly bears no such resemblance to the 
machine of the plaintiff’s patent as could by any possibility 
justify a verdict for the plaintiff. In other words, it was 
plain upon inspection that the defendant’s machine was not 
a vertical machine, and therefore, after the court had con- 
strued the patent as a matter of law there was no disputed 
3 


question of fact for the jury. It was a matter which ad- 
mitted of no doubt and about which there could be no con- 
flicting evidence. It was not necessary, therefore, for the 
court to formally submit the question to the jury, for the 
reason that if the jury had found a verdict for the plaintiff 
the court would have been bound to set such verdict aside. 


Stated in another way, the question of infringement in 
this case was in reality entirely a question of law, because if 
the plaintiff’s patent be limited by construction to a vertical 
machine, there remained no question of fact in dispute be- 
tween the parties. It was admitted that the defendant’s ma- 
chine was a horizontal machine, and it could not therefore be 
a vertical machine. At all events, there was not the slightest 
evidence introduced by the plaintiff tending to show that 
the defendant’s machine was a vertical machine, and the 
case thus comes directly within the most rigid application 
of the rule laid down as to the right of a court to direct a 
verdict. 


It is submitted that the judgment should be affirmed. 


WitmartH H. Tuurston, 
For Defendant in Error. 
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HOWARD MANSFIELD VS. THE EXCELSIOR REFINERY CO. 


1 Pleas in the circuit court of the United States for the North- 

ern district of Illinois, held at the United States court-rooms, 
in the city of Chicago, in the district aforesaid, before the Hon. 
Walter Q. Gresham, circuit judge of the United States for the seventh 
judicial circuit, on Saturday, the tenth day of July, in the July term 
of said court, in the year of our Lord one thousand eight hundred 
and eighty-six, and of our Independence the one hundred and 


eleventh year. 
WM. H. BRADLEY, Clerk. 


HowarRD MANSFIELD 
v8. : Ejectment. 
THe Excertsion REFINERY COMPANY. 


NORTHERN District oF ILLINOIS, 83 : 


Be it remembered that on the twenty-fourth day of December, 
1879, came the plaintiff, by his attorneys, and filed in the office of 
the clerk of the circuit court of the United States for the northern 
district of Illinois, at Chicago, in said district, his bond for costs and 
declaration in said above-entitled cause; which said bond and decla- 
ration are, respectively, in the words and figures following, to wit: 


2 Bond for Costs. 
Unitep States oF AMERICA, t 
Northern District of Illinois, 


Circuit Court, of the March Term, A. D. 1880. 


HowaRD MANSFIELD 
v8. In Ejectment. 
THE Excetsion REFINING Co. 


We enter ourselves security for costs in this cause and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court; and in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by him, 
we hereby stipulate that execution may issue against our property 
for any costs taxed against him. 

Dated this 24th day of December, A: D. 1879. 

MATTOCKS & MASON. [seaz.] 


Endorsed: Filed Dec. 24, A. D. 1879. Wm. H. Bradley, clerk. 


3 Declaration of Ejectment. 
Unitep States oF AMERICA, \ os ; 
Northern District of Illinois, ; 


In the United States Circuit Court for the Northern District of IIli- 
nois, of the March Term, A. D. 1880. 


Howard Mansfield, who is a citizen and resident of the State of 
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New York, plaintiff in this suit, by Mattocks & Mason, his attor- 
neys, comes and complains of The Excelsior Refinery Company, a 
corporation organized and doing business under the laws of the 
State of Illinois, having its chief office in said district, defendant, 
which issummoned according to the form of the statute in such 
case made and provided, in a plea of ejectment, for that whereas the 
said plaintiff, on the twenty-second day of December, in the year of 
our Lord one thousand eight hundred and seventy-nine, was pos- 
sessed of certain premises, with the appurtenances, situate in the 
county of Henderson and State of Illinois, in the said district, and 
known and described as follows, to wit: 
Commencing at a point in the middle of Henderson creek on the 
north line of the south half of the southwest quarter of section ten 
(10), township ten (10) north, range five west, of the fourth 
4 principal meridian, and thirty-eight (38) links east of a stone 
planted on the west bank of said Henderson creek, from 
which stone an ash bears south 11}° W., fifty-three and one-third 
(534) links distance; thence from said point of commencement 
above noted upstream with the meanderings of Henderson creek, 
as follows: South 21° east four and 7); chains; thence south 37° 
west two and ;*,4; chains; thence south 17}° east four and 7%; chains 
to a point in middle of Henderson creek, on the north boundary of 
the Chicago, Burlington & Quincy railroad grounds; thence west- 
erly along the north boundary of said railroad grounds nine and 
jy Chains to a stone 27 x 10 x 7 inches, average dimensions; thence 
north ten and ;',?; chains to a stone set in the north line of the south 
one-half of the southwest quarter of section ten (10), in township ten 
(10) north, of range five (5) west, from which stone a sycamore 
bears south &9}° west, sixty-seven links distant; thence east along 
the said north line of said south half of the southwest quarter of 
section ten (10), township ten (10) north, of range five (5) west, eight 
hundred forty-five chains to place of beginning, in middle of Hen- 
derson creek, containing ten acres, more or less, which said prem- 
ises the said plaintiff claims in fee simple; and, the said plaintiff 
being so possessed thereof, the said defendant afterwards, to 
5 wit, on the twenty-third day of December, in the year of our 
Lord one thousand eight hundred and seventy-nine, entered 
into the said premises and ejected the said plaintiff therefrom, and 
unlawfully withholds from the said plaintiff the possession thereof, 
to the camage of said plaintiff of thirty thousand dollars; and 


therefore he brings suit, ete. 
MATTOCKS & MASON, 
Attorneys for Plaintiff. 


Endorsed: Filed Dec. 24th, 1879. Wm. H. Bradley, clerk. 


On the same day, to wit, on the twenty-fourth day of December, 
1879, there issued out of said clerk’s office a writ of summons in said 
entitled cause; which said writ together with the return of the mar- 
shal thereto attached are in the words and figures following, to wit: 


i 
' 


HOWARD MANSFIELD V8. THE EXCELSIOR REFINERY CO. 


6 Circuit Court OF THE UNITED STATES OF AMERICA, I j 
Northern District of Illinois, ore 
The United States of America to the marshal of the northern dis- 
trict of illinois, greeting: ) 
We command you to summon The Excelsior Refinery Company, 
a corporation, &c., if found in your district, to be and appear before 
our Judges of our circuit of the United States for the northern dis- 
trict of Illinois on the first day of the next term thereof, to be holden 
at Chicago, in the district aforesaid, on the first Monday of March 
next, to answer unto Howard Mansfield of a plea of ejectment, to his 
damage, as it is alleged, of thirty thousand dollars; and have you 
then and there this writ. 
Witness the Hon. Morrison R. Waite, Chief Jus- 
tice of the rv me — of yo see ogy me “ 
America, at Chicago aforesaid, this 24th day o 
Seal of Court. December, in oa — at of our Lord one - tf 
eight hundred and seventy-nine, and of our Inde- 


pendence the 104th year. 
WM. H. BRADLEY, Clerk. 


[Endorsed:] Term No. —. Gen. No. —. Circuit court of the 
United States, northern district of Illinois. v8. —— ——. 
Summons. Returnable —— term, A. D. 188-. —— ——, clerk. 
Filed ——, A. D. 188-. , clerk. , attorney. 

7 Special Deputy’s Return. — 
UnitTep States oF AMERICA, 
Northern District of Illinois, ’ 


Know all men by these presents that I have appointed and by 
these presents do appoint E. L. Waterman my true and lawful dep- 
uty to execute the annexed writ, Howard Mansfield vs. The Excelsior 
Refining Company, a corporation, &c., and to make return of the 
execution thereof according to law. 

JESSE S. HILDRUP, [seat] 
U. S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit, 
by delivering a true copy thereof to George R. Chittenden, president 
of said company, on the 20th day of January, 1880. 

JESSE S. HILDRUP, 
United States Marshal, 
By E. L. WATERMAN, 
Special Deputy. 
Marshal’s fees : 
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UNITED STATES OF AMERICA, 
Northern District of Ilinois, 


E. L. Waterman, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him in addition to the fees was actually incurred, 
and that the same is according to law. 

E. L. WATERMAN. 


Subscribed and sworn to before me this 17 day of Feb., A. D. 1880. 
[SEAL. | E. R. RICHARDS, 
Notary Public. 


Endorsed: Filed Feb. 18th, A. D. 1880. Wm. H. Bradley, clerk. 
8 Afterwards, to wit, on the second day of March, 1880, 
came the defendant, by its solicitors, and filed in said clerk’s 


office its plea in said entitled cause; which said plea is in the words 
and figures following, to wit: 


9 Plea. 


Unitep States oF America, Northern District of Illinois: 


United States Circuit Court of said District, of the March Term, 


A. D. 1880. 
THe Excersion Rerinery Co., Sued by the Name of 
THe Excersion REFininG Co., Ejectment. 
ats. $30,000.00. 


HowaRD MANSFIELD. 


And the defendant, The Excelsior Refinery Company, against 
whom the said plaintiff hath issued his writ and declared thereon 
by the name of The Excelsior Refining Company, by Judd and 
Whitehouse, its attorneys, comes and defends the wrong and injury, 
when, etc., and says that the said defendant is not guilty of unlaw- 
fully withholding the lands and tenements in the said declaration 
mentioned, or any part thereof, in manner and form as the said 
plaintiff hath above thereof complained against it; and of this the 
said defendant puts itself upon the country, ete. 

JUDD & WHITEHOUSE, 
Alt’ys for Defendant. 


Endorsed: Filed M’ch 2, 1880. Wm. H. Bradley, cl’k. 


10 Afterwards, to wit, on the seventh day of April, in the ad- 

journed March term of said court, 1880, in the record of the 

serene thereof in said entitled cause, before Hon. Henry W. 
lodgett, district Judge, is the following entry, to wit: 


a 


—— 


gs ao ee ae a 
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Order. 


HowarRD MANSFIELD 


\ Ejectment. 


: v8. 
THe Excetsion REFINERY COMPANY. 


On motion of the plaintiff, by his attorney, leave is given him to 
amend the summons issued herein. 


11 Afterwards, to wit, on the twelfth day of May, in the ad- 

journed May term of said court, 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Order. 


HowaRD MANSFIELD 
v8. Ejectment. 
THe Excertsion REFINERY CoMPANY. 


This cause having been heretofore submitted to the court by stip- 
ulation in writing waiving a jury, and the court, having heard the 
evidence in the cause and the arguments of counsel, finds the de- 
fendant not guilty. It is thereupon considered by the court that the 
defendant go hence without day, and that it have and recover of the 
plaintiff its costs in this behalf, to be taxed, and that it have execu- 
tion therefor. 


12 Afterwards, to wit, on the twenty-fourth day of February, 
1883, in the December term of said court, 1882, in the record 

of the proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


HowarRpD MANSFIELD 


v8 Ejectment. 


THe Excetsron REFINERY CoMPANY. 


And now, at this day, the parties appeared by their counsel, and 
on motion of the Ss and it appearing satisfactorily to the court 
that all the costs herein have been paid by the laintiff, it is ordered 
that the judgment entered herein on the twelfth day of May, A. D. 
1882, be vacated and set aside and a new trial granted in the cause 
in conformity with the statute in such case made and provided. 


Afterwards, to wit, on the seventh day of May, 1883, came George 
S. Willits and entered his appearance as attorney for the defendant 
in said entitled cause; which said appearance is in the words and 
figures following, to wit: 


HOWARD MANSFIELD VS. THE EXCELSIOR REFINERY CO, 


13 Appearance. 


UNITED States oF AMERICA, Northern District of Illinois: 
Circuit Court of U.S. March Term, 18883. 


HowarpD MANSFIELD 
vs. Ejectment. 
THE Excetsion REFINERY Co. 


I hereby enter my appearance in the above-entitled cause for the 
defendant, The Excelsior Refinery Company. 
GEO. 8S. WILLITS, 
Att’y for Deft. 


Endorsed: Filed May 7, 1883. Wm. H. Bradley, clerk. 


14 Afterwards, to wit, on the twenty-sixth day of May, in the 

adjourned May term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. John M. 
Harlan, one of the justices of the supreme court, is the following 
entry, to wit: 


Order. 


Howarp MANSFIELD \ 
vs. Ejectment. 
THe Excetsion REFINING Co. 


Now come the parties, by their attorneys, and, upon issue joined 
herein, by agreement of the parties, by their attorneys, they waive 
the intervention of a jury, and for trial put themselves upon the 
court; and, after hearing the evidence and the arguments of counsel, 
the court takes the same under advisement. 


15 Afterwards, to wit, on the seventh day of March, in the ad- 

journed March term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


HowarkpD MANSFIELD 
v8. Ejectment. 
Tuer Excetsiok REFINERY CoMPANY. 


This cause having been heretofore submitted to the court, Mr. 
Justice Harlan presiding, upon the general issue joined thereon, and 
after hearing the evidence the court found the defendant guilty of 
unlawfully withholding from the possession of the plaintiff the real 
estate and premises described in the plaintiff’s declaration, as fol- 
lows: Certain premises, with the appurtenances, situate in the county 
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of Henderson and State of Illinois, in the said district, and known 
and described as follows, to wit: Commencing ata point in the 
middle of Henderson creek, on the north line of the south half of 
the southwest quarter of section ten (10), township ten (10) north, 
range five west, of the fourth principal meridian, and thirty-eight 
(38) links east of a stone planted on the west bank of said Hender- 
son creek, from which stone an ash bears south 114° W., fifty-three 
and one-third (534) links distance; thence from said point of com- 
mencement above noted‘ upstream with the meanderin 
16 of Henderson creek, as follows: South 21° east four and 
chains; thence south 37° west two and 54 chains; thence 
south 17} east four and °° — to a point in middle of Henderson 
creek, on the north boundary of the Chicago, Burlington & Quincy 
railroad grounds; thence westerly along the north boundary of said 
railroad grounds nine and ,°; chains to a stone 27 x 10 x7 inches, 
average dimensions; thence north ten and 3; chains to a stone set 
in the north line of the south one-half of the southwest quarter of 
section ten (10),in township ten (10) north, of range five (5) west, 
from which stone a sycamore bears south 89}° west, sixty-seven links 
distant; thence east along the said north line of said south half of 
the southwest quarter of section ten (10), township ten (10) north, 
of range five (5) west, eight hundred forty-five chains to place of 
beginning, middle of Henderson creek, containing ten acres, more 
or less. ‘The court also found the estate established in the plaintiff 
on the trial to be an estate in fee simple, and assessed his damages 
at the sum of one cent, and filed his opinion in accordance there- 
with at the time of said hearing, to wit, the eleventh day of May, 
A. D. 1884; and thereupon the defendant, by its attorney, moved the 
court for a new trial for reasons alleged, and the court, Mr. Justice 
Harlan presiding, after hearing the arguments of counsel and being 
fully advised, denied the motion and ordered that judgment be en- 
tered on the finding. 
17 It is therefore now here considered and adjudged by 
the court, in conformity with the opinion of Mr. Justice Har- 
lan, filed herein, that the plaintiff do have and recover of the de- 
fendant possession of said real estate and premises above described, 
according to the force, form, and effect of his said recovery, and that 
he have a writ of possession therefor, and that he also have and re- 
cover of the defendant the said sum of one cent, his damages, to- 
gether with his costs in this behalf expended, amounting to the sum 
of — dollars and — cents, and that he have execution therefor. 


And now comes the defendant, by its attorney, and moves the 
court to set aside said judgment and finding and grant a new trial 
under the statute ; po it appearing to the court,that the defendant 
has paid all the taxed costs herein, it is thereupon ordered by the 
court that said judgment and finding be set aside and vacated and 
a new trial granted under the statute. 


18 Afterwards, to wit, on the second day of February, 1886, 
in the December term of said court, 1885, in the record of 
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the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Order. 


Howarp MANSFIELD 
v8. Ejectment. 
Tue Excetsion REFINERY COMPANY. 


Now come the parties, by their attorneys, and, upon issue joined 
herein, by agreement of the parties, by their attorneys, in open court 
they waive the intervention of a jury, and for trial put themselves 
upon the court; and after hearing a part of the evidence, the hour of 
adjournment having arrived, it is ordered that the further trial of 
this cause be postponed until Tuesday next. 


19 Afterwards, to wit, on the tenth day of July, in the July 

term of said court, 1886,in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


Judgment. 


HowaRp MANSFIELD 
v8. Ejectment. 
THe Excetsion REFINERY CoMPANY. 


The court, having considered and being now fully advised upon 
the matters heretofore submitted herein, finds the defendant not 
guilty. It is thereupon considered and adjudged by the court that 
the said defendant be discharged, and that it go hence without day, 
and that it have and recover of said plaintiff its costs in this behalf 
expended about its defense, amounting to — dollars and — cents, 
and that it have execution therefor. 


20 On the hearing of said cause the following exceptions were 
taken and were allowed by the court and made of record‘ 
which said exceptions are in the words and figures following, to wit: 


Bill of Exceptions. 
Unirep States oF AMERICA, 
Northern District of Illinois, ; 


Circuit Court of the United — for the Northern District of 
Illinois. 


HowaARpD MANSFIELD 


v8. Ejectment. 
Tue Excetsiorn ReFinery CompaNy. 


Bill of Exceptions. 
Be it remembered that heretofore, to wit, February 1, 1886, the 
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attorneys of record in the above-entitled cause filed their stipula- 
tion in writing with the clerk of this court waiving a jury ; and 
thereupon, this case coming up for hearing before his honor Judge 
Greshain on, to wit, February 2nd, 1886, the parties thereto intro- 
duced in evidence a certain stipulation between them, dated June 
17th, 1885, and in words and figures following, to wit: 


UnitTep Srates or AMERICA, “ 
Northern District of WMinois, } 


Circuit Court of the United States for the Northern District of 
Illinois. 


HowarpD MANSFIELD 
v8. Ejectment. 
EXceEitsion REFINING CoMPANY. 


It is hereby stipulated and agreed by and between the parties to 
the above-entitled cause that the said above-entitled cause shall be 
submitted to the court for trial (without a jury) at any time 

21 after the fifteenth day of October, A. D. 1885, upon 5 days’ 
notice from either side, and for the purposes of which trial 

the following facts are agreed to, except as may be otherwise shown 
by other evidence on any trial of said above-entitled cause, but 
which agreed state of facts shall not preclude other evidence to be 
introduced by either party : 

1. September 20, 1873, the Bank of Chicago was the owner in fee 
of the premises in controversy in this cause. 

2. April 22, 1874, the Bank of Chicago aforesaid executed to the 
United States a waiver, which was recorded in the office of the re- 
corder of Henderson couaty, [llinois, April 23, 1874, a certified copy 
of said waiver, with the acknowledgment thereto appended, marked 
“No. 1” and identified by initials of M. B. for Mason Brothers, 
plaintiff’s attorneys, and G. S. W. for George S. Willits, defendant's 
attorney, may be produced and used on the trial. 

3. July 10, 1874, the Bank of Chicago executed to Isaac P. Coates 
a deed or instrument, which was recorded in said recorder’s office 
March 30, 1875, which instrument, marked “ No. 2” and identified 
as afuresaid, may be used on the trial of this cause. 

4. May 3, 1875, said Isaac P. Uoates, assignee of the Bank of 
Chicago, &c., executed a waiver to the United States, which was re- 

corded in said recorder’s office May 3, 1875, a certified copy of 
22 which waiver, with the acknowledgment appended thereto, 
; marked “ No. 3” and identified as aforesaid, may be used on 
the trial. 

5. May 3, 1875, said Isaac P. Coates conveyed to Elisha H. Turner 
said premises in controversy by conveyance of that date, which was 
recorded in said recorder’s office May 6, 1875,a certified copy of which, 
with the acknowledgment thereto appended, marked “No. 4” and 
identified as aforeszid, may be used on the trial. 

6. May a said Isaac P. Coates, assignee of the Bank of Chi- 

2 
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cago, executed and delivered to the United States a waiver, dated: May 
3, 1875, but subscribed and sworn to on said 6th day of May, 1875, 
which waiver and jurat were recorded in said recorder’s office May 6, 
1875, a certified copy of which waiver, with the jurat thereto ap- 
pended, marked “No. 5” and identified as aforesaid, may be used on 
the trial. 

7. May 6, 1875, said Elisha H. Turner executed to the United 
States a waiver, which was recorded in said recorder’s office May 6, 
1875, a certified copy of which, with the acknowledgment thereto 
appended, marked, “ No. 6” and identified as aforesaid, may be used 
on the trial. 

8. May 6, 1875, said Elisha H. Turner executed to George F. West- 
over a deed of trust or mortgage, recorded in said recorder’s office 
May 6, 1875, the original or a certified copy of which, marked “ No. 

7” and identified as aforesaid, may be used on the trial. 
23 9. George F. Westover, trustee, advertised a sale in the 
Oquawka Spectator, a weekly public newspaper printed and 
published in the city of Oquawka, in Hendon county, Illinois and 


the nearest newspaper to the real estate in controversy, which said , 


advertisement and a certificate of publication thereof by the pub- 
lisher of said newspaper are appended to the deed next hereinafter 
mentioned, and may be used at the trial. 

10. October 9th, 1876, George F. Westover executed a deed to 
Isaac P. Coates, recorded in said recorder’s office, dated December 22, 
1879, the original or a certified copy of which, marked “ No. 8” and 
identified as aforesaid, may be used on the trial. 

11. December 16, 1876, the said real estate in controversy was 
seized and afterwards a sale made by the United States collector of 
internal revenue for the fourth district of Illinois for the non-pay- 
ment of taxes and assessments of internal revenue against George 
EK. Hinds, a distiller operating under a lease expiring May Ist, 1877, 
the distillery on the said property in controversy, sufficient goods, 
chattels, or other effects to satisfy such taxes and assessments not 
having been found by said collector. A copy of the record of such 

seizure and sale, &c., kept by the collector of internal revenue 
24 of the fourth collection district of Illinois, and of other things 
pertaining to the matter, which copy is certified by John 
Tillson, collector of said district, and marked “ No.9” and identified 
as aforesaid, may be used on the trial of this cause. -It is stipulated 
that George I. Westover and Isaac P. Coates received no notice of 


such seizure and sale (prior to said sale) and only knew of such seiz- - 


ure and sale by report long after such seizure and sale occurred. 
12. December 21, 1876, the said collector advertised said sale in 
the issue of the Oquawka Spectator on that day, the said Oquawka 
Spectator being the hereinbefore-mentioned weekly newspaper 
me and published in the city of Oquawka, in Henderson county, 
llinois, and the nearest newspaper to the real estate in controversy, 
which said advertisement is contained in the issue of said news- 
paper, marked “No. 10” and identified as aforesaid, and may be 
used on the trial. 
The premises in controversy were commonly and well known as 
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the Turner distillery, and this was the only distillery in Sagetown 
or in that region, and there was no distillery in section 10, town- 
ship 12 north, range 5, but the Turner distillery was in section 10, 
township 10 north, range 5, as was well known. ! 

13. November 4, 1878, John Tilison, said collector of interna 
revenue, executed a deed to T. W. Barhydt, trustee (the cestui que trust. 

and beneficial owner being the Merchants’ National Bank 
25 of Burlington, Iowa), which was recorded in the said recorder’s 

office November 18, 1878, the original or a certified copy of 
which, marked “ No. 11” and identified as aforesaid, may be used 
on the trial. The certificate of purchase mentioned in said deed 
was not recorded in said recorder’s office of Henderson county. 

14. December 18, 1879, Isaac P. Coates executed a deed to Howard 
Mansfield, recorded in said recorder’s office December 22d, 1879, the 
original or certified copy of which, marked “ No. 12” and identified 
as aforesaid, may be used on the trial. 

15. May 14, 1878, a contract of sale by the Merchants’ National 
Bank of Burlington, Iowa, to the defendant was made, which was 
recorded in said recorder’s office June 1, 1878, the original or a cer- 
tified copy of which, marked “ No. 13” and identified as aforesaid, 
may be used on the trial. 

16. May 14, 1878, Elisha H. Turner and Helena C., his wife, exe- 
cuted a deed to the defendant, which was recorded in said recorder’s 
office October 28, 1878, the original or a certified copy of which, 
— “No. 14” and identified as aforesaid, may be used on the 
trial. . 

17. November 24, 1879, said Merchants’ National Bank of Bur- 
lington, Iowa, executed a deed to the defendant, which was recorded 
in said recorder’s office November 25, 1879, the original or a cer- 
tified copy of which, marked “ No. 15” and identified as aforesaid, 

may be used on the trial. 
26 18. June 7, 1880, said T. W. Barhydt, trustee, &c., executed 
a deed to the defendant, which was recorded in said recorder’s 
office June 14, 1880, the original or a certified copy of which, marked 
“No. 16” and identified as aforesaid, may be used on the trial. 

19. And it is further stipulated that in pursuance and by reason 
of the said respective waivers, &c., duveal to, the bonds of George 
E. Hinds in said waiver mentioned, as such distiller, were approved 
im mediately after the execution of the said respective waivers (which 
were at the time filed with the collector of internal revenue for the 
fourth district of Illinois), and that thereupon, immediately after the 
dates indicated in said respective waivers, said Hinds, at the times 
respectively indicated, did carry on the business of distilling at and 
in a distillery situated on and upon the property in sera tae 
until the date of the seizure aforesaid, and that the recitals in each 
of said waivers to the United States and in the certificates of pur- 
chase aforesaid are true, except that George E. Hinds leased instead 
of owned said premises, having leased the same from the owner or 
owners thereof prior to said waivers respectively until the convey- 
ance to Elisha H. Turner, the question as to subsequent leases being 
left open for proof; also that each and every of the instruments 
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and papers mentioned or referred to in these stipulations shall be 
subject to objection for irrelevancy when offered in evidence. 
20. October 11, 1877, said Elisha H. Turner executed a 
27 waiver to the United States, which was recorded in said re- 
corder’s office December 13th, 1877, a certified copy of which 
waiver, with theack nowledgementappended thereto, marked “ No. 17” 
and identified as aforesaid, may be used on the trial, subject to ob- 
jection for irrelevancy when offered in evidence. 


Chicago, June 17th, 1885. 
MASON BROTHERS, 
Plaintiff’s Attorneys. 
GEO. S. WILLITS, 
Defendant's Attorney. 


28 And thereupon the plaintiff introduced in evidence the 

deed or instrument (mentioned as number 2 in the foregoing 
stipulation), dated July 10th, 1874, ackuowledged July 10, 1874, and 
recorded March 30th, 1875, from the Bank of Chicago to Isaac P. 
Coates in the following words and figures: 


This indenture, made this 10th day of July, A. D. 1874, between 
the Bank of Chicago, a corporation created and existing under the 
laws of the State of Illinois, party of the first part, and Isaac P. 
Coates, of the city of Chicago, in the State aforesaid, party of the 
second part, witnesseth : 

That whereas the said party of the first part is indebted to divers 
persons in sundry sums of money which it is unable to pay at 
maturity, and is desirous to provide for the payment of the same as 
far as in its power by an assignmeiit of all its property, assets, and 
effects for that purpose. : 

Now, therefore, this indenture witnesseth: That the party of the 
first part, in consideration of the premises and of one dollar to it in 
hand paid and for other good and valuable considerations by it re- 
ceived from the said party of the second part, has granted, bargained, 
sold, assigned, transferred, and set over,and by these presents does 
grant, bargain, sell, assign, transfer, and set over, unto the said party 
of the second part, his heirs, executors, administrators, and assigns, 

all and singular the lands, tenements, hereditaments, and 
29 appurtenances, goods, chattels, stocks, bills of exchange, 

promissory notes, debts, choses in action, claims, demands, 
property, and effects of every nature and description belonging to 
said party of the first part or in which it has any right or iuterest 
whatsoever, the said lands, tenements, hereditaments, and appur- 
tenances being more fully and particularly described as follows, to 
wit: 


Lots numbers fifty-three (53) and sixty-eight (68), in David Henry’s. 


subdivision of the south seven (7) acres of the south ten (10) acres 
of that part lying east of the Chicago, Rock Island and Pacific rail- 
way of the southeast quarter (}) of the northeast quarter (}) of sec- 
tion nine (9), township thirty-eight (38) north, of range fourteen (14) 
east, of the third (8rd) principal meridian, in the county of Cook 
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and State of Illinois, said lot number sixty-eight (68) being subject 
to a certain trust deed made by Thomas H. Ellis on the 19th 
May, 1874, to secure the payment of his note of five hundred dollars 
($500), therein particularly described, to the legal holder thereof, 
which note the Bank of Chicago has assumed and agreed to pay. 
Lot number twelve (12), in block number one (1), in the first (1st) 
division in Riverside, according to the plat showing the subdivision 
of said Riverside, recorded in the recorder’s office of Cook county, 
i Illinois, subject to a certain trust deed made by Thomas H. Ellis 
? on the 5th March, 1874, to secure the payment of his 

| 30 _—note for four hundred dollars ($400) to Rebecca Rumble, 
which note the Bank of Chicago has assumed and agreed to 


ay. 
Sub-lot number four (4), in the assessor’s subdivision of lots num- 
| bered one hundred and eighty-five (185) and one hundred and 
yA (186), in Bronson’s Addition to the city of Chicago, said 
sub-lot No. 4 being situated on Goethe street between Sedgwick and 
North Wells streets, in said city, in the county of Cook and State of 
Illinois, subject, however, to a certain trust deed made by Thomas 
H. Ellis on the 31st December, 1873, to secure the payment of his 
| note for twelve hundred dollars ($1,200), therein particularly de- 
) scribed, to Frances White, which note the Bank of Chicago has as- 
sumed and agreed to pay— 

Commencing at a point in the middle of Henderson creek, on the 
- north line of the S. 4 of the S. W. } of sec. 10, in township 10 N., R. 

! 


5 W., of the/4th P. M., in Henderson county, Illinois, and 38 links 

E. of a stone planted on the W. bank of said Henderson creek, from 

which stone an ash bears S. 11} degrees W., 534 links distant; 

thence from said point of commencement above noted upstream 

with the meanderings of Henderson creek, as follows: S. 21 degrees 

E. 4.91 chains; thence S. 37 degrees W. 2.84 chains; thence S. 17} 

degrees E. 4.59 chains, to a point in the middle of Henderson creek, 

on the N. boundary of the C., B. & Q. R. R. grounds; thence west- 

erly along the N. boundary of said R. R. grounds.9.99 chains 

' 31 to astone 27x 10x 7 inches, average dimensions; thence N. 

10.52 chains to a stone set in the N. line of theS.} of theS. W. 

} of sec 10, in township 10 N., range 5 W., from which stone a syca- 
more bears south 89} 4 W.,6 links distant; thence E. alon 
the suid N. line of said S. $ of the S. W. } of sec. 10, in township 1 

N., R. 5 W., 8.45 chains to the place of se in the middle of 

Henderson creek, containing 10 acres, more or less, and known as 

the distillery premises of Jonathan Turner: 

To have and to hold the same and every part and parcel thereof, 
with the appurtenances, unto the said party of the second part, his 
heirs, executors, administrators, and assigns, in trust for the uses 
and purposes following—that is to say: 

First. To take possession of the said property and to sell and dis- 
pose of the same, either at public or private sale, with all reasonable 
diligence and for the best prices that can be obtained, and to con- 
vert the same into money and to collect all such debts and demands 


@ 
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hereby assigned as may be collectible, and with and out of the pro- 
ceeds of such sales and collections— 

Secondly. To pay the expenses of executing this trust, and, thirdly, 
to pay and discharge in full all the debts, liabilities, and obligations 
of the said party of the first part, whether now due or hereafter to 

become due; and if there be not sufficient of said proceeds to 
32 pay said debts in full, then to apply the same pro rata, share 

and share alike, among all the creditors of the said party of 
the first part; and for the better and more effectual execution of 
these presents the party of the first part hereby makes, constitutes, 
and appoints the party of the second part its true and lawful attorney 
to do, transact, and perform all acts, deeds, matters, and things 
which may be necessary in the premises, to the full execution of said 
trust. 

The party of the second part hereby accepts the trust above created, 
and doth for himself, his heirs, executors, and administrators cov- 
enant and agree that he will honestly and faithfully and without 
delay execute the same according to the best of his skill, knowledge, 
and ability. 

In witness whereof the said party of the first part hereto has 
hereunto caused its corporate name to be subscribed and its corporate 
seal attached and the names of its president and acting cashier 
underwritten in attestation thereof and the party of the second 
part has hereunto set his hand and seal the day and year first 


above written. 
THE BANK OF CHICAGO. 
[SEAL. ] THOMAS H. ELLIS, President. 


H. P. MURRAY, Acting Cashier. 
J. P. COATES. ee 


33 STATE OF omnes 
Cook County, 


I, Farlin Q. Ball, a notary public in and for the county and State 
aforesaid, do hereby certify that on this 10th day of July, A. D. 1874, 
Thomas H. Ellis and Henry P. Murray, to me personaily known to 
be the president and acting cashier, respectively, of the within-named 
The Bank of Chicago, appeared before me and they and each of 
them acknowledged the within-written instrument to be the free act 
and deed of the said company and the seal thereto attached to be 
the lawful seal of the said The Bank of Chicago, and that the same 
was so attached by authority of the said corporation. 

In witness whereof I have hereunto set my hand and affixed my 
notarial seal on the day and year last aforesaid. 

[SEAL. | FARLIN Q. BALL, 
Notary Public, Cook County, Ill. 


STATE OF ILLINOIS, 
Henderson County, 
I, Harry T. McAllister, clerk of the circuit court and ex officio re- 
carder of said county, in the said State, do hereby certify that the 
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above and foregoing is a true, perfect, and complete copy of a certain 
deed of assignment from the Bank of Chicago to Isaac P. Coates as 
trustee, as the same was filed for record in said office on the 30th 
day of March, A. D. 1875, at one o’clock p. in., and duly recorded in 

volume 32 of Deeds, pages 76, 77, 78, as appears from the said 
34 record now remaining in my office aforesaid. 

In testimony whereof I have hereunto set my hand and 
— the seal of said court, at Oquawka, this 22 day of December, 
A. D. 1879. . 
[SEAL. ] H. T. McALLISTER, 
Clerk ex Officio Records. 


Thereupon the plaintiff introduced in evidence the deed or in- 
strument (mentioned as No. 4 in the foregoing stipulation), dated 
May 3, 1875, acknowledged May 3, 1875, and recorded May 6, 1875, 
from Isaac P. Coates to Elisha H. Turner in words and figures fol- 
lowing, to wit: 


This indenture, made this third day of May, in the year of our 
Lord one thousand eight hundred and seventy-five, between Isaac 
P. Coates, assignee of the Bank of Chicago, in trust of the city of 
Chicago, of the county of Cook and State of Illinois, party of the 
first part,and Elisha H. Turner, of the city of Burlington, in the 
State of Iowa, party of the second part, witnesseth: That the said 
party of the first part,for and in consideration of the sum of eighty- 
five hundred dollars paid by the said party of the second part, the 
receipt of which is hereby acknowledged, doth by these presents 
remise, release, and quitclaim unto the said party of the second 
part, his heirs and assigns, the following-descri tract or parcel 
of land situated in the county of Henderson and State of Illinois, 

viz: Commencing ata point in the middle of Henderson 
35 creek, on the north line of the south half (4) of the south- 

west quarter of section ten (10), of township ten (10) north, 
range five (5) west, of the — principal meridian, in said Henderson 
county, Illinois, and thirty-eight links east of a stone planted on 
the west bank of said Henderson creek, from which stone an ash 
bears south 11}° west, fifty-three and one-third (534) links distant; 
thence from said point of commencement above noted upstream 
with the meanderings of Henderson creek, as follows: South 2° east 
4.91 chains ; thence south 37° west 2.84 chains; thence south 17}° 
east 4.59 chains toa point in middle of Henderson creek, on the 
north boundary of the Chicago, Burlington and Quincy railroad 
grounds; thence westerly along the north boundary of said rail- 
road grounds 9.99 chains to a stone 27 x 10 x7 inches, average di- 
mensions; thence north 10.52 chains to a stone set on the north 
line of the south half (}) of the south west quarter (+) of section ten 
(10), in township ten (10) north, of range five (5) west, from which 
stone a sycamore bears south 89}° west, 67 links distant; thence 
east along the said north line of said south half (}) of the south- 
west pt (3) of section ten (10), township ten (10) north, of range 
five (5) west, 8.45 chains to place of beginning, in middle of Hen- 
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derson creek, containing ten (10) acres, more or less, together with all 
and singular the tenements, hereditaments, and Fo sare ne 
36 thereto belonging or in any wise appertaining, and the reversion 
and reversions, remainder and remainders, rents, issues, and 
profits thereof, and also all the estate, right, title, interest, property, 
possession, claim, and demand whatsoever, as well in law as in 
equity, of the said party of the first part of, in, or to the above-de- 
scribed premises and every part and parcel thereof, with the appur- 
tenances; to have and to hold all ne singular the above-mentioned 
and described premises, together with the appurtenances, unto the 
said party of the second party, his heirs and assigns forever; and 
the said Isaac P. Coates, assignee as aforesaid, party of the first part, 
hereby expressly waives, releases, and relinquishes unto the said 
party of the second part, his heirs, executors, administrators, and as- 
signs, all right, title, claim, interest, and benefit whatever in and to 
the above-described premises and each and every part thereof which 
is given by or results from all laws of this State pertaining to the 
exemptions of homesteads; and the said Isaac P. Coates, assignee as 
aforesaid, for himself, his heirs, executors, and administrators, doth 
hereby covenant, promise, and agree to and with the said party of 
the second part, his heirs and assigns, that the said premises, against 
the claim of all persons claiming or to claim by, through, or under 
him only, — will forever warrant and defend. 
37 In testimony whereof the said party of the first part hath 
hereunto set his hand and seal the day and year first above 


written. 
ISAAC P. COATES, [SskAL.] 
Assignee of the Bank of Chicago. 


STATE OF ILLINo!s, | 
Cook County, jf 


I, Duncan Shade Gooding, a notary public in and for said Cook 
county, in the State aforesaid, do hereby certify that Isaac P. Coates, 
— is personally known to me as the same person whose name is sub- 
scribed to the annexed deed, appeared before me this day in person 
and acknowledged that he signed, sealed, and delivered the said in- 
strument in writing as his free and voluntary act for the uses and 
purposes therein set forth. 

7 oe my hand and notarial seal this third day of May, 

. D. 1875. . 


DUNCAN SHADE GOODING, 
[SEAL. ] Notary Public, Cook County, Ils. 


SraTe oF IL.tINot!s, 
Henderson County, | ~~ * 


I, Harry T. McAllister, clerk of the circuit court and ez officio 
recorder in and fcr said county, in the State aforesaid, do hereby 
certify that tlie foregoing is a true, perfect, and complete copy of a 
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deed from Isaac P. Coates, assignee of the Bank of Chicago, 
38 to Elisha H. Turner, as the same appears from the records 
now in my custody, in volume 32 of g, page 86, the same 
having been filed for record May 6, 1875, at 11 o’clock a. m. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, at Oquawka, this 18th day of De- 


cember, A. D. 1879. 
H. F. McALLISTER, 
[SEAL. ] : Clerk & ex Officio Recorder. 


Thereupon the plaintiff introduced in evidence the trust deed or 
instrument (mentioned as No. 7 in the foregoing stipulation), dated 
May 6, 1875, acknowledged May 6, 1875, and recorded May 6, 1875, 
from Elisha A. Turner to George F. Westover in words and figures 
following, to wit: 


This indenture witnesseth: That Elisha H. Turner, of Burlington, 
Iowa (bachelor), grantor herein, in consideration of the indebtedisess 
hereinafter mentioned and one ($1) — to me paid by George F. 
Westover, of Chicago, grantee, the receipt whereof is hereby acknowl- 
edged, do- hereby grant, bargain, sell, remise, release, and convey 
unto the said grantee the following-described lot, piece, or parcel of 
land situate in the county of Henderson and State of Illinois, to 

wit: Commencing at a point in the middle of Henderson creek, 
39 on the north line of the south half of the southwest quarter 

of section ten (10), township ten (10) nerth, —— five west, 
of the fourth principal meridian, and thirty-eight (38) links east of 
a stone planted on the west bank of said Henderson creek, from 
which stone an ash bears south 11}° W., fifty-three and one-third 
(53}) links distant, thence from said point of commencement above 
noted upstream with the meanderings of Henderson creek, as fol- 
lows: South 21° east four and 7%; chains; thence south 37° west two 
and yf; chains; thence south 17}° east four and ;‘%5 chains to a 
point in the middle of Henderson creek on the north boundary of 
the Chicago, ee and Quincy railroad grounds ; thence west- 
erly along the north boundary of said railroad grounds nine and 
tes Chains toa stone 27 x 10 x 7 inches, average dimensions; thence 
north ten and 3; chains to a stone set in the north line of the south 
one-half of the southwest quarter of section ten (10), et Pe 
(10) north, range five (5) west, from which stone a sycamore rs 
. south 893° west, sixty-seven links distant ; thence east along the said 
north line of said south half of the southwest quarter of section ten 
(10), township ten (10) north, of range five (5) west, eight hundred 
forty-five chains to place of beginning, in middle of Henderson 
creek, containing ten acres, more or less; to have and to hold the 

same, with all the privileges and appurtenances thereunto or 
40 in anywise appertaining and all the estate, right, title, in- 

terest, claim, or demand in and to the same either now or 
which may be hereafter acquired, unto the said grantee, his heirs and 
assigns, in trust, nevertheless, for the following purposes: Whereas 
the — H. Turner, grantee herein, is justly indebted upon 
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three promissory notes, bearing even date herewith, payable to the 
order of Isaac P. Coates, assignee—one for $1,500.00, due July 1, 
1875; one for $3,000.00, due May 1, 1876; one for $3,000.00, due 
May 1, 1877, each drawing interest at eight per cent. per annum 
until due and at ten per cent. per annum after due ; 

And whereas the said grantor for the consideration agrees to keep 
the buildings upon said premises insured in a responsible company 
to the amount due upon said notes for the benefit of the said grantee 
to secure said notes (the said notes were given to secure the purchase- 
money of the premises herein described): 

Now, in case of default in the payment of said insurance or of said 
notes or any part thereof or the interest accruing thereon, according 
to the tenor or effect thereof, or in the payment of any taxes or as- 
sessments, ordinary or special, which may be levied or assessed against 
said premises during the continuance hereof, on the application of the 
legal holders of the said promissory notes, the said grantee, George F. 

Westover (full power being hereby given), or his legal repre- 
41 sentatives, after having advertised such sale twenty days by one 

publication in a newspaper published in Henderson county, 
I}linois,or by posting up written or printed notices in four (4) public 
places in the county where said premises are situate (personal notice 
being hereby expressly waived), shall sell the said premises or any part 
thereof, and all the right and equity of redemption of the said grantor, 
his heirs, executors, administrators, or assigns, therein, at public ven- 
due, to the highest bidder, for cash, at the premises or at the front door 
of the court-house, in said county, at the time appointed in said ad- 
vertisement, or may adjourn the sale from time to time, at discretion, 
and as the attorney of the said grantor, for such purpose hereby con- 
tituted irrevocable, or in the name of the said grantee or his legal 
representatives, shall execute and deliver to the purchaser or pur- 
chasers thereof deeds for the conveyance in fee of the premises sold 
and shall apply the proceeds of sale, 1st, to the payment of all ad- 
vances made by the said party of the second part for taxes and 
assessments and insurance and expenses for advertising, selling, and 
conveying as aforesaid, including attorneys’ fees; and (2nd) the 
amount due on said note, (8rd) rendering the overplus, if any there 
be, to the said grantor or his legal representatives, at the office of the 
said grantee, in Chicago, Ills.; and it shall not be the duty of the 
purchaser to see to the application of the purchase-money ; and the 
said Elisha H. Turner, party of the first part, hereby expressly 


waives, releases, and relinquishes unto the said party of the - 
42 second part, his heirs, executors, administrators, and assigns, 


all right, title, claim, interest, and benefit whatever in and to 
the above-described premises and each and every part thereof which 
is given by or results from all laws of the State pertaining to the 
exemption of homesteads: Provided, That the said grantor and his 
heirs and assigns may hold and enjoy said premises and the rents, 
issues, and profits thereof until default shall be made as aforesaid, 
and that when the said note and all expenses accruing hereby shall 
be fully paid the said grantee, George F. Westover, or his legal rep- 
resentatives, shall reconvey all the estate acquired hereby in the said 
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premises or any part thereof then remaining unsold to (and at the 
cost of) the said oe or his heirs or assigns. 


And the said Elisha H. Turner, grantor, covenants with the said 
rantee and his legal representatives and assigns that he is seized 
in fee of the said premises and has good right to convey the same in 
form aforesaid ; that they are free from all liens or incumbrances of 
whatever name or nature, and that he will warrant and defend the 
same against all claims whatsoever, and will pay all taxes or assess- 
ments levied or assessed on the-said premises or any part thereof 
during the continuance hereof, and pay the same ten days before 
the day of sale thereof. 
Witness the hand and seal of the said grantor this 6th day of May, 


A. D. 1875. 
ELISHA H. TURNER. [seat.] 
In presence of— 
O. M. SOPER. 


43 Srate or ILLInors, } 
Henderson County, 


On the 6th day of May, eighteen hundred and seventy-five, before 
me, Frederick Kemp, notary public, of the county of Henderson, in 
the State of Illinois, appeared Elisha H. Turner, personally known 
to me to be the real person whose name is subscribed to the forego- 
ing deed of trust as having executed the same, and then acknowl- 
edged the execution thereof as his free act and deed for the uses 
and purposes herein nientioned. 

Given under my hand and official seal this 6th day of May, A. D. 
1875. 


[SEAL. ] FREDERICK KEMP, 
Notary Public. 


STaTE OF ILLINOIS, \ pay 
Henderson County, ; 


I, Harry F. McAllister, clerk of the circuit court and ez officio re- 
corder in and for said county, in the State aforesaid, do hereby cer- 
tify that the above and foregoing is a true, perfect, and complete 
copy of a certain deed of trust from Elisha H. Turner to George 
F. Westover as the same appears of record in said office, in volume 
4 of Mortgages, on pages 480 & 481, the same having been filed for 
record on the 6th day of May, A. D. 1875, at 11 o’clock a. m. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 18 day of December; A. D. 1879. 


(SEAL. ] H. F. McALLISTER, 
Clerk & ex Officio Recorder. 
44 Thereupon the plaintiff introduced in evidence the trustee’s 


deed or instrument (mentioned as No. 8 in the foregoing 
stipulation), dated October 9, 1876, acknowledged October 10, 1876, 
and recorded December 22, 1879, from George F. Westover to Isaac 
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P. Coates, with the publication, notices, and certificate of publication 
appended thereto, in words and figures following, to wit: 


This indenture, made this 9th day of October, in the year of our 
Lord one thousand eight hundred and seventy-six, between George 
F. Westover, of the city of Chicago, in the county of Cook and State 
of Illinois, party of the first part, and Isaac P. Coates, of the city of 
Chicago, in the county of Cook and State of Illinois, of the second 
part, witnesseth : 

That whereas Elisha H. Turner, of Burlington (bachelor), in the 

State of Iowa, did by acertain trust deed dated the sixth day of 
45 May, A. D. 1875, which deed is recorded in the recorder’s 

office of the county of Henderson, in the State of Illinois, on 
the sixth day of May, A. D. 1875, in Book Four of Mortgages, at 
pages 480 and 481, grant, bargain, sell,and convey to the said party 
of the first part all the premises therein and hereinafter described 
to secure the payment of three certain promissory notesin said deed 
particularly mentioned and upon certain trusts in said deed par- 
ticularly declared ; and whereas, default having been made in the 
payment of the second of said notes and the interest on the second 
and third notes, the said premises were by said party of the first 
‘ea duly advertised for public sale at the front duor of the court- 
1ouse, in the county of Henderson and State of Illinois, on the 
seventh day of October, A. D. 1876, by a notice published in the 
Oquawka Spectator, a weekly public newspaper, in the manner 
described by said trust deed,a copy of which notice is hereunto 
appended and made a part of this deed, and were, upon the day and 
year and at the place last mentioned aforesaid, in pursuance of said 
notice, sold at public sale, and at said sale the said party of the 
second part was the highest and best bidder therefor and bid for 
the tract first hereinafter named the sum of one thousand dollars: 

Now, therefore, these presents witness that the said party of the 
Ist part, in pursuance of the power and authority in him vested in 

and by the said trust deed and in consideration of the sum 


46 of one dollar and the further sum of one thousand dollars, to — 


the said party of the first part paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, hath 
granted, bargained, and sold, and doth hereby grant, bargain, sell, 
remise, release, and quitclaim, to the said party of the second part, 
his heirs and assigns forever, all the right, title, and interest, as well 
in law as in equity, which the said party of the first part hath 
acquired by virtue of the trust deed above mentioned of, in, and to 
all that certain tract, piece, or parcel of land, containing ten acres, 
more or less, situated in the county of Henderson and State of 
Illinois, and described as follows, to wit: Commencing at a point 
in the middle of “ Henderson creek,” on the north line of the south 
half of the southwest quarter of section ten (10), township ten (10) 
north, range five (5) west, of the fourth principal meridian, and 
thirty-eight (38) links east of a stone planted on the west bank of 
suid “ Henderson creek,” from which stone an ash bears south 11} 
degrees west, fifty-three and one-third links distant; thence from 
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said point of commencement above noted upstream with the 
meanderings of “ Henderson creek,” as follows: South twenty-one 
(21) degrees east four and ,%,); chains; thence south thirty-seven 
(37) degrees west two and ,'#; chains; thence south 17} de- 
grees east four and +59, chains to a point in the middle of “ Hen- 
derson creek,” on the north boundary of the Chicago, Burlington 
& Quincy railroad grounds; thence wanes along the 
47 north boundary of said railroad grounds nine and 4% chains 
to a stone 27 x 10x 7 inches, average dimensions; thence north 
ten and ;'7; chains to a stone set on the north line of the south one- 
half of the southwest quarter of section ten (10), in township ten (10) 
north, of range five (5) west, from which a sycamore bears south 
89} degrees west, sixty-seven links distant; thence east along the 
said north line of said south half of the southwest quarter of section 
ten (10), township ten (10) north, of range five (5) west, eight and 
ts Chains to place of beginning, in the middle of Henderson creek, 
together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in anywise appertaining, and 
the reversions, remainders, rents, issues, and profits thereof; and 
also all the estate, right, title, interest, claim, and demand whatso- 
ever, as well in law as in equity, of the said party of the first part 
of, in, and to the same and any and every part thereof, with the 
appurtenances, which the said party of the first part acquired by 
virtue of said trust deed: 
te To have and to hold the aforesaid right, title, and interest of the 
said party of the first part unto the said party of the second 
48 part, his and and assigns forever, as fully and as absolutely as 
the said party of the first part can, by virtue of the power and 
authority in him by said trust deed vested, convey the same._ 
In witness whereof the said party of the first part hath hereto set 
his hand and seal the day and year first above written. 


GEORGE F. WESTOVER. [sEat.] 


—_— - 


ee 


STATE OF ra ag 
Cook County, 


I, Duncan Shade Gooding, — in and for the said county, in the State 
aforesaid, do hereby certify that George F. Westover, trustee within 
named, personally known to me to be the same person whose name 
is subscribed to the foregoing instrument, appeared before me this 
day in person and acknowledged that he signed, sealed, and deliv- 
ered the said instrument as his free and voluntary act for the uses 
and purposes therein set forth, including the release and waiver of 
the right of homestead. 

Given under my hand and notarial seal this tenth day of October, 
A. D. 1876. 


[seat.] DUNCAN SHADE GOODING, 
Notary Public, Cook Co., I. 
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49 STATE OF ILLINOIS, - 
Henderson County, 


No. 24697. 


I, Harry F. McAllister, clerk of the circuit court and ex officio re- 
corder within and for the county of Henderson and State aforesaid, 
do hereby certify that the within and foregoing instrument of writ- 
ing was filed for record on the 22nd day of December, A. D. 1879, 
at 1.15 o’clock p. m., and duly recorded in volume 27 of Deeds, on 
pages 461, 462, 463, 464, & 465. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court the day and date aforesaid. 

[SEAL. ] H. F. McALLISTER, Clerk. 
Certificate of Publication. 


STATE OF ILLINOIS, \ ss 
Henderson County, { ~ ° 


I, J. B. Patterson, publisher of the Oquawka Spectator, a weekly 
public newspaper printed and published in the city of Oquawka, in 
said county, do hereby certify that the advertisement or notice hereto 
annexed, relating to the matter of trustee’s sale, has been published 
in said paper and in every copy and impression thereof four weeks 
successively of the issues commencing September 7, A. D. 1876, and 
ending October 5, A. D. 1876, which are the dates of the first and 
last papers containing the same. 

Given under my hand this 7th day of October, A. D. 1876. 

Rec’d payment, J. B. PATTERSON. 


Printer’s fee, $26.25. 


50 Turner’s Distillery. 
Trustee’s Sale. 


Whereas Elisha H. Turner, of Burlington, Iowa,a bachelor, made, 
executed, and delivered to the undersigned, George F. Westover, of 
Chicago, Illinois, as trustee, his certain trust deed dated 6th May, 
A. D. 1875, and recorded in Book 4 of Mortgages, pages 480 and 481, 
of the records of Henderson county, in the State of Illinois, whereb 
he conveyed to the undersigned the premises hereinafter described, 
according to the terms of the said trust deed, to secure the payment 
of three promissory notes, viz., one for $1,500, due 1st July, 1875; 
one for $3,000, due Ist May, 1876, and one for $3,000, due on the 
Ist of May, 1877, each payable to the order of Isaac P. Coates, as- 
signee, at his office, in Chicago, and drawing interest at the rate of 
eight per cent. per annum until due and ten per cent. per annum 
after due; 

And whereas it is provided in said trust deed, amongst other 
things, that in case of default in the payment of said notes or any 
part thereof or the interest accruing thereon according to the tenor 
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and effect thereof, then, on application of the legal holder of said 
notes, the undersigned, trustee, after having advertised the sale 
twenty days by one publication in a newspaper published in Hen- 
derson county, Illinois, or by posting up written or printed notices 

in four (4) public places in the county where said premises 
51 are situate (personal notice being thereby expressly waived), 

shall sell the said premises or any part thereof and all the 
right and equity of redemption of the said Elisha H. Turner, his 
heirs, executors, administrators, or assigns, therein, at public ven- 
due, to the highest bidder, for cash, at the premises or at the front 
door of the court-house, in said county of Henderson, at a time ap- 
pointed in said advertisement ; 

And whereas default has been made in the payment of the said 
two first described promissory notes and of the interest due thereon ; 

And whereas the legal holder of said notes has applied to me, the 
undersigned, to sell and dispose of the said premises by virtue of the 
terms of said trust deed : 

Now, therefore, public notice is hereby given that, under and by 
virtue of the power and authority in me vested by said trust deed, 
I, the undersigued, George F. Westover, trustee as aforesaid, will, on 
Saturday, the seventh day of October, A. D. 1876, at the hour of 
eleven o'clock of the forenoori of said day, at the frout door of the 
court-house of Henderson county, in said county of Henderson, sell 
and dispose of at public auction, to the highest bidder, for cash, the 
following-described lands and premises—that is to say : Commencing 
at a point in the middle of ‘“ Henderson creek,” on the north line of 

the south half of the southwest quafter of section ten (1), 
52 township ten (10) north, range five (5) west, of the fourth 

principal meridian, and thirty-eight (38) links east of a stone 
planted on the west bank of said “ Henderson creek,” from which 
stone an ash bears south 11} degrees W., fifty-three and one-third 
(533) links distant; thence from said point of commencement above 
noted upstream with the meanderings of Henderson creek, as fol- 
lows: South 21 degrees east four 9 Pix Chains; thence south 37 
degrees west two and +; chains; thence south 17} degrees east four 
and chains to a point in middle of “ Henderson creek,” on the 
north boundary of the Chicago, Burlington & Quincy railroad 
grounds; thence westerly along the north boundary of said railroad 
grounds nine and ,*%, chains to a stone 27x10x7 inches, average 
dimensions; thence north ten and ;%5 chains to a stone set in the 
north line of the south one-half of the southwest quarter of section 
ten (10), in township ten (10) north, of range five (5) west, from 
which stone a sycamore bears south 89} degrees west, sixty-seven 
links distant; thence east along the said north line of said south 
half of the southwest quarter of section ten (10), township ten (10) 
north, of range five ) west, eight and +43; chains to place of begin- 

ning, in middle of Henderson creek, containing ten acres, more 
53 or less, in said county of Henderson and State of Illinois, and 

all the right, title, benefit, and equity of redemption of the 
said Elisha H. Turner, his heirs and assigns, therein. 
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Dated 1st September, A. D. 1876. 
GEORGE F. WESTOVER, Trustee. 


SHUFELDT & WESTOVER, 
Solicitors for Trustee, Chicago. 


Thereupon the defendant objected to the introduction of the fore- 
going instrument— 


Ist. On the ground that the certificate of publication showed that 
the first note secured thereby was due and unpaid, while the recital 
in the deed showed that it had been paid. 

2. That the property was sold for the interest on the third note, 
which was not due. 

3. Because of a variance between the note and the deed. 

The court reserved its decision upon the foregoing objections. 

Thereupon the plaintiff introduced in evidence the deed or in- 
strument (mentioned as No. 12 in the foregoing stipulation), dated 
December 18, 1879, acknowledged December 19, 1879, and recorded 
December 22, 1879, from Isaac P. Coates and wife to the plaintiff in 
words and figures following, to wit : 


54 This indenture witnesseth: That the grantors, Isaac P. 

Coates and Laura S. Coates, his wife, of the city of Chicago, 
in the county of Cook and State of Illinois, for the consideration of 
one (1) dollar, convey and quitclaim to Howard Mansfield, of the 
city of New York, county of New York and State of New York, all 
interest in the following-described real estate, to wit: Commencing 
ata point in the middle of Henderson creek, on the north line of 
the south half of the northwest quarter of section ten (10), township 

ten (10) north, range five west, of the fourth principal me- 
55 ridian, and thirty-eight (38) links east of a stone planted on 

the west bank of said Henderson creek, from which stone an 
ash bears south 11}° west, fifty-three and one-third (534) links dis- 
tance; thence from said point of commencement above noted up- 
stream with the meanderings of Henderson creek, as follows: South 
21° east four and 7y'5 chains; thence south 37° west two and 7% 
chains ; thence south 17}° east four and 5%, chains to a point in 
middle of Henderson creek, on the north boundary of the Chicago, 
Burlington & Quincy railroad grounds; thence westerly along the 
north boundary of said railroad grounds nine and 75 chains to a 
stone 27x 10x7 inches, average dimensions; thence north ten and 
torn Chains to a stone set in the north line of the south one-half of 
the southwest quarter of section ten (10), in township ten (10) north, 
of range five (5) west, from which stone a sycamore bears south 89}° 
west, sixty-seven links distant; thence east along the said north line 
of said south half of the southwest quarter of section ten (10), town- 
ship, ten (10) north of range five (5) west, eight hundred forty-five 
chains to place of beginning, in the middle of Henderson creek, con- 
taining ten acres, more or less, situated in the county of Henderson, 
in the State of Illinois, hereby releasing and waiving all rights 


HOWARD MANSFIELD VS. THE EXCELSIOR REFINERY co. 25 


56° under and by virtue of the homestead exemption laws of this 
State. 
Dated this eighteenth day of December, A. D. 1879. 
ISAAC P. COATES. = [sra.. 
LAURA S. COATES. [sgat. 


State oF ILLINOIS, \ os 
County of Cook, ' 


I, J. Henry Westover, a notary public in and for said county, in 
the State aforesaid, do hereby certify that Isaac P. Coates and Laura 
S. Coates, personally known to me to be the same persons whose 
names are subscribed to the foregoing instrument, appeared before 
me this day in person and acknowledged that they signed, sealed, 
and delivered the said instrument as their free and voluntary act 
for the uses and purposes therein set forth, including the release and 
waiver of the right of homestead. 

Given under my hand and notarial seal this 19th day of Decem- 


ber, A. D. 1879. 
J. HENRY WESTOVER, 
[SmAL. ] Notary Public. 
Endorsed. 
STATE OF ILLINOIS, } 
County of Henderson, - 
No. 24698. 


This instrument was filed for record in the recorder’s office of 
Henderson county aforesaid on the 22nd day of December, A. D. 
1879, at 1.20 o’clock p. m.,and recorded in Book 36 of Deeds, on page 
581. 

(SEAL. | H. F. McALLISTER, Recorder. 


57 Thereupon the defendant introduced in evidence the waiver 

(mentioned as No.1 in the foregoing stipulation), dated Apr’l 
22, 1874, acknowledged April 22, 1874, and recorded April 23, 1874, 
froin the Bank of Chicago to the United States in words and figures 
following, to wit: 


Know all men by these presents that whereas George E. Hinds, 
of the county of Des Moines and State of Ohio, is intending and 
making preparations to carry on the business of distilling and man- 
ufacturing high wines in the distillery and appurtenances situated 
on the lot of land described as follows, to wit: 

Commencing at a point in the middle of Henderson creek, on the 
north line of the south half of the south west quarter of section ten (10), 
township ten (10) north, range five(5) west, of the fourth principal me- 
ridian, in Henderson county, Illinois, and thirty-eight (38) links east 
of a stone planted on the west bank of said Henderson creek, from 
which stone an ash bearssouth 11}° west, fifty-three and one-third (533 
links distant; thence from said point of commencement above n 
sy’ roe the meanderingsof Henderson creek, as follows: South 
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21° east 4.21 chains; thence south 37° west 2.84 chains: 
58 thence north 17}° east 4.59 chains to a point in middle of 

Henderson creek, on the north boundary of the Chicago, Bur- 
lington & Quincy railroad grounds; thence westerly along the north 
boundary of said railroad grounds 9.99 chains to a stone 27 x 10x 7 
inches, average dimensions; thence north 10.52 chains to a stone 
set on the north line of the south one-half (4) of the southwest quar- 
ter (}) of section ten (10),in township ten (10) north, of range five (5) 
west, from which stone a sycamore bears south 893° west, 67 links dis- 
tant; thence east along the said north line of the said south half (}) 
of the southwest quarter (}) of section ten (10), township ten (10) 
north, of range five (5) west, 8.45 chains to the place of beginning, 
in the middle of Henderson creek, containing ten (10) acres, more 
or less. 

And wiereas the undersigned, the Bank of Chicago, a corporation 
organized and existing under the laws of the State of Illinois, of the 
county of Cook of the State of Illinois, has an interest in the title 
of said lot of land and distillery and appurtenances: Therefore, in 
order to enable the said George E. Hinds to carry on said business 
on said lot of land in said distillery and to comply with the require- 
ments of the eighth section of the act of Congress approved July 
20th, A. D. 1868, and in consideration thereof, the said bank does 
hereby express and give its consent that said distillery and premises 
may be used by said Hinds for the purpose of distilling spirits, 

subject to the provisions of law; and the said bank does 
59 hereby expressly stipulate that the lien of the United States 

for taxes and penalties shall have priority of any and all its 
interest and claims to said distillery and premises, and that in case 
of the forfeiture of the distillery premises or any part thereof the 
title of the same shall vest in the United States, discharged from 
any such claim or interest which the said bank has or may have in 
and to the same, and with the express understanding that this waiver 
shall take effect and be in force on and after this date. 

In witness whereof the said bank has caused its name to be hereto 
signed, by its president, and its corporate seal to be hereto affixed 
this 22nd day of April, A. D. 1874. 

THE BANK OF CHICAGO, 
By THOMAS H. ELLIS, [seat.] 
‘ President. 


STATE OF ILLINOIs, 
Cook County, 


I, Wm. G. Witherell, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Thomas H. Ellis, who 
is personally known to me to be the same person and officer whose 
name is subscribed to the annexed instrument, appeared before me 
this day in person and acknowledged that he signed, sealed, and de- 

livered the said instrument as the free and voluntary act of 
60 the Bank of Chicago for the uses and purposes therein set 
forth, and that the seal thereto affixed is the corporate seal of 
said bank. 
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Given under my hand and notarial seal this 22nd day of April, 


A. D. 1874. 
WM. G. WITHERELL, 
[SEAL. ] Notary Public. 
STATE OF ILLINOIS, ; , 
Henderson County, { **’ 


I, Harry F. McAllister, clerk of the circuit court and ex officio re- 
corder of said county, in the State aforesaid, do hereby certify that 
the above and foregoing is a true, perfect, and complete copy of a 
certain waiver from the Bank of Chicago as the same was filed for 
record in said office on the 23rd day of April, A. D. 1874, at the hour 
of one o’clock p. m., and duly recorded in said office in volume 33 
of Deeds, pages 298 and 299, as appears by the said record now re- 
maining in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Oquawka, this 20th day of December, A. D. 


1879. 
H. F. McALLISTER, 
[SEAL. ] Clerk & ex Officio Recorder. 
61 Thereupon the defendant introduced in evidence the waiver 


of Isaac P. Coates (mentioned as No. 3 in the foregoing stipu- 
lation), dated and recorded May 3, 1875, in words and figures follow- 
ing, to wit: ; 

Know all men by these presents that whereas George KE. Hinds, of 
the county of Des Moines and State of Iowa, is intending and mak- 
ing preparations to carry on the business of distilling and manufact- 
uring high wines in the distillery and appurtenances situated on 
the lot of land described as follows, to wit: Commencing at a point 
in the middle of Henderson creek, on the north line of the south 
half of the southwest quarter of section ten (1%, township ten (10) 
north, range five (5) west, of the fourth principal meridian, in Hen- 
derson county, Illinois, and thirty-eight (38) links east of a stone 
planted on the west bank of said Henderson creek, from which stone 
an ash bears south 11} west, fifty-three and one-third (534) links 
distant; thence from said point of commencement above noted u 
stream with the meanderings of Henderson creek, as follows: South 
21 east 4.91 chains; thence south 37 west 2.84 chains; thence south 
17} east 4.59 chains to a point in the middle of Henderson creek, on 
the north boundary of the Chicago, Burlington & Quincy railroad 
grounds; thence westerly along the north boundary of said railroad 
grounds 9.99 chains to a stone 27 x 10 x 7 inches, average dimensions; 

thence north 10.52 chairis to a stone set on the north line of 
62 the south half (4) of the southwest quarter (}) of section ten 

(10) north, of range five (5) west, from which stone a syca- 
more bears south 89} west, 67 links distant; thence east along the 
said north line of said south half (3) of the southwest quarter 
of section ten (10), township ten (10) north, of range five (5) west, 
8.45 chains to the place of beginning, in the middle of Henderson 
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creek, containing ten (10) acres, more or less; and whereas the said 
Isaac P. Coates, assignee of the Bank of Chicago, a corporation in 
the city of Chicago and county of Cook and State of I]linois, have 
[has] an interest in the title of said lot of land and distillery and 
appurtenances : 

Therefore, in order to enable the said George E. Hinds to carry on 
said business on said lot of land in said distillery and to comply 
with the requirements of the eighth section of the act of Congress 
approved July 20th, A. D. 1868, and in consideration thereof, we do 
hereby express and give our consent that said distillery and prem- 
ises may be used by said Hinds for the purpose of distilling spirits, 
subject to the provisions of law; and we do hereby expressly stipu- 
late that the lien of the United States for taxes and penalties shall 
have priority of any and all our interest and claim to said distillery 

and premises, and that in case of the forfeiture of the distil- 
63 lery premises or any part thereof the title of the same shall 

vest in the United States, discharged from any such claim or 
interest which we have or may have in and to the same, and with 
the express understanding that this waiver shall take effect and be 
in force from and after this date and until the 10th day of May, A. D. 
1875. 


- In witness whereof we have hereunto — our hands and seals this 


third day of May, A. D. 1875. 
ISAAC P. COATES, 
Assignee of the Bank of Chicago. 


Witness: 
GEORGE F. WESTOVER. 


STATE OF ILLINOIS, 
Henderson County, 


I, Harry F. McAllister, clerk of the circuit court and ez officio re- 
corder, of said county, in the State aforesaid, do hereby certify that * 
the above and foregoing is a true, perfect, and complete copy of a 
certain waiver from Isaac P. Coates, assignee of the Bank of Chi- 
cago, as the same was filed for record in said office on the 3rd day 
of May, A. D. 1875, at 9 o’clock a. m., and duly recorded in volume 
33 of Deeds, on pages 308 & 309, as appears from the record thereof 
now remaining in said office. 

In testimony whereof I have hereunto set my hand and the seal 
of said court, at Oquawka, this 20th day of December, A. D. 1879. 

H. F. McALLISTER, 
[SEAL. ] Clerk & ex Officio Recorder. 


64 Thereupon the defendant introduced in evidence the waiver 

of Isaac P. Coates (mentioned as No. 5 in the foregoing stip- 
ulation), dated May 3, 1875, sworn to May 6, 1875, and recorded 
May 6, 1875, in words and figures following, to wit: 


Know all men by these presents that whereas George E. Hinds, 
of the county of Des Moines and State of Iowa, is intending and , 


os 
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making preparations to carry on the business of distilling and man- 
ufacturing high wines in the distillery and appurtenances situated 
on the lot of land described as follows, to wit: Commencing at a 
point in the middle of Henderson creek, on the north line of the 
south half of the southwest quarter of section ten (10), in township 
ten (10) north, range five west, of the fifth principal meridian, Hen- 
derson county, Illinois, and thirty-eight (38) links east of a stone 
placed in the west bank of said Henderson creek, from which stone 
an ash bears south 11}° west, 53} links distant; thence from said 
point of commencement above noted upstream with the meander- 
ings of Henderson creek, as follows: S. 21° E. 4.91 chains; thence 
S. 37° W. 2.84 chains; thence S. 174° E. 4.50 chains; to a point in the 
middle of Henderson creek, on the north boundary of the Chicago, 
Burlington & Quincy railroad grounds ; 9.99 chains to a stone 27 x 
10 x 7 inches, average dimensions ; thence N. 10.52 chains to a stone 

set in the north line of the south one-half (4) of the S. W. } 
65 of section ten, in township 10 north, of range 5 west, from 

which stone a sycamore bears south 89}° links west, 67 links 
distant; thence east along the said north line of the S. 4 of the S. W. 
} of section 10, township 10 north, of range 5 west, 8.45 chains to 
the place of beginning, in the middle of Henderson creek, contain- 
ing ten acres, more or less. 

And whereas the undersigned, Isaac P. Coates, assignee of the 
Bank of Chicago, of the county of Cook and State of I)lincis, has 
an interest in the title of said lot of land and distillery and appur- 
tenances: Therefore, to enable the said George E. Hinds to carry on 
said business on said lot of land in said distillery and to comply 
with the requirements of the eighth section of the act of Congress 
approved July 20, A. D. 1868, and in consideration thereof, I do 
hereby express and give my consent that said distillery and premises 
may be used by said Hinds for the purpose of distilling spirits, sub- 
ject to the provisions of law; and I do hereby expressly stipulate 
that the lien of the United States for taxes and penalties shall have 
priority of any and all my interest and claims to said distillery and 
premises, and in case of the forfeiture of the distillery premises or 
any part thereof the title of the same shall vest in the United States, 
discharged from any such claims or interest which I have or may 
have in and to the same and with the understanding that this 

waiver shall take effect and be in force on and after this date. 
66 In witness whereof I have hereunto set my hand and seal 


this third day of May, 1875. 
ISAAC P. COATES, 
Assignee of the Bank of Chicago. 


Sworn and subscribed to, before me, this 6th day of May, 1875. 
FREDERICK KEMP, 
[sEAL. ] Notary Public. 


STaTE OF ILLINOIs, las 
Henderson County, 


I, Harry F. McAllister, clerk of the circuit court and ez officio 
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recorder of said county, in the State aforesaid, do hereby certify that 
the above and foregoing is a true, perfect, and complete copy of a 
certain waiver made by Isaac P. Coates, assignee of the Bank of 
Chicago, as the same was filed for record in said office on the 6th day 
of May, A. D. 1875, at the hour of 11 o’clock a. m., and duly re- 
corded in volume 33 of Deeds, at page 314, as appears from said 
record now remaining in said office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Oquawka, this 22 day of December, A. D. 
1879. 

[SEAL. ] H. F. McALLISTER, 
Clerk of the Circuit Court and ex Officio Recorder. 


67 Thereupon the defendant introduced in evidence the waiver 

(mentioned as No.6 in the foregoing stipulation), dated, ac- 
knowledged, and recorded May 6, 1875, from Elisha H. Turner to 
the United States in words and figures following, to wit: 


Know all men by these presents that whereas George E. Hinds, of 
the county of Des Moines and State of Iowa, is intending and mak- 
ing preparations to carry on the business of distilling and manufact- 
uring high wines in the distillery and appurtenances situated on the 
lot of land described as follows, to wit: Commencing at a point in 
the middle of Henderson creek, on the north line of the south half 
of the southwest quarter of section ten (10), township ten (10) north, 
range five (5) west, of the fourth principal meridian, in Henderson 
county, Illinois, and thirty-eight (38) links east of a stone planted on 
the west bank of said Henderson creek, from which stone an ash 
bears south 11}4° west, fifty-three and one-third (534) links distant ; 
thence from said point of commencement above noted upstream 
with the meanderings of Henderson creek, as follows: South 21° 
east 4.21 chains; thence south 37° west 2.84 chains; thence south 
174° east 4.59 chains to a point in the middle of Henderson creek, 
on the north boundary of the Chicago, Burlington & Quincy rail- 
road grounds; thence westerly along the north boundary of said 

railroad grounds 9.99 chains to a stone 27 x 10 x7 inches, aver- 
68 age dimensions; thence north 10.52 chains to a stone set on 

the north line of the south one-half (4) of the southwest quar- 
ter (}) of section ten (10), in township ten (10) north, of range five 
(5) west, from which stone a sycamore bears south 89}° west, 67 links 
distant; thence east along the said north line of said south half (4) 
of the southwest quarter (}) of section ten (10), township ten (10) 
north, of range five (5) west, 8.45 chains to place of beginning, in 
middle of Henderson creek, containing ten (10) acres, more or less; 
and whereas the undersigned, Elisha H. Turner, of the county of 
Des Moines, city of Burlington, State of Iowa, has an interest in the 
title to said lot of land and distillery and appurtenances: Therefore, 
in order to enable the said George E. Hinds to carry on said business 
on said lot of land in said distillery and to comply with the require- 
nents of the eighth section of the act of Congress approved July 20th, 
A. D. 1868, and in consideration thereof, 1 do hereby express and 
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give my consent that said distillery and premises may be used by 
suid Hinds for the pur of distilling spirits, subject to the pro- 
visions of law; and I do hereby expressly stipulate that the lien of 
the United States for taxes and penalties shall have priority of any 
and all my interest and claims to said distillery wah premises, and 
that in case of the forfeiture of the distillery premises or any part 
thereof the title of the same shall vest in the United States, 
69 discharged from any such claim or interest which I have or 
may have in and to the same, and with the express under- 
standing that this waiver shall take effect and be in force on and 
after this date. 
In witness whereof I have hereunto set my hand and seal this 


sixth day of May, A. D. 1875. 
ELISHA H. TURNER. 


STATE OF ILLINOIS, ae 
Henderson County, : 


I, Frederick Kemp, a notary publicin and for the said county, in 
the State aforesaid, do hereby certify that Elisha H. Turner, who 
is personally known to me to be the same person whose name is 
subscribed to the annexed instrument, appeared before me this day 
in person and acknowledged that he signed, sealed, and delivered 
the said instrument as his free and voluntary act for the uses and 
purposes therein set forth, including the release and waiver of home- 
stead. 

Given under my hand and notarial seal this 6th day of May, 


1875. 
FREDERICK KEMP, 
[SEAL. ] Notary Public. 


70 STATE OF ILLINOIS, I 
Henderson County, 


I, Henry F. McAllister, clerk of the circuit court and ez officio 
recorder of said county, in the State aforesaid, do hereby certify that 
the above and foregoing is a true, perfect, and complete copy of a cer- 


‘tain’ waiver executed by Elisha H. Turner as the same was filed 


for record on the 6th day of May, A. D. 1875, at 11 o’clock a. m., 
and duly recorded in volume 33 of Deeds, page 315, as appears from 
the record remaining in said office. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court this 22nd day of December, A. D. 1879. 
[SEAL. ] ' H. F. McALLISTER, 
Clerk & ex Officio Recorder. 


71 Thereupon the defendant introduced in evidence the copy 

(mentioned as No. 9 in the foregoing stipulation) of the Record 
of Seizure and Sale, &c.. kept by the collector of internal revenue of 
the fourth collection district of Illinois, and of other things pertain- 
ing to the matter, in words and figures following, to wit: 
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of Seizures and Sales of Real Estate in the Fourth Collection 


District of Illinois for the Quarter Ending 


, 18S—, Continued. 


Distance of place of sale from property seized and date of special 
order, if any, of commissioner: Sale made on the premises, Sage- 
town, IIls. 

Adjournments, if any, not exceeding thirty days in all: None. 

Date of sale and amount for which sold: Jan’y 10,’77; $2,240.00. 

Name and residence of the purchaser: Albert W. Parsons, Bur- 
lington, Iowa. 

Date of issue of certificate of purchase: Jan’y 10, ’77. 

Detailed statement of expenses of levy, advertising, officer’s fees, 
&c.: Advertising, $3.50; custodian’s fee, $65.00; coll’s fee and mile- 
age, $25.80; total, $94.30. 

If redeemed, when and by whom redeemed, and the nature of his 
interest: Not redeemed. : 

Amount of redemption money and to whom paid: None. 

Date of deed and name of grantee: November 4th, 1878, to T. W. 
Barhydt, assignee of A. W. Parsons. 

District attorney with whom deed was deposited: None. 

Collector’s estimate of the market value of the property: $7,000.00. 

Remarks: Deeded November 4th, 1878, to T. W. Barhydt, as- 
= of A. W. Parsons, copy of which deed is on file in collector’s 
office. [In red ink:] Reported to com’r for quarter ending Dec. 
31st, 1878. | | 


A correct transcript from my records. 
JOHN TILLSON, 
Collector 4th Dist. Illinois. 


STATE OF ogg} ; 
County, 


On this 24th day of April, A. D. 1880, personally appeared before 
me John Tillson, who is known to me to be the person signing the 
above certificate and the collector of the fourth district of Illinois, 
and acknowled that the said signature to the said certificate is 
his, the said Tillson’s, genuine signature. 

Witness my hand and notarial seal. 


GEORGE W. FOGG, [nNorartat sEAL.]} 
Notary Public. 


I certify that the within is a true transcript of all the entries 
made in my Record of Seizures and Sales of Real Estate during the 
, 18—. 


month of 


Collector —— District of —. 
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(128.) 
No. ——. 
REPORT 
OF 
SEIZURES AND SALES OF REAL ESTATE, 
Month of ——, 18—. 


ee ee 
Collector District, ——. 
This report should be an exact transcript of all entries made in the 
Record of Seizuresand Sales of Real Estate for the month, and should 
be made at theend of each andevery month. If there are no entries, 
report on form 128}. 


Law Division. 
73 Whereupon the plaintiff objected to the introduction of the 
foregoing instrument on the ground that proof should be 
made of the demand and notice required in sections 3185 and 3186, 
United States Revised Statutes, and that there should be proofs of 
the contents of the notices mentioned in section 3197 of the United 
States Revised Statutes. Objection overruled by the court; to whictli 
ruling the plaintiff then and there duly excepted. 

Thereupon the defendant introduced in evidence the publication 
notice (mentioned as No. 10 in the foregoing stipulation), published 
in the Oquawka Spectator December 21, 1876, in words and figures 
following, to wit: 


Notice. 


I shall sell, at public auction, on the premises, at 10 o’clock a. m., 
on the 10th day of January, 1877, the property generally known as 
the Sagetown or Turner distillery, lately operated by George E. 
Hinds, consisting of ten (10) acres, more or _ with the distillery 
buildings thereon, situated in or near Sagetown, on the southwest 
quarter of section ten (10), township twelve (12) north, range five (5) 
west, in Henderson county, Illinois. 

JOHN TILLSON, 


Collector of Int. Revenue, Fourth Dist. Illinois. 
Dec. 21, 1876. 


74 Whereupon the plaintiff objected to the foregoing notice on 
the ground that it did not describe the particular estate sold, 
misdescribed the property, was not published a reasonable time, and 
did not show any warrant or authority on the part of the collector 
to make the sale. Each of said objections overruled by the court; 
to each of which rulings the plaintiff then and there duly excepted. 
Thereupon the defendant introduced in evidence a deed or instru- 
ment (mentioned as No. 11 in the foregoing stipulation), dated 
November 4th, 1878, acknowledged Nov. 14, 1878, and recorded 
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November 18, 1878, from John Tillson, United States collector of 
internal revenue, to T. W. Barhydt, trustee for the Merchants’ 
National Bank of Burlington, Iowa, in words and figures follow- 
ing, to wit: 


StaTE oF ILLINOIS, ae 
County of Adams, , 


Whereas, on the tenth day of January, A. D. 1877, I, John Tillson, 
collector of internal revenue for the fourth district of Illinois, offered 
for sale, at public vendue, at Sagetown, Henderson county, Illinois, 
the property hereinafter described, the same having been seized by 
me on the 16th day of December, A. D. 1876, by virtue of sundry 
assessments made by the commissioner of internal revenue against 
George E. Hinds, distiller, operating his distillery on the said prop- 
erty hereinafter described, which said property was by waivers on 

record in the recorder’s office of Henderson county, Illinois, 
75 ~—smade security to the United States for all violations of or 

defaults in compliance with the internal revenue laws of the 
United States, said assessments and liabilities, including costs, 
amounting to the sum of twenty-two hundred and forty dollars, 
due notice of said seizure and sale having been made as required by 
section 3197 of the Revised Statutes of the United States; 

And whereas at the time of sale as aforesaid Albert W. Parsons, of 
Burlington, Iowa, being the highest and only bidder, offered for the 
property hereinafter described the sum of twendy-two hundred and 
forty dollars, for which he, the said Parsons, received a certificate, 
given by me under seal, dated January 10th, 1877, entitling him or 
his assigns to a deed for the said premises hereinafter described if 
the same should not be redeemed from said sale within fifteen 
months from the date of said sale and certificate of purchase ; and 
whereas the time for redemption has expired and said property has 
not been redeemed from sale, and the purchaser, Albert W. Parsons, 
has assigned all his right, title, and interest in said purchase, by 
endorsement on the certificate of purchase, of date Aug. 19, ’78, to 
T. W. Barhydt, trustee, of Burlington, Iowa: 

Therefore know all men by these presents that, as collector of in- 
ternal revenue of the fourth district of Illinois, I hereby sell and 
convey to the said T. W. Barhydt, trustee, of the city of Burlington, 
State of Iowa, all the title and right held by the United States of 

America in and to the following-described property, to wit: 
76 Commencing at a point in the middle of Henderson creek, 

on the north line of the south half of the S. W. qr. of section 
ten (10), township ten (10) north, range five (5) west, of the fourth 
principal meridian, and thirty-eight (38) links east of a stone planted 
on the west bank of said Henderson creek, from which stone an ash 
bears south eleven and one-quarter (11}) degrees west, fifty-three and ~ 
one-third (534) links distant; thence from said point of commence- 
ment above noted upstream with the meanderings of Henderson 
creek, as follows: South twenty-one (21) degrees east four and jy, 
chains; thence south thirty-seven (37) degrees west two and 74/5 
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chains; thence south seventeen and one-quarter degrees east four 
and ,°,%; chains to a point in the middle of Henderson creek on the 
north boundary of the Chicago, Burlington & Quincy R. R. grounds ; 
thence westerly along the north boundary of said R. R. grounds nine 
and ,%°; chains to a stone twenty-seven by ten by seven inches (27 x 
10 x 7), average dimensions; thence north ten and 7%; chains to a 
stone set in the north line of the south one-half of the southwest qr. 
of section ten (10), in township ten (10) north, of range five (5) west, 
from which stone a sycamore bears south eighty-nine & } degrees 
west, sixty-seven links distance; thence east along said north line of 
the south half of the southwest quarter of section ten (10), township 
ten (10) north, of range five (5) west, eight and ;4%, chains to the 
lace of beginning, in middle of Henderson creek, and all 
77 buildings, improvements, machinery, &c., thereon situated, 
containing ten (10) acres, more or less, in said county of Hen- 
derson and State of Illinois. 
Given under my hand and seal this fourth day of November, A. 


D. 1878. 
JOHN TILLSON, 
[seat.] Int. Rev. Coll., 4th Dis't IU. 


STATE OF ILLINOIS, a 
County of Adams, 


I, George Brophy, clerk of the circuit court, do hereby certify that 
John Tillson, internal revenue collector for the 4th district of IIli- 
nois, personally known to me to be the same person whose name is 
subscribed to the foregoing instrument, appeared before me this day 
in person and acknowledged that he signed and delivered said in- 
strument and caused his official seal to be thereon placed, all being 
his free and voluntary act as such official for the uses and purposes 
therein set forth. 

Given under my hand and official seal this 14th day of Novem- 
ber, A. D. 1878. 

[SEAL.. | GEORGE BROPHY, 
Clerk of the Circuit Court, 
By GEORGE W. FRANCIS, Deputy. 


STATE OF ILLINOIs, | 
Henderson County, 


I, Harry F. McAllister, clerk of the circuit court and ez officio 
recorder of said county, in the State aforesaid, do hereby cer- 
78 tifv that the above and foregoing is a true, perfect, and com- 
plete copy of a certain deed from John Tillson, collector of 
internal revenue of the 4th district of Illinois, to T. W. Barhydt, 
trustee, as the same was filed for record in said office on the 18th 
day of November, A. D. 1878, at 9 o’clock a. m., and duly recorded 
in volume 37 of Deeds, on pages 367, 368, & 369, as appears from 
the records now remaining in my said office. 
In testimony whereof I have hereunto set my band and affixed 
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the seal of said court this 22 day of December, A. D. 1879. 


H. F. McALLLISTER, 
[SEAL.] Clerk & ex Officio Recorder. 


79 Whereupon the plaintiff objected to the foregoing instrument 

on the ground that there was no evidence of the preliminary 
demand and notice required in sections 3185 and 3186 of the United 
States Revised Statutes. Objection overruled by the court; to which 
ruling the plaintiff then and there duly excepted. 

Whereupon the plaintiff made the additional objections to the 
foregoing instrument. 

1. That notice of the Government seizure and sale should have 
been served on George F. Westover or Isaac P. Coates. 

2. That the certificate of purchase at Government sale should 
have been introduced in evidence or its absence accounted for and 
secondary evidence given of its contents. 

3. That said certificate should have been recorded. 

4. That the deed purporting to convey only “all the right,” title, 
and interest held by the United States of America in and to the 
premises now in controversy cannot operate to divest plaintiff’s 
chain of title. 

Each of the four foregoing objections were overruled by the court ; 
to each of which rulings the plaintiff then and there duly excepted. 

Thereupon the defendant introduced in evidence contract of sale 
(mentioned as No. 13 in the foregoing stipulation), dated and ac- 
knowledged May 14, 1878, and recorded June 1, 1878, by Merchants’ 
National Bank of Burlington, lowa, in words and figures following, 
to wit: 


80 This agreement, made and entered into this 14th day of 
May, A. D. 1878, between the Merchants’ National Bank of 
Burlington, Iowa, a banking institution organized and doing busi- 
ness under and by virtue of the laws of Congress, parties of the first 
part, and the Excelsior Refinery Company, a 3 sg organized 
and existing under and by virtue of the laws of the State of Illinois, 
parties of the second part, witnesseth : That whereas the parties of the 
first part have become the equitable owners of the real estate here- 
inafter described, having acquired the same in full satisfaction of 
debts previously contracted and due to the said parties of the first 
part in the due course of their dealings as such banking institution ; 
And whereas the said parties have contracted to sell and convey 
to the said parties of the second part the said real estate for and in 
consideration of the sum of three thousand eight hundred nine 
and +39, dollars, together with 10% interest on said sum from May 
14th, 1878, and in consideration of the farther payment of any sums 
expended and laid out by said first party in perfecting the legal sale 
under execution and title thereby, together with 10% interest thereon 
from the date of such expenditure, and all costs incidental to per- 
fecting a tax title to said property paid by said parties of the second 
part on or before six mouths from May 14, 1878, and which indebt- 
edness is evidenced by a promissory note executed by said party of 
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the second part to the parties of the first pat, of date May 14, 
81 1878, and payable to the order of said first party, secured by 
a trust deed executed by said second party, of said last date, 
to R. M. Raab as trustee ; 
And whereas the parties of the first part are as yet only the equi- 
table owners of said real estate, but have instituted proceedings and 
are hereafter to take further steps to procure the legal title thereto: 
Now, therefore, in consideration of the prompt payment, when due, 
of said promissory note so secured, together with interest and accru- 
ing costs, as herein set forth, the party of the first part will hereafter 
make, execute, and deliver to the said parties of the second part 
such deeds and conveyances by quitclaim as shall be necessary or 
proper for the purpose of conveving the said legal title to the said 
parties of the second part when the same have become acquired by 
said parties of the first, and to make other and further conveyances 
as they may be thereunto requested by the said parties of the second 
— for the effective conveyance by quitclaim of the said legal title, 
and to use all due diligence and speed in the procurement of said 
legal title in.order to — the conveyance of the same as aforesaid. 
The real estate hereinbefore referred to is described as follows: 
Commencing at a point in the north line.of the south half (4) of the 
southwest quarter(S.W. }), section number ten (10), township ten north, 
range five west, of fourth (4th) principal meridian, and thirty- 
82 eight (38) links east of a stone planted on the west bank of 
Henderson creek, from which stone an ash bears south 
eleven and one-fourth (11}) degrees west, fifty-three and one-third 
(534) links distant; thence from said point of commencement noted 
above upstream with the meanderings of Henderson creek, as fol- 
lows: South twenty-one (21) degrees east four 7%, chains; thence 
south thirty-seven degrees (37) west two +4; (2.84) chains; thence south 
seventeen and one-fourth (17}) degrees east four 7,% (4.59) chains 
to a point in the middle of Henderson creek on the north boundary 
of the Chicago, Burlington & Quincy railroad grounds ; thence west- 
erly along the north boundary of said railroad grounds nine 7y%5 
(9.99) chains to a stone 27 x 10 x 7 inches, average dimensions ; thence 
north ten ;°;%; (10.52) chains to a stone set on the north line of the 
south half (4) of southwest quarter (S. W. }) of section ten (10), 
township ten (10), north, range five (5) west, from which stone 
a sycamvure bears south eighty-nine and one-fourth (89}) degrees 
west, sixty-seven (67) links distant; thence east along the said 
north line of said south half (S. 4) of southwest quarter (S. W. 
}), section 10, township ten (10) north, range five (5) west, eight 
vey (840) chains to the place of beginning, containing ten (10) 
acres, more or less, and commonly known as the Turner distillery 
property, situated in the county of Henderson and State of Illinois. 
In witness whereof the said party of the first part has 
83 caused its corporate name to be hereto signed by T. W. Bar- 
hydt, its president, and the corporate seal to be attached this 
14 day of May, A. D. 1878. 
[ SEAL. ] MERCHANTS’ NATIONAL BANK 

OF BURLINGTON, IOWA, 

By T. W. BARHYDT, Pres’t. 


. 
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STATE OF ILLINOIS, \ a 
County of Des Moines, { ~° 


I, Dan’l] M. Hammack, a notary public in and for said county 
and State, do hereby certify that t W. Barhydt, president of the 
Merchants’ National Bank of Burlington, Iowa, personally known 
to me to be the same person whose name is subscribed to the fore- 
going instrument as president of the Merchants’ National Bank of 
Burlington, Iowa, appeared before.m2 this fourteenth day of May, 
A. D. 1878, in person, and who, being duly sworn, deposes and says 
that he knows the corporate seal of said bank; thai the seal attached 
to the foregoing instrument is the corporate seal of said bank, and 
is thereto attached by the order of the board of directors thereof; 
that he signed the name of said bank by him, as its president, to 
such deed by the like order and as the act and deed of said bank; 
and the said T. W. Barhydt further acknowledged that as such 
president he signed, sealed, and delivered the said instrument as 
the free and voluntary act of said bank and of him, the said presi- 
dent of said bank, for the uses and purposes therein set forth. 
84 Taken and acknowledged before me. 
In witness whereof I have hereunto set my hand and no- 
tarial seal the day and year last above mentioned. 
D. M. HAMMACK, 
[SEAL. ] Notary Public, Des Moines County, Iowa. 


STATE OF ILLINOIS, \ ; 
Henderson County, : 


I, Harry F. McAllister, clerk of the circuit court and ez officio 
recorder in and for said county, in said State, do hereby certify 
that the above and foregoing is a true and _—. copy of the 
agreement by the Merchants’ National Bank of Burlington, Iowa, 
to convey by quitclaim deed certain real estate to the Excelsior 
Refining Company as the same was filed for record June Ist, 1878, 
at 9 px a.m., and duly recorded in vol. 37 of Deeds, pages 349 
& 350, and of the acknowledgment appended thereto, as the same 
appears from the records now in my custody. 

n testimony whereof I have hereunto set my hand and affixed 
the seal of said court at my office, at Oquawka, this 19th day of May, 


A. D. 1880. | 
H. F. McALLISTER, 
[skaL] Circuit Clerk and ex Officio Recorder. 
85 Thereupon the defendant introduced in evidence the deed 


or instrument (mentioned as No. 14 in the foregoing stipula- 
tion), dated and acknowledged May 14, 1878, and saatubel October 
28, 1878, from Elisha H. Turner and wife to the Excelsior Refinery 

Company, in words and figures following, to wit: 


This indenture witnesseth that the grantors, Elisha H. Turner 
and Helena C. Turner, his wife, of the city of Burlington, in the 
county of Des Moines and State of lowa, for the consideration of 
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good and valuable considerations hereby acknowledged and one 
dollar, convey and quitclaim to the Excelsior Refining Company, of 
the city of Chicago, county of Cook, and State of Illinois, all interest 
in the following-described real estate, to wit: Commencing at a point 
in the middle of Henderson creek, on the north line of the south half 
of southwest quarter, section ten, township ten north, range five 
west, of the fourth principal meridian, Henderson county, Illinois, 
and 38 links east of a stone planted on the west bank of said Hen- 
derson creek, from which an ash bears south 11} west, 534 links 
distant; thence from said point of commencement above noted up- 
stream with the meanderings of Henderson creek, as follows: South 
21° 4.92 chains; thence south 37° west 2.84 chains; thence south 
17}° east 4.59 chains to a point in the middle of Henderson creek, 

on the north boundary of the Chicago, Burlington & Quincy 
86 R. R. grounds; thence westerly along the north oe of 

said railroad grounds 9.99 chains to a stone 27 x 10 x 7 inches, 
average dimensions; thence north 10.52 chains to a stone set on 
north line of south half of southwest quarter, section 10, township 
ten north, of range five west, from which stone a sycamore bears 
south 894° west, 6 links distant; thence east along said north line 
of said south $ of the southwest quarter of section ten, in township 
ten north, range five west, 8.45 chains to the place of beginning, in 
the middle of Henderson creek, containing ten acres, more or less, 
and commonly known as the Turner distillery property, at Sage- 
town, situated in the county of Henderson, in the State of Illinois, 
hereby releasing and waiving all rights under and by virtue of the 
homestead exemption laws of this State. 


Dated this fourteenth day of May, A. D. 1878. 


ELISHA H. TURNER. [skAt. 
HELENA C. TURNER. [sBEAL. 


Signed, sealed, and delivered in presence of— 
D. M. HAMMACK. 


STraTe or Iowa \ 
Des Moines County, 


I, D. M. Hammack, a notary public in and for said county, in the 
State aforesaid, do hereby certify that Elisha H. Turner and Helena 
C. Turner, his wife, personally known to me to be the same persons 

whose names are subscribed to the foregoing instrument, ap- 
87 peared before me this day in person and acknowledged that 
they signed, sealed, and delivered the said instrument as their 
free and voluntary act for the uses and purposes therein set forth, 
including the release and waiver of the right of homestead. 
. Given under my hand and notarial seal this fourteenth day of 
May, A. D. 1878. 


[SEAL. ] D. M. HAMMACK, 
Notary Public, Des Moines County. 
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STaTE OF ILLINOIS, ! ns 
Henderson County, | ~ ° 


I, Harry F. McAllister, clerk of the circuit court and er officio re- 
corder in and for said county, in said State, do hereby certify that 
the above and foregoing is a true and complete copy of the deed 
from Elisha H. Turner and Helena C. Turner, his wife, to the Ex- 
celsior Refining Company as the same was filed for record October 
28, 1878, in vol. 36 of Deeds, page 526, and of the acknowledgement 
—— thereto as the same appear from the records now in my 
custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, at Oquawka, this 18th day of 
May, A. D. 1880. 


(SEAL. ] | -H. F. McALLISTER, 
Circuit Clerk and ex Officio Recorder. 
88 Thereupon the defendant introduced in evidence the deed 


or instrument (mentioned as No. 15 in the foregoing stipula- 
tion), dated and acknowledged November 24, 1879, and recorded 
November 25, 1879, from the Merchants’ National Bank of Burling- 
ton, Iowa, to the Excelsior Refining [Refinery] Company in words 
and figures following, to wit: 


This indenture, made this 24th day of November, A. D. 1879, be- 
tween the Merchants’ National Bank of Burlington, Iowa, a banking 
institution organized and doing business under and by virtue of the 
laws of Congress, party of the first part, and the Excelsior Refining 
Company, organized and existing under and by virtue of the laws 
of Illinois, party of the second part, witnesseth : 

That the party of the first part, in pursuance of the contract here- 
tofore made with the said second party, for and in consideration of 
the sum of three thousand eight hundred and nine #5 (3,809.39) 
dollars and other good and valuable considerations, the receipt 
whereof is hereby acknowledged, doth quitclaim unto the said party 
of the second part, its successors or assigns, the following-described 
real estate known and described as follows, to wit: 

Commencing at a point in the north line in the south half (4) of 
the southwest quarter (S .W. }), section number ten (10), township 
ten (10) north, range five west, of the fourth P. M., and thirty-eight 

(38) links east of a stone planted on the west bank of Hender- 
89 son creek, from which stone an ash bears south eleven (11) de- 

grees west, fifty-three and one-third (534) links distant; thence 
from said point of commencement noted above upstream with the 
meanderings of Henderson creek, as follows: South twenty-one te} 
degrees east four +%; (4.90) chains ; thence south thirty-seven (37) 
degrees west two 744; (2.80) chains; thence south seventeen and 
one-fourth (17}) degrees east four tye (4.59) chains to a point in 
the middle of Henderson creek, on the north boundary of the Chi- 
cago, Burlington & Quincy railroad grounds; thence westerly along 
the north boundary of said railroad grounds nine 7, chains toa stone 
27x10x7 — average dimensions ; thence north ten 7%, (10.52) 
Boon 
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chains to astone set on the north line of the south half (S. 3) of the 
southwest quarter (S. W. 4) of section ten (10), township ten (10) 
north, range five (5) west, from which stone a sycamore bears south 
eighty-nine and one-fourth (89}) degrees west, sixty-seven (67) links 
distant ; thence east along the said north line of said south half (S. 
3) of southwes tquarter (S. W. }), section ten (10), township ten (10) 
north, range five (5) west, eight 445; (8.45) chains to the place of 
beginning, containing ten (10) acres, more or less, and commonly 
known as the Turner distillery property, situated in the county of 
Henderson and State of Illinois; to have and to hold the 
90 above-described lands and premises, with all the appur- 
tenances thereunto belonging or in anywise appertaining, 
unto the said party of the second part, its successors and assigns 
forever. | 
In witness whereof the said party of the first part has caused its 
corporate name to be hereto signed, by T. W. Barhydt, its president, 
and the corporate seal to be attached this 24th day of November, 


A. D. 1879. 
MERCHANTS’ NATIONAL BANK, 
[SEAL OF BANK.] By T. W. BARHYDT, Pres’t. 


The words “ quitclaim,” in the seventeenth line, were [was] inter- 


lined before signing. 
MERCHANTS’ NATIONAL BANK, 
By T. W. BARHYDT, Pres'’t. 


STATE OF Iowa, } 
Des Moines County, 


1, D. M. Hammack, a notary public in and for said county and 
State, do hereby certify that T. W. Barhydt, president of the Mer- 
chants’ National Bank of Burlington, lowa, personally known to 
me to be the same person whose name is subscribed to the forego- 
ing instrumentas president of the Merchants’ National Bank of Bur- 
lington, Iowa, appeared before me this 24th day of November, A. D. 
1879, in person, and who, being by me duly sworn, deposes and says 
that he knows the corporate seal of said bank; that the seal at- 
tached to the foregoing instrument is the corporate seal of said 

bank and is thereto attached by order of the board of di- 
91 rectors thereof; that he signed the name of said bank by him 

as its president to such deed by the like order and as the act 
and deed of said bank ; and the said T. W. Barhydt further acknowl- 
edged that as such president he signed, sealed, aud delivered the 
said instrument as the free and voluntary act of said bank and of 
him, the said president of said bank, for the uses and purposes 
therein set forth. 

Taken and acknowledged before me. In witness whereof I have 
hereunto set my hand and notarial seal the day and year last above 
written. 

[SEAL.] D. M. HAMMACK, 
Notary Public, Des Moines County, Iowa. 
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STATE OF ILLINOIS, \ os: 
Henderson County, ; 


I, Harry F. McAllister, clerk of the circuit court and ez officio 
recorder in and for said county, in said State, do hereby certify that 
the above and foregoing is a true and complete copy of the deed for 
the Merchants’ National Bank of Burlington, Iowa, to the Excelsior 
Refining Company as the same was filed for record November 25, 
1879, at 2 o'clock p. m., and duly recorded in vol. 32 of Deeds, 
4 pages 418, 419, & 420, and of the acknowledgement appended thereto 
as the same appear from the records now in my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, at Oquawka, this 19 day of May, 
A. D. 1880. 

[ SEAL. ] H. F. McALLISTER, 
Circuit Clerk. 


92 Thereupon the defendant introduced in evidence the deed 

or instrument (mentioned as No. 16 in the foregoing stipu- 
lation), dated and acknowledged June 7, 1880, and recorded June 14, 
1880, from T. W. Barhydt, trustee, to the Excelsior Refining Com- 
pany in words and figures following, to wit: 


Quitclaim Deed. 


, Know all men by these presents that I, T. W. Barhydt, trustee, of 
; @ the city of Burlington, county of Des Moines atid State of Iowa, for 
the consideration of one dollar to me in hand paid and other good 
and valuable considerations, the receipt whan ia hereby acknowl- 
edged, do hereby sell, release, and quitclaim to the Excelsior Re- 
finery Company of the city of Chicago, county of Cook and State of 
Illinois, the following-described real estate, situate in Henderson . 
county, State of Illinois, to wit: 

Commencing at a point in the middle of Henderson creek, on the 
north line of the south half of the southwest quarter of. section ten 
(10), township ten (10) north, range five (5) west; of the fourth prin- 
cipal meridian, in Henderson county, Illinois, and thirty-eight links 
east of a stone planted in the west bank of said Henderson creek, 
from which stone an ash bears south 114 west, fifty-three and one- 
third (534) links distant; thence from said point of commencement 
above noted upstream with the meanderings of Henderson creek, 
as follows: South 21° east 4.21 chains; thence south 37° west 284 

chains; thence south 17}° east 4.59 chains to a point in the 
93 middle of Henderson creek, on the north boundary line of 

the Chicago, Burlington & Quincy Railroad grounds; thence 
westerly along the north boundary of said railroad grounds 9.99 
chains to a stone 27 x 10 x 7 inches, average dimensions; thence north 
10.82 chains to a stone set in the north line of the south half of the 
southwest quarter of section ten (10), township ten (10) north, range 
tive (5) west, from which stone a sycamore bears south 892° west, 67 
| links distant; thence east along the said north line of said south 
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half of the southwest quarter of section ten, township ten north, 
range five west, 8.45 chains to place of beginning, in the middle of 
Henderson creek, containing ten (10) acres, more or less, and known 
as the Turner distillery property. 

It being intended herein and hereby to release and quitclaim 
unto the said Excelsior Refinery Company all the right, title, and 
interest I, T. W. Barbydt, trustee aforesaid, hold under and by virtue 
of a certain deed made to him, the said T. W. Barhydt, trustee, by 
John Tillson, collector of internal revenue for the fourth collection 
district of Illinois, of date November 4th, 1878. 

T. W. BARHYDT, Trustee. [SEAL.] 


Dated this June 7th, A. D. 1880, 


94 STATE OF Iowa, we 
Des Moines County, 


I, Melville E. Blake, a notary public in and for the county of Des 
Moines and State of Iowa, do hereby certify that Theodore W. Bar- 
hydt, to — personally well known as the same person who executed 
the above conveyance as T. W. Barhydt, trustee, and whose name js 
subscribed thereto as T. W. Barhydt, trustee, personally appeared be- 
fore me this day and acknowledged that he signed, sealed, and deliv- 
ered the said instrument as his voluntary act and deed for the uses 
and purposes therein set forth. 

Given under my hand and seal this 7th day of June, A. D. 1880, 
at Burlington, Des Moines county, Iowa. 

MELVILLE E. BLAKE, 
[SEAL. ] Notary Public. 


Endorsed: Gen. No. 25091. Filed for record at 2 o’clock p. m., 
June 14, A. D. 1880, and duly recorded in volume 32 of Deeds, 
pages 463 & 464, H. F. McAllister, recorder Henderson Co. III. 


95 Thereupon the defendant introduced in evidence waiver 
(mentioned as No. 17 in the foregoing stipulation) by Elisha 

H. Turner, dated and acknowledged October 11, 1877, and recorded 

December 13, 1877, in words and figures following, to wit: 


Know all men by these presents that Charles J. Dickey, of the 


county of Des Moines and State of Iowa, is intending and making 
preparations to carry on the business of distilling and manufactur- 
ing spirits in the distillery and appurtenances situated on the lot of 
land described as follows, to wit: Commencing ata point in the 
middle of Henderson creek, on the north line of the south } of the 
southwest } of section 10, township 10 north, range 5 west, of the 
4th principal meridian, in Henderson county, Illinois, and thirty- 
eight links east of a stone planted on the west bank of said Hender- 
son creek, from which stone an ash bears south 11}° west, 534 and 
one-third links distant; thence from said point of commencement 
above noted upstream with the meanderings of Henderson creek, 
as follows: South 21° east 4.91 chains; thence south 37° west 2.84 
chains; thence south 17}° east 4.50 chains to a point in middle of 
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Henderson creek, on the north boundary of the C., B. & Q. R. R. 
grounds; thence westerly along the north boundary of said R. R. 
grounds 9.99 chains to a stone 27 x 10x7 inches, average dimensions; 
thence north 10.52 chains to a stone set on the north line of 
96 the south $ of the southwest } of section 10, in township 
10 north, of range 5 west, from which stone a sycamore 
bears south 89}° west, 67 links distant; thence east along the said 
north line of said south } of the southwest } of section 10, township 
10 north, of range 5 west, 8.45 chains to the place of beginning, in 
middle of Henderson creek, containing 10 acres, more or less. 

And therefore, in order to enable the said Charles J. Dickie to 
carry on said business on said lot of land in said distillery and to 
comply with the requirements of the 8th section of the act of Con- 
i approved July 20th, 1868, and in consideration thereof, I do 

1ereby express and give my consent that said distillery and prem- 

ises may be used by said Dickie for the purpose of distilling spirits, 
subject to the provisions of law; and I do hereby expressly stipulate 
that the lien of the United States for taxes and penalties shall have 
priority of any and all my interest and claims to said distillery and 
premises, and that in case cf the forfeiture of the distillery premises 
or any part thereof the title of the same shall vest in the United 
States, discharged from any such claims or interest which I have or 
may have in and to the same, and with the express understanding 
that this waiver shall take effect and to be in een from and after 
this date. 

Witness my hand and seal Oct. 11th, 1877. 

ELISHA H. TURNER. [seat.] 


97 STATE oF Iowa, } 
Des Moines County, f™ 


I, D. H. Hammack, a notary public in and for the county and 
State aforesaid, do hereby certify that Elisha H. Turner, personally 
known to me to be the same person whose name is subscribed to the 
foregoing instrument, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment as his free and voluntary act for the uses and purposes therein 
set forth. 

Given under my hand and seal official this the 11th day of Oc- 


tober, A. D. 1887. 
D. M. HAMMACK, 
[SEAL.] Notary Public, Des Moines County, Iowa. 
STATE OF ILLINOIS, a: 
Henderson County, 


I, Harry F. McAllister, clerk of the circuit court and ez officio re- 
corder in and for said county, in said State, do hereby certify that 
the above and foregoing is a true and complete copy of the waiver 
from Elisha H. Turner to the United States, as the same was filed for 
record December 13, 1877, at 2 o’clock p. m., and duly recorded in 
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vol. 32 of Deeds, page 327, and of the acknowledgment appended 

thereto, as the same appears from the records now in my custody. 
In testimony whereof I have hereunto set my and affixed the 

seal of said court, at my office, at Oquawka, this 19 day of May, A. 


D. 1880. 
H. F. McALLISTER, 
Circuit Clerk and ex Officio Recorder. 
98 Thereupon the defendant introduced in evidence the depo- 


sition of R. M. Raab, duly sworn and examined at Burling- 
ton, Iowa, July 24, 1885, in words and figures following, to wit: 


UNITED STATES OF AMERICA, 
Northern District of Illinois, 


In the Circuit Court of the United States, Northern District of 
Tllinois. 


HowakpD MANSFIELD 
v8. Ejectment. 
THe Excetsion REFINERY COMPANY. 


It is hereby stipulaied in the above-entitled cause that a dedimus 
potestatem or commission may immediately issue out of said court, 
directed to Melville E. Blake, a notary public in and for Des Moines 
county, in the ‘tate of Iowa, directing and empowering him totake 
the testimony of R. M. Raab, and also the testimony of T. W. 
Barhydt, defendant’s witnesses, upon the interrogatories and cross- 
interrogatories hereto attached, and that the said testimony so 
taken may be read in evidence upon the trial of the above-entitled 
canse. 

Dated Chicago, July 8th, 1885. 

MASON BROTHERS, 


Plaintiff’s Attorneys. 
GEO. S. WILLITS, 
Defendant’s Attorney. 
99 Deposition of witnesses taken at Burlington, Iowa, before 


Melville E. Blake, in pursuance of the annexed commission 
from the circuit court of the United States for the northern district 
of Illinois, to be read in evidence in a suit pending in said court, in 
which Howard Mansfield is plaintiff and The Excelsior Refining 
Company is defendant, upon the interrogatories and cross-interroga- 
tories hereto annexed, as follows, to wit: 


R. M. Raap, of lawful age, being produced, sworn, and examined, 
deposeth and says as follows: 


Int. 1. What is your name, age, occupation, and place of residence? 
Ans. R. M. Raab; my age is forty-five years; am a merchant; 
reside in Burlington, lowa. 
J. 2. Do you know any of the parties to this suit ? 
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A. Iam not acquainted with the plaintiff; I know of the Excel- 
sior Refinery Co. ; 

I. 3. Have you had any connection with the Sagetown or other 
distillery? And, if so, state when and how long you have been con- 
nected with the said distillery and what was the nature and extent 
- of your connection. 

A. About Sept. Ist, 1877, 1 was appointed receiver of the effects of 
one A. W. Parsons, and among the said effects was a certificate of pur- 
chase from the Government of the Sagetown distillery to the said A. 

W. Parsons. Under that certificate I took possession of the dis- 
100 _—tillery and employed and paid a watchmen to care for it 

during the whale time of my receiverhsip, which was about 
thirteen to fifteen months, at which time I turned it over to my 
successor, Mr. T. W. Barhydt. 

I. 4. Wino has been in the possession of the same distillery and 
the said distillery premises since December 16th, 1876, and who has 
been in the occupancy of the same since said date ? 

A. I cannot state positively who was in possession just after the 
date mentioned, but A. W. Parsons was in possession just prior to 
the time I came into the possession of it as receiver. I then held 
possession for the time stated above, from about thirteen to fifteen 
months. I then gave possession to my successor, T. W. Barhydt. 
I cannot state from personal knowledge who has been in possession 
since that time, but know that it was afterwards turned into a sugar 
refinery. 

[.5. What claim or claims of right, title, or interest, if any, has 
ever been made by George F. Westover or by Isaac P. Coates or by 
Howard Mansfield or by their agent or the agent of either of them 
to or in the said distillery premises since December 16, 1876, up to 
the time of December 24th, 1879? ; 

A. There was no claim of any kind ever made to me by either of 
the persons mentioned or their agent or agents to or in the said 
— during the time I had possession of the same as receiver. 

cannot state as to the other time mentioned. 


101 #Cross-examination : 


Int. 1. Were you or are you interested in any manner in the prop- 
erty in controversy in this suit? If so, please state the nature of 
such interest fully and particularly. 

A. None whatever. 

I. 2. Were you or are you a stockholder, director, or officer in any 
company or corporation claiming to own or to have an interest in 
the property in controversy in this suit? If so, please state the 
Sa such interest fully and particularly. 

A. No. 

I. 3. How do you know whether any claim or claims of right, 
title, or interest have or have not been made by George F. Westover 
or by Isaac P. Coates or by Howard Mansfield or by their agent or 
the agents of either of them to or in the distillery property since 
December 16, 1876, up to the time of December 24, 1879? State 
fully and particularly your knowledge on this subject. 
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A. Because no one ever disputed my right to the possession or 
made any such claim to me during the time I had possession as re- 
ceiver. I cannot answer for any other portion of the time men- 
tioned. 

I. 4. Do you know any of the above-mentioned persons, their 
agent oragents? When and where did you meet them or any of 
them? Please describe the appearance of each and all of them. 

Where do they reside; where do you yourself reside? 
102 A. I do not know any of the above-mentioned persons or 
their agents; never met any of them; know nothing of the 
appearance of any of them; donot know where any of them reside. 
I reside in Burlington, lowa. 

I.5. On May 6,1875, Elisha H. Turner executed to George F. 
Westover a deed of trust on the distillery property. October 7th, 
1876, George F. Westover sold the property to Isaac P. Coates under 
the power of sale contained in the trust deed, and on October 9, 1876, 
George F. Westover executed a trustee’s deed to Isaac P. Coates. On 
December 16, 1876, the property was seized, and on January 10, 
1877, a sale made by the U. S. collector of internal revenue to Albert 
W. Parsons. Subsequently the certificate of purchase was assigned 
to T. W. Barhydt, and on November 4, 1878, a deed issued to T. W. 
Barhydt. On May 14, 1878,a contract of sale ofthe property was made 
by the Merchants’ National Bank to the Exceisior Refining (or Re- 
finery) Company. On May 14, 1878,a deed of the property was 
made by Elisha H. Turner and wife to said company. On Novem- 
ber 24, 1879, a deed of the property was made to the same company 
by the above-mentioned bank. On June 7, 1880, a deed of the 
property was made to the same company by T. W. Barhydt. Will 
you please read carefully the foregoing statements in order to under- 
stand the questions which will be hereafter asked you in the cross- 

examination ? 
103 I. 6. Who examined the title upon the occasion of the Gov- 
ernment sale? For whom did heexamine it? What knowl- 
edge did he or the person or persons interested in the purchase then 
have as to any rights that had previously accrued under the trust 
deed from Turner to Westover and the deed from Westover to 
Coates ? 

A. I know nothing about any of the matters enquired about in 
this interrogatory, and answer that I don’t know to each individual 
question. | 

I. 7. Who examined the title upon the occasion of every deed or 
contract mentioned in interrogatory five subsequent to the purchase 
at Government sale? For whom was such examiner acting upon 
each of those occasions? Upon each of those occasions what knowl- 
edge did the examiner or the person or persons interested in such 
contract or deed have as to any rights that had previously accrued 
under the trust deed and deed mentioned in interrogatory six? 
Please answer as to each occasion as fully’and particularly as you 
are able. 

A. I do not know ; have no knowledge on the subject mentioned 
whatever. 
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I. 8. Upon the occasion of each transfer or attempted transfer 

mentioned in inte tory five, beginning with the purchase at 

Government sale, what efforts, if any, did the purchaser or 

104 ae reese grantee or grantees, make to ascertain what rights 

ad previously accrued under the trust deed and deed men- 

- tioned in interrogatory six? Were they informed that such rights 

under the suid trust deed and deed were cut off by the Government 

seizures and sale? If so, what reason was given for such informa- 
tion; what information or belief did they have on the subject ? 

A. I don’t know. 

I. 9. Did Elisha H. Turner or his father or George E. Hinds or 
the agent or agents of all or any of them state that the rights which 
accrued undér the trust deed and deed mentioned in interrogato 
six were cut off by the Government seizure and sale? What di 
they or either of hem state on that subject? When and to whom 
did they or either of them state it? 

A. I know nothing of the matter whatever. 

R. M. RAAB. 


Subscribed in my presence and sworn to before me by R. M. Raab 
this 24th day of July, 1885. | 
(SEAL. ] MELVILLE C. BLAKE, 
Commissioner and Notary Pnblic. 


Thereupon the defendant introduced in evidence the deposition of 
T. W. Barhydt, duly sworn and examined at Burlington, Iowa, Sep- 
tember 10, 1885, in words and figures following, to wit: 


105 T. W. Barnynt, of lawful age, being produced, sworn, and 
examined, deposeth and says as follows: 


I. 1. What is your name, age, occupation, and place of residence? 

A. T. W. Barhydt; fifty years of age; merchant and banker; 
reside in Burlington, Iowa. 

I. 2. Do you know any of the parties to this suit ? 

A. Do not know the plaintiff; have heard of the defendant. 

— 3. Have you had any connection with the Sagetown or other 
distillery? And, if so, state when and how long you have been 
connected with the said distillery and what was the nature and 
extent of your connection. 

A. I succeeded R. M. Raab as receiver of the effects of one A. W. 
Parsons about the 13th day of June, 1879, but [ came into 
sion of a certificate of purchase from the United States of the said 
distillery premises by virtue of an assignment thereof from the 
purchaser, A. W. Parsons, about August 19th, 1878, and obtained a 
deed from the Government Nov. 4, 1878. I took possession of the 
premises immediately and continued: in possession without inter- 
ruption until the samme were sold and transferred to the defendant. 

.4. Who has been in the possession of the same distillery and 
the said distillery premises since December 16, 1876, and who has 
been in the occupancy of the same since said date ? 

A. R. — receiver, came into possession about Sept. Ist, 
, ae 
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1877, and continued in possession until about Nov. 4th, 1878. 
106 I then took possession by virtue of the deed from the United 

States and retained the possession until Nov. 24, 1879, when 
it was deeded to def’t. The def’t had possession and occupancy 
until about April, 1882, when, I am informed, the Gladstone Re- 
finery Co. took possession and held it until sold under a foreclosure 
of mechanics’ liens and mortgage bonds. At the master’s sale 
under the foreclosure I purchased the property as trustee for the 
judgment creditors, and have been in continuous possession thereof 
ever since. 

— 5. What claim or claims of right, title, or interest, if any, has 
ever been made by George F. Westover or by Isaac P. Coates or by 
Howard Mansfield or by their agent or the agent of either of them 
to or in the said distillery premises since December 16th, 1876, up 
to the time of December 24th, 1879? 

A. Neither of said parties nor any agent or agents of them or 
either of them ever at any time made any claim or claims to me 


of right, title, or interest they had or claimed to have in the said . 


distillery premises. 


Cross-examination: 


I. 1. Were you or are you interested in any manner in the prop- 
erty in controversy in this suit? If so, please state the nature of 
such interest fully and particularly. 

A. A.W. Parsons was indebted to the Merchants’ National Bank of 

Burlington, Ia. An attachment was issued against his 
107 ~=property. The certificate of purchase of this property was 

levied upon, among other effects and property of said debtor. 
Afterwards, to avoid trouble and expense in that litigation, the said 
Parsons, on August 19th, 1878, assigned the certificate of purchase 
to T. W. Barhvdt, trustee; and afterwards, on Nov. 4th, 1878, the 
certificate having matured by the expiration of the time of redemp- 
tion, I, as trustee, received from John Tillson, internal revenue col- 


lector for the fourth district of Illinois, a deed for said premises. I ° 


was trustee for the Merchants’ National Bank; said bank had made 
a contract for sale of said premises to defendant under date of May 
14th, 1878, and afterwards, under date Nov. 24th, 1879, said bank 
executed a deed to defendant for said premises. I had no other in- 
terest than as stated above. 

Q. Were you or are you a stockholder or director or officer in any 
company or corporation claiming to own or to have an interest in 
the property in controversy in this suit? If so, please state the 
nature of such interest fully and particularly. 

. A. I was and am a stockholder and director in the Merchants’ 
National Bank, but I was never a stockholder or in any other man- 
ner interested in the Excelsior Refining Company. 

‘'— 3. How do you know whether any claim or claims of right, title, 


orinterest have or have not been made by George F. Westover or 


by Isaac P. Coates or by Howard Mansfield or by their agent 
10§ or the agents of either of them to or in the distillery property 
‘ since December 16th, 1876, up to the time of December 24, 


od 
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1879? State fully and particularly your knowledge on this sub- 
ject. 

A. I never heard of either of these gentlemen prior to December 
24, 1879, nor until a long time since said date, and never prior to 
the bringing of this suit did I hear of any claim of any kind per- 
taining to the right, title, or interest of this property being set up 
by either of these parties. 

4. Do you know of any the above-mentioned persons, their 
agent or agents? When and where did vou meet them or any of 
them? Please describe the appearance of each and all of them. 
Where do they reside?; Where do you yourself reside? 

A. No; I never met them or any of them or their agent or agents, 
so far asI know. I cannot describe the appearance of them, nor can 
I tell where they reside. I myself reside at No. 420 Iowa street, 
Burlington, Des Moines county, Iowa. 

5. On May 6th, 1875, Elisha H. Turner executed to George F. 
Westover a deed of trust on the distillery property. October7th, 1876, 
George F. Westover sold the property to Isaac P. Coates under the 
power of sale contained in the trust deed, and on October 9th, 1876, 
George F. Westover executed a trustee’s deed to Isaac P. Coates. On 
December 16th, 1876, the property was seized, and on January 10, 

1877, a sale made by the U. S. collector of internal revenue 
109 to Albert W. Parsons. Subsequently the certificate of pur- 

chase was assigned to T. W. Barhydt, and on November 4th, 
1878, a deed issued to T. W. Barhydt. On May 14,1878, a contract 
of sale of the property was made by the ‘Merchants’ National Bank 
to the Excelsior Refining (or Refinery) Company. On May 14, 1878, 
a deed of the property was made by Elisha H. Turner and wife to 
said company. on November 24, 1879, a deed of the property was 
made to the same company by the above-mentioned bank. On June 
7, 1880, a deed of the property was made to the same company by 
T. W. Barhydt. Will you please read the foregoing statements care- 
fully in order to understand the questions which will be hereafter 
asked you in this cross-examination ? 

A. I have done so. 

6. Who examined the title upon the occasion of the Government 
sale? For whom did he examine it? What knowledge did he or 
the person or persons interested in the purchase then have as to any 
rights that previously accrued under the trust deed from Turner to 
Westover and the deed from Westover to Coates? 

A. As to who examined the title upon the occasion of the Gov- 
ernment sale I have no knowledge, nor do I know if it was examined. 

7. Who examined the title upon the occasion of every deed or 
contract mettioned in interrogatory five subsequent to the purchase 

at Government sale? For whom was such examiner acting 
110 upon each of those occasions? -Upon each of those occasions 

what knowledge did the examiner or the person or persons 
interested in such contract or deed have as to any rights that had 
previously accrued under the trust deed and deed mentioned in in- 
terrogatory six? Please answer as to each occasion as fully and 
particularly as you are able. 
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A. I have no knowledge whatever as to the title being examined 
upon any of the occasions inquired about. 

8. Upon the occasion of each transfer or attempted transfer men- 
tioned in interrogatory five, beginning with the purchase at Gov- 
ernment sale, what efforts, if any, did the purchaser or purchasers, 
grantee or grantees, make to ascertain what rights had previously 
accrued under the trust deed and deed mentioned in interrogatory 
six? Were they informed that such rights under the said trust 
deed and deed were cut off by the Government seizure and sale; if 
so, what reason was given for such information? What informa- 
tion or belief did they have on the subject. 

A. The purchaser at Government sale was A. W. Parsons. I know 
nothing whatever what knowledge he had previously acquired as 
asked about. At the time I obtained title from the United States 
I believe that all rights under anv prior conveyances were cut off 
by the Government seizure and sale. 

9. Did Elisha H. Turner or his father or George E. Hinds or the 
agent or agents of all or any of them state that the rights which 

accrued under the trust deed and deed mentioned in inter- 
111  rogatory six were cut off by the Government seizure and sale ? 

What did they or either of them state on that subject? When 
and to whom did either of them state it? 

A. I have heard Johnathan Turner, father of Elisha H. Turner, 
talking upon that subject. I am unable to give his language or 
exact statements, but by his statements and conversation on that 
subject, as well as advice I received from others, I was led to fully 
believe that the Government deed conveyed the complete title and 
cut off all rights under any other conveyances. 


T. W. BARHYDT. 


Subscribed in my presence and sworn to before me by T. W. 
Barhydt this 10th day of September, 1885. 
MELVILLE E. BLAKE, 
Commissioner and Notary Public. 


STATE OF lIow4, } 
Des Moines Co., 


I, Melville E. Blake, commissioner and a notary public for above 
county and State, do hereby certify that under and by virtue of the 
commission from the circuit court of the United ‘States for the 
northern district of Ills. hereto annexed the above and foregoing 
deposition of R. M. Raab was taken by me on the 24th day of July, 
1885, and that of T. W. Barhydt upon the 10th day of September, 
1885, and when the same were by me reduced to writing they were 
subscribed and sworn to by the said witnesses, at the dates aforesaid, 
at my office, in Burlington, Des Moines county, Iowa. 

Witness my hand as said commissioner and my official seal this 
10th day of September, A. D. 1885. 

[SEAL. | MELVILLE E. BLAKE, 
Commissioner & Notary Public. 


Commnissioner’s fee, $9.00, paid by T. W. Barhydt, trustee. 


a 
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112 Thereupon Elisha H. Turner, being called as a witness on 
the part of the defendant, was duly sworn and examined,and 
his testimony with the objections, rulings, and exceptions thereto are 
in words and figures as follows : 
(Note that the word “ paid” after “ were,” on the 10th line from 
bottom of page 4 in said testimony, is changed to “ unpaid.”) 


113 In the United States ger Court, Northern District of 
linois. 


v8. 


HowaRD MANSFIELD \ 
THe Excetsiorn REFINERY COMPANY. 


ExisHa H. Turner, being called as a witness on behalf of the 
defendant, was duly sworn and testified as foilows : 


Direct examination by Mr. WILtItTs: 


What is your full name? 
. Elisha H. Turner. 
Flisha H. Turner? 
. Yes, sir. 
Where do you reside, Mr. Turner ? 
Here in Chicago. 
How long have you resided here ? 
Well, I have resided here five years. 
What is your business now? 
I am in the steam-fitting business. 
Your firm is Turner & Goodwin, is it, here in the city ? 
Yes, sir. 
At 44 North Wells street ? 
. At 44 North Wells street. 
. In the years 1874, 1875, 1876, 1877, and 1878 where was your 
place of residence ? 
A. It was in Burlington, Iowa. 
11 Q. Do you know the distillery property which is in dispute 
in this case? 
. Yes, sir. 
What was that known as? 
As the Turner distillery. 
So called after your name, was it? 
Yes, sir. 
Where is that property situated ? 
. It is in Sagetown, Illinois. I believe the town is named Glad- 
stone now. 
Q. But during those years it was called Sagetown, was it not? 
A. Yes, sir. 
Q. How far is it to Burlington ? 
A. Nine miles; I think it is nine miles. 
Q. And it is situated in Henderson county, I)linois, is it not? 
A. Henderson county, Illinois. . 
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Q. Do you know George E. Hines? 

A. Yes, sir. 

Q. He is your uncle, is he? 

A. Yes, sir. 

Q. Was he a resident of Burlington at that time? 

A. Yes, sir. 

Q. Will you state about when you first became acquainted with 


that property ? 
A. Well, it dates back a great many years. When I was directly 
acquainted with it it was about 1875—somewneres near 1875. 
115 Q. Did you purchase that property from certain Chicago 
arties ? . 
A. Yes, sir. 
Q. Are you the one that executed a trust deed to Isaac P. Coates, 
of Chicago? 
A. Yes, sir. 
Q. Did you ever hear of the foreclosure of that trust deed ? 
A. I never did. 
Q. When did you first hear of it ? 
A. I haven’t heard of it until now. 


Objected to as immaterial. 


Q. Do you know about the time you purchased that property ? 

A. I remember somewhere in the neighborhood of the time. I 
do not remember the exact date. 

Q. Well, about when was it? 

A. I think it was in May; somewhere along there. 

Q. 1875? 

A. 1875. 

Q. State whether you leased that distillery property to any one ; 
if so, to whom ? | 

A. I leased it to George E. Hinds. 

Q. Your uncle? 

A. Yes, sir. 

Q. For how long? 

A. I think the term was two years. 


Q. From that date? f 
A. From that date. 
116 Mr. Mason: I would call for the production of the lease to 
Mr. Hines. | 


Mr. WI ITs: It is stipulated about in the stipulation. 


Q. Do you remember when or about when, if ever, the distillery 
property was seized and sold by the collector of internal revenue for 
the fourth district of [llinois ? 

A. Yes, sir. 

Q. Well, when ? 

A. I think it was in December it was seized; December, 1876 ; 
somewhere about the middle of the month. 

Q. About the middle of the month ? 
A. Yes, sir. 
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Q. Were you a resident of Burlington at that time? 

A. Yes, sir. 

Q. Will you state whether or not you were served with notice of 
such seizure and of such proposed sale ? 


Objected to on the ground that the notice prescribed by the stat- 
ute is a written or printed one and should be produced; objection 
overruled ; exception by plaintiff. 


. Have you that notice? 

. I have not. 

. Do you know where it is? 

. I do not. 

. In your judgment, is it lost ? 

. I should judge it was, or destroyed. 


The Court: 


Q. Where did you keep the papers of [at] that time ? 
A. Well, at that time—— 
Q. (Interrupting.) Did you preserve papers of that character ? 
117 A. I did, at that time. Yes, sir. 
Q. What became of such papers ? 
A. In changing around and moving they were lost. 
Q. You think they were lost? 
A. I know positively they were lost. 
Q. You know positively it was lost? 
A. Yes, sir; the one that was served on me—destroyed. 


The Court: Well, you may proceed. Let the record show the 
plaintiff objects. 


Oo 


>rOPe 


Mr. WILLITs: 


. Answer that question, please. 
I was. 
Was such notice in writing ? 
. It was. 
Who served it? 
It is a deputy collector. 
When ? 
Do you want the exact date ? 
Well, as near as you can fix it. 
. It was in December of 1876, about the middle of the month. 
I do not remember the exact date now. 
Q. What was done with the property by the collector then ? 
A. It was advertised to be sold. 
Q. Were you upon the property after the receipt of such notice? 
A. Yes, sir; a great many times. 
Q. In whose custody was it, if any one’s? 
A. It was at that time in the custody of the [a] man named Brock ; 
J. W. Brock, | think. 
Q. Who put him in? 


POPOPOoPOorPO 


56 HOWARD MANSFIELD VS. THE EXCELSIOR REFINERY CO. 


A. The United States marshal. 
118 Q. The collector, you mean ? 
A. Well, it was either one of them, collector or marshal. 

Q. What was contained in that notice ? 

A. Of the seizure? 

Q. Yes, sir. 

A. It was a notice that'they seized the distillery property and con- 
tents—the out-buildings, cattle-pens, and so forth ; warehouse, and 
the office, and all; everything—ground and everything that was 
belonging to it. 

Q. What else? 

A. There were some wines in store, I think, at that time in the 
bonded warehouse ; I forget how much, how many barrels. 

Q. Was anything said about the time or place of sale? 

A. I think it was to take place in January some time. 

Q. I mean did the notice state the time and place when and where 
the property was to be sold? 

A. Yes, sir; it was to be sold there. 

Q. About how long before the time—do you remember when the 
property was sold? 

A. I was there at the time. : 

Q. You were there at the time of the sale? 

A. Yes, sir. 

Q. About how long before the time of the sale was the notice 
served on you, as near as you can remember it? 

A. Oh, it was three or four weeks. 

Q. Will you state whether or not Isaac P. Coates or George F. 
Westover ever communicated with you, or claimed possession of 
that property to you, after it was sold to you, as you have testified ? 

A. No, sir; not to my recollection. 
119 Q. Will you state in whose possession the property remained 
during the time these taxes accrued ? 

A. It was in my possession. 

Q. Did you afterwards deed to the defendant, to the Excelsior Re- 
finery Company ? 

A. Yes, sir. 

Q. Will you state whether or not at that time you knew anything 
about any foreclosure of the mortgage which you gave to the parties 
at the time you purchased it? 

A. You mean Coates ? 

Q. Yes, sir. 

A. No, sir. 


Cross-examination by Mr. Mason: 


Q. Mr. Turner, how much did you pay down on that property ? 
Do you remember? 

A. I don’t remember. It was given some in money and the bal- 
ance in notes. I don’t remember the exact amount. 

Q. It was a thensand dollars in cash and seventy-five hundred in 
notes, was it not: 
A. I do not remember the exact amount now. 
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. You defaulted in interest on the note, did you not? 
. I think it was paid. 
. All the notes ? 
. Not the notes. The interest on the notes was paid. 
Up to what time? 
. I don’t remember that. 
. You know the principal notes were unpaid, do you not ? 
A. I think the first note was paid. 
120 Q. Do you remember meeting me a year ago in regard to 
this case ? 

A. I did; yes, sir. 

Q. Do you remember stating to me that you supposed the fore- 
closure was cut out by the Government sale? 

A. I don’t remember as I did say anything at the time. I re- 
member I seen you. I do not remember of speaking of the fore- 
closure at all. 

Q. You do not remember of speaking about it? 

A. No, sir. 

Q. Do you remember stating to me at that time that there were 
so many notices flying around that you could not tell about any 
particular notice? 

A. I did not say that. I said there was a great many notices 
served. Every day or two there would bea notice served on us at 
that particular time. 

Q. So that you could not tell about any particular notice ? 

A. Well, I knew of the notice of the seizure:: I knew of that at 
the time, because they stopped all proceedings then. 

Q. Didn’t you state to me that your father was the real person in 
interest and you had very little to do with these matters? 

A. He was the manager and superintendent of the place. 

Q. You were, in December, 1876, then traveling, selling goods, 
were you not? 

A. Not at that time. No; I don’t think I was. I think I com- 
menced some time in the year after that, along in January. 

Q. Do you remember the time of your marriage to your 
121 first wife? 
A. Yes, sir. 
What time was that? 
. That was in the latter part of December. 
That was December 2]st, 1876, was it not? 
. 20th or 21st. I forget the exact date. 
Do you remember the day of the seizure? 


OPOPOroO 


I do not remember the exact day. 

. It was Saturday, December 16th, 1876. Did you not come 
on the evening train from the West to spend Sunday with the 
lady you afterwards married? 

A. I do not remember anything of the kind; at that time I was 
not on the road traveling. I might have been gone for a day or 
something of that kind. I was in the office. I was not on the road 
traveling at that time—selling goods. 

Q. —_ = positive that you had not been ? 


OPOrPoro 
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A. I generally came home if I started in the morning, but I do 
not remember being away that day. 

Q. Please fix as nearly as you can the time you say this notice 
was served on you. 

A. It was about the middle of the month—middle of December. 
I do not remember the exact date. 

Q. Was it before or after the 16th ? 

A. Well, it might have been the day after and might have been 

onthe 16th. I recollect it was about the middle of the month. 
122 Q. What time of day was it? 
A. I cannot remember that either. 

Q. Where was it? 

A. At that day, if my memory serves me right, I went over to the 
Sagetown office to get some papers out of the desk in the office—some 
papers that I wanted—and the notice was read to me at that time. 

Q. The place of service, then, was at Sagetown ? : 

A. No; it was in Burlington that I had the first service, and the 
man in charge also read it to me after that. 

Q. You think you were served twice? 

A. I know I was twice, because I remember the time I was served 
in Sagetown and Burlington also. 

Q. What part of Burlington ? 

A. I forget the place now, it has been so long ago, where we lived ; 
up there at our house. 

Q. At your father’s house? Who was the deputy collector? 

A. I forget his name; I do not remember his name. 

Q. Was not this seizure procured at the request of your father in 
order to defeat the mortgage on the property ? 

A. It was not. 

Q. How do you know? 

A. It was a genuine seizure. 

Q. In what way was the collector informed of the—— 

A. (Interrupting.) I don’t know anything about that—how he was 
informed. 

Q. Was this notice written or printed ? 

A. Well it was, if my memory serves me, part written and 
123 _—spart printed; I do not remember exactly. 
Q. By whom was it signed ? 

A. I think it was signed by John Tilson, collector. 

Q. Now give the contents of the notice. 

A. I don’t know as I could give the contents. It spoke of seizing 
all of the property that was there, the distillery property and the 
contents, grounds, and all the buildings, and what stock was on hand; 
I do not remember as to the amount. 

Q. What other notices were served on you at that time? 

A. I do not remember; some were notices and that taxes were due, 
and so forth, to the Government; I do not remember what they were 
or how many. 

Q. Have you made any search for this notice ? 

A. Well, not for the last notice, because I knew it was useless. 
Q. That is, you have not made any search for the notice—— 


: ? = r 
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A. onpry ke, I searched amongst al] my papers for it, all that 
I have got at home where I live now. 

Q. I thought you just — you had not made any search ? 

A. I have not made search for the notice? 

Q. Yes, sir. 

A. I looked for it at first when I first knew about it. 

Q. When did you last look for it? 

A. I looked for it quite awhile, in fact; I knew when I found 
it—— ; 


124 The Court: 


Q. (Interrupting): You say you searched for it when you first 
knew about it. When you first knew about what? 

A. That I was asked for the notice. 

Mr. Wituits: When | called his attention to it. 

The Witness: Yes, sir. He asked me if I had the notice. 


Mr. Mason: 


. What search did you make? 

‘ looked amongst my private papers—what few I have got. 
ere? 

At my house. 

Did you make any search in Burlington? 

No, sir. 

Or among your father’s papers ? 

No, sir. 

Did you write to him on the subject ? 

. Never said a word to him about it. 

Did you write to the collector of internal revenue ? 

. No, sir. 


>O>OrOrePore 


Redirect examination by Mr. WILLITs: 


Q. Will you state whether or not after the notice was served upon 
you, between that time and the time of the sale, you had conversa- 
tions with your father and Mr. Hynes and others to see if you could 
raise the money to pay the taxes or not? 

A. Well, we had a talk of the matter. I do not remember now 
about what it was, but it was a sad affair all around at the time. 


125 Thereupon George E. Hinds, being called as a witness on 

the part of the defendant, was duly sworn and examined, and 
his testimony with the objections and motion to strike out testimony 
and the rulings thereon and exceptions thereto are in words and 
figures following, to wit: 3 


Nore.—On 9th line from top, after the word “whatever,” add 
“ objection overruled and exception by the plaintiff.” 
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126 GrorGE E. Hynes, a witness called on the part of the de- 
fendant, was examined in chief by Mr. WILLITs and testified 
as follows: 


. Where do you reside, Mr. Hynes? 
thicago ; 937 Madison street. 
What is your business? 
. Engineer. 
. You are engaged in business here in Chicago? 
Yes, sir. 
How long have you been here, Mr. Hynes? 
. Since about the first of July, 1885. 
Where did you reside prior to that? 
. I moved to Chicago from Windsor, Canada. 
. Prior to that? 
. Burlington, Iowa. 
, During the years 1874, 1875, 
you reside? 
A. Burlington, Iowa. 
Q. You heard the testimony of Mr. Turner, did you? 
A. Yes, sir. 
Q. You know the property in dispute in this case ? 
A. I know about it; yes, sir. 
Q. The distillery property—will you state whether or not you 
leased that property from Elisha E. Turner ? 


OPOPEPOPOPOPE 


1876, 1877, and 1878 where did 


Objected to unless the lease is produced. 


Q. Are you the person who leased the distillery property from 
Elisha H. Turner, and in whose name the distillery was operated ? 
A. Yes, sir. 
127 Q. Will you state where you were in December, 1876? 
A. I was in Burlington, Iowa. 
Q. Do you remember of the occasion of the seizure and sale of 
the property in dispute in this case by the collector? 
A. Yes, sir. 
Q. Will you state whether or not notice was served upon you of 
such seizure and sale ? 
A. Yes, sir; there was a notice served on me. 
Q. In writing? 
A. Yes, sir. 
Q. Have you that notice? 
A. No, sir. 
Q. Do you know where it is? 
A 


. I turned it over; no, sir; I don’t know where it is. 


The Court: 


Q. Served on you by whom ? 
A. By some officer; I don’t know. 


Mr. Mason: Mr. Willets, if you will excuse me, I do not know 
whether I asked that witness the name of the collector who served 
the notice on him. 
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Mr. Turner: You did; yes, sir. 
Mr. Mason: What did you answer ? 
Mr. Turner: I did not know the name. 


Mr. Wi ITs: 


Q. Where was it ? 
A. Where was the notice served ? 
. Yes, sir. 
. Burlington, Iowa. 
. About when was it? 
‘ > near as I can remember, it was about the middle of Decem- 
r. | 
128 Q. What year? 
A. 1876. 

Q. How do you remember it ? 

A. Well, it was along about the time that Mr. Turner was married, 
and all matters came up together there and were taiked over among 
the family, and that is the way I remember the time. 

Q. Will you state whether or not the time and place of such sale 
of the property in dispute here was described in said notice? 


Objected to as leading, that he should be asked to state the con- 
tents. ' 


The Court: State what was in the notice, then. 

The Witness: It was merely a notice giving a description of the 
property there, and stating the time and place of sale; but I do not 
remember the exact wording of it—describing the property and 
giving the time and place. 


> PO 


Mr. WILLITs: 


Q. State whether or not you had any conversation with Elisha 
H. Turner and Jonathan Turner after the time of the service of 
such notice on you and before the sale. 

A. Yes, sir; we talked the matter over a good many times. 

Q. To what purpose? 

A. Well, what they were igoing to do about it, how they were 
going to fix the matter up, and what was going to be done. 


129 Cross-examination by Mr. Mason: 


Q. Did you have some conversation with D. M. Hammack, a law- 
yer, in the neighborhood of the distillery in regard to the seizure 
within the last year? : 

A. No, sir. , 

Q. You had no conversation with him on the subject ? You spoke 
of turning this notice over. To whom did you turn it over? 

A. Jonathan Turner. 

Q. Have you made any endeavor to get this notice? 

A. No, sir. 

Q. Who served the notice? 

A. I do not know the man’s name; I do not remember. 
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Q. Was it somebody that had dealings with the distillery before 
— had anything to do with it? 3 

A. I do not understand the question. 

Q. Did the person who served this notice on you have anything 
to do about collecting taxes on the distillery ? 
A. He was a United States officer, I believe. 
Q. Was he an acquaintance of yours? 
A. No, sir. 


Mr. Mason: Well, your honor, I move that the testimony of this 
witness in regard to the notice be stricken out on the ground that 
proper foundatiun has not been laid for a secondary evidence of the 

notice. He made no inquiry whatever. 
130 Mr. Wituits: On that point I will have Mr. Blake sworn 
just as tosearching for it. I want toask Mr. Turner one more 
question. At the time you had the conversation with Mr. Mason 
here you had already signed an affidavit describing all these facts, 
had you not? 
Mr. TuRNER: Yes, sir. 


131 Thereupon W. E. Blake, being called as a witness on the 

part of the defendant, was duly sworn and examined, and his 
testimony with the objections thereto are in words and figures fol- 
lowing, to wit: 


W. E. BLakeE, a witness called and sworn on behalf of the defend- 
ant, was exan ned in chief by Mr. WIL.ITs and testified as follows : 


Q. You are one of the counsel in this case, are you not? — 
A. Yes, sir. 

Q. Representing the defendant ? 

A. Yes, sir. 

Q. Do you know Johnathan Turner ? 

A. I do, sir. 


Testimony of this witness objected to on the ground that the wit- 
ness is an attorney in thecase. Objection overruled for the present. 


Q. Do you know Johnathan Turner ? 

A. I do, sir. 

Q. In the progress of this case did you apply to him for the’ 
notice which was served upon Mr. Hynes? 

A. I did, sir. | 

Q. Will you state what you asked him to do in regard to it? 

A. To make thorough search for it among any papers that he had, 
and produce it if he could. 

Q. What did he report to you ? 


Objected to as being hearsay. Objection sustained. 


132 Thereupon, this cause coming on, to wit, July 10th, 1886 
for final decision by the court, the court rules that all the 
evidence is insufficient in law to warrant a recovery by the plaintiff; 
to which ruling the plaintiff then and there duly excepts. 
Thereupon the plaintiff moves in arrest of judgment and for a 


‘ 
- ee 
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new trial upon the objections and exceptions heretofore taken in this 
cause, and also on the ground that there is no evidence of any waiver 
executed by George F. Westover, and also upon the affidavits of 
Henry B. Mason, George F. Westover, and Elisha H. Turner, which 
were filed in said court on the last-mertioned date in words and fig- 
ures following, to wit: 


UniTEep STaATEs OF AMERICA, 
Northern District of I Tiinois, | 


Circuit Court of the mesic for the Northern District of 
inois. 


HowarRD MANSFIELD 
v8. Ejectment. 
Tne Excetsion Rerinery CoMPANyY. 


Henry B. Mason, being duly sworn, states on oath that he is one 
of the attorneys of the plaintiff in the above-entitled cause; that 
besides the trial just completed there have been two previous trials 
of the said case, and that at the first and second trials there was no 
evidence or claim whatever that any of the notes of Elisha H. Turner 

secured by trust deed to George F. Westover had been paid, 
133 either principal or interest, at the time of the trustee’s sale to 

Isaac P. Coates, and plaintiff and his attorneys were taken 
completely by surprise when evidence Was introduced at the trial 
just completed tending to show any payment of or on account of 
any of said notes, and plaintiff and his attorneys were unable, there- 
fore, at the time of said trial to introduce evidence to the contrary. 

A ffiant further states on oath that he can now produce in open court 
and by the testimony of said George F. Westover can identify each 
and all of said original notes uncancelled, and can prove by the said 
George F. Westover that said notes have never been surrendered, 
and that no payments of principal or interest had ever been made 
on any of the said notes up to the time of the trustee’s sale, and that 
no payment has ever been made since except the amount realized by 
said trustee’s sale. Said George F. Westover is an attorney-at-law, 
having his office at room 55, number 204 Dearborn street, Chicago, 


Illinois. 
HENRY B. MASON. 
Subscribed and sworn to before me this 15th day of February, 


1886. 
CALVIN J. STAMBAUGH, 
[sEAL. ] Notary Public. 


Endorsed: Filed 10 July, 1886. Wm. H. Bradley, clerk. 
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134 Uwnitrep States or AMERICA, 
forthern District of Illinois, 


Circuit Court of the United States, Northern District of Illinois. 


HowarRD MANSFIELD 
vs. 
THe Excertsion REFINING COMPANY. 


George F. Westover, being duly sworn, states on oath that he is 
the person named as trustee in the trust deed executed by Elisha 
Turner, which has been put in evidence in said cause; that the 
original notes secured by said trust deed were delivered immediately | 
after their execution by said Turner, through his agent, Johnathan 
Turner, to this affiant for the use of the payee or his assigns; that 
said notes remained in the possession of this affiant until long after 
tie trust deed securing payment of the same had been foreclosed, 
and were then by this affiant delivered to Henry B. Mason or a 
member of his firm, and are now in possession of said Henry B. 
Mason and have been lately examined by this affiaat, who identi- 
fied the same. : 

And this aftiant means that neither of said notes were paid, prin- 
cipal or interest, in any part at the time of said foreclosure sale, or 
has ever since been paid, unless paid since this affiant delivered 
them to said Henry B. Mason. 

And this affiant says that said Johnathan Turner wrote this,affiant 

after said first note became due and stated he could not pay 
135 the same, and this affiant has such letter and can produce the 


same. 
GEORGE F. WESTOVER. 


Subscribed and sworn to before me February 15, 1886. 
W. W. AUGUR, 
[SEAL. ] Notary Public. 


Endorsed: Filed July 10, 1886. Wm. H. Bradley, clerk. 


136 UwyitTep STATES oF AMERICA, \ 
Northern District of Illinois, 


Circuit Court of the United States, Northern District of Illinois. 


Howarp MANSFIELD 


vs. Ejectment. 
THe Excetsior ReEFinery ComMpaANy. 


Elisha H. Turner, being duly sworn, states on oath that he has 
refreshed his recollection by examining all his original purchase- 
money notes secured by trust deed to George F. Westover, 
and now knows that none of said notes were paid at the time of the 
trustee’s sale to Isaac P. Coates. Affiant’s father was making some 


HOWARD MANSFIELD VS. THE EXCELSIOR REFINERY CO. 65 


provision to meet the first note due, and affiant thought at the time 
of testifying in this case that it had —_—o 
(S’gn’d) “ELISHA H. TURNER. 


ae and sworn to before me this 25th day of February, A. 
. 1886. 
(S’gn’d) CYRUS BENTLEY, Jr., 
[NOTARIAL SEAL. ] Notary Public. 


Endorsed: Filed July 10, 1886. Wm. H. Bradley, clerk. 


137 Whereupon the court overrules said motions; to each of 

which rulings the plaintiff then and there duly excepts; 
which was all the testimony introduced by either party in the above- 
entitled cause. 

And forasmuch as the matters above set forth do not fully ap- 
pear of record, the plaintiff tenders this his bill of exceptions and 
prays that the same may be signed and sealed by the judge of this 
court pursuant to the statute in such case made and provided, 
which is done accordingly by me, the judge of said court presiding 
at said trial. 

Witness my hand and seal this 10th day of July, A. D. 1886. 

WALTER Q. GRESHAM. [segat.] 


Endorsed: Filed July 10, 1886. Wm. H. Bradley, clerk. 


138 And afterwards, to wit, on the twenty-seventh day of Sep- 

tember, A. D. 1886, a bond was filed in said clerk’s office in 
said cause; which said bond is in the words and figures following, 
to wit: 


Bond. 


Know all men by these presents that we, Howard Mansfield, of 
the city, county, and State of New York, and Henry B. Mason, of 
the city of Chicago, county of Cook, and State of Illinois, are held 
and firmly bound unto the Excelsior Refinery Company in the full 
and just sum of one thousand ($1,000.00) dollars, to be paid to the 
said The Excelsior Refinery Company, its certain attorney, suc- 
cessors, or assigns; to. which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, by these presents. 

Sealed with our seals and dated this twelfth (12th) day of August, 
in the year of our Lord one thousand eight hundred and eighty-six 
(A. D. 1886). 

Whereas lately, at a term of the circuit court of the United States 
for the northern district of Illinois, in asuit depending in said court 
between Howard Mansfield, plaintiff, and The Excelsior Refinery 
Company, defendant, wherein the said plaintiff brought an action 
of ejectment against the said defendant, judgment was rendered 
against the said plaintiff and in favor of the said defendant, and the 
said ——— Mansfield having obtained a writ of error and filed a 
9—239 . 
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copy thereof in the clerk’s office in the said court to reverse the 
judgment in the aforesaid suit, and a citation directed to the said 
Excelsior Refinery Company, citing and admonishing it to be and 

appear at a Supreme Court of the United States to be holden 
139 at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if 
the said Howard Mansfield shall prosecute said writ of error to effect 
and answer all damages and costs if he fail to make his plea good, 
then the above obligation to be void; else to remain in full force 


and virtue. 
HOWARD MANSFIELD. —— 
HENRY B. MASON. SEAL. 


Sealed and delivered in presence of— 
(As to Howard Mansfield :) 
J. W. SIMPSON. 


Approved by— 
H. W. BLODGETT, Judge. 


Endorsed: Filed Sept. 27, 1886. Wm. H. Bradley, clerk. 


140 Afterwards, to wit, on the 28th day of September, 1886, 

there was filed in said clerk’s office a stipulation in said en- 
titled cause; which said stipulation is in the words and figures fol- 
lowing, to wit: 


Stipulation. 
MANSFIELD 
vs. 
Excetsior REFINERY Co. 


And thereupon, on, to wit, the first day of September, A. D. 1886, 
the plaintiff and defendant, by their respective attorneys, stipulated 
in open court that the issue and service of a citation in this cause 
was, and the same is, waived, and the said parties respectively enter 
their appearances to the writ of error in this cause. 

MASON BROTHERS, 
Plaintiff’s Attorneys. 
GEO. 8. WILLITS, 
Defendant's Att'y. 


Endorsed: Filed Sept. 28, 1886. Wha. H. Bradley, clerk. 


141 Norrnern District or ILiinots, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and fore- 
going to be a true and complete transcript of the record of all 
the proceedings had in said court in the cause wherein Howard 
Mansfield is the plaintiff and The Excelsior Refinery Company is 
the defendant as the same appear from the files and records of said 
court now remaining in my custody ard control. 


—— LP aS ee 
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* es In testimony whereof I have hereunto set 
Te ee my hand and affixed the seal of said court 
Illinois, 1855 " at my office, in Chicago, in said district, this 
' twenty-eighth day of September, 1886. 
WM. H. BRADLEY, Clerk. 


142 UNITED STATES OF AMERICA, 
jorthern District of IUinois, f *’ 


The United States of America to the judges of the circuit court of 
the United States for the northern district of Illinois, Greeting: 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is before you in said circuit court, be- 
tween Howard Mansfield, plaintiff, and The Excelsior Refinery Com- 
pany, defendant, in an action of ejectment, a manifest error hath 
1appened, to the great damage of the said Howard Mansfield, plain- 
tiff, as by his complaint appears, and it being fit that the error, if 
any there has been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be given therein, that then, under your 
seal, distinctly and openly, vou send the record and sdienelbnnt 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October, A. D. 1886, 
jn the Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the law and custom of the United States 
should be done. 
Witness the Hon. Morrison R. Waite, Chief 
Seal of Circuit Court Justice of the Supreme Court of the United 
U.S., Northern Dist. States, this 20th day of August, in the year 
Illinois, 1855. of our Lord one thousand eight hundred and 
eighty-six, and of the Independence of the 


United States the 111th year. 
WM. H. BRADLEY, 
Clerk of the U. S. Circuit Court, Nor. Dist. of Illinois. 


143 lg ewes :] Supreme Court of the United States. How- 

ard Mansfield, plaintiff in error, vs. The Excelsior Refinery 
Company, defendant in error. Writ of error. Copy deposited for 
the defendant in error in the clerk’s office U.S., northern district 


of I)linois. 
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144 Uwnirep States oF AMERICA, 88: 
Supreme Court of the United States. 


Howakp MANSFIELD, Plaintiff in Error, 
vs. 
THe Excetstor REFINERY Company, De- 
fendant in Error. 


Assignment of Errors. 


And now the said Howard Mansfield, plaintiff in error, comes and 
says that in the record and proceedings aforesaid there is manifest 
error, 1n this, to wit: 

1. The circuit court erred in deciding for the defendant and 
against the plaintiff. 

2. The court erred in refusing to decide defendant’s objections to 
the deed dated October 9, 1876, from George F. Westover to Isaac 
P. Coates. 

3. The court should have overruled defendant’s objections to said 
deed, because— 

a. The legal title passed by said deed irrespective of the amount 
of the amount of the indebtedness, and only the legal title can be en- 
quired into in the action of ejectment. 

b. The evidence offered showed that none of the indebtedness had 
been paid. 

4. The court erred in not requiring evidence of the preliminary 
demand and notice required in sections 3185 and 3186 of the United 
States Revised Statutes before there could be a valid seizure and 
sale of the property in controversy for an indebtedness to the United 
States. 

5. The court erred in not requiring evidence that the notices 
posted of such seizure and sale were in accordance with the require- 
ments of section 3197 of the United States Revised Statutes. 

6. The court erred in not requiring evidence of the contents of 
the notices posted of such seizure and sale. 

7. The court erred in sustaining the validity of the newspaper 
notice of such seizure and sale. 

8. The court erred in not holding that such newspaper notice was 
invalid because it did not describe the particular estate sold. 

Y. The court erred in not holding that such newspaper notice was 
invalid because it misdescribed the property. 

10. The court erred in not holding that such newspaper notice 
was invalid because it was not published a reasonable time. 

11. The court erred in not holding that such newspaper notice 
was invalid because it did not show any warrant or authority on 
the part of the collector to make the sale. 

12. The court erred in not holding that notice of the Government 
seizure and sale should have been served on George E. Westover or 
Isaac P. Coates. 

138. The court erred in not requiring the introduction in evidence 
of the certificate of purchase at Government sale or its absence to 
be accounted for and secondary evidence to be given of its contents. 


— 
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14. The court erred in not holding that said certificate should 
have been recorded. 

15. The court erred in not holding that the deed to T. W. Bar- 
hydt was invalid on account of the non-recording of the certificate 
upon which it was based. 

16. The court erred in not holding that the said deed to T. W. 
Barhydt, purporting to convey only all the right, title, and interest 
held by the United States of America in and to the premises now 
in controversy, cannot operate to divest plaintiff’s claim of title. 

17. The court erred in allowing the witness, Elisha H. Turner, to 
give secondary evidence of the contents of the notice of Government 
seizure and proposed sale alleged to have been served on said Turner 
when no proper foundation was laid for such secondary evidence. 

18. The court erred in sustaining the validity of the aforesaid 
notice alleged to have been served on said Turner because it is not 
shown to have described the particular estate to be sold, nor by whom 
signed, nor by what warrant or authority. 

19. The court erred in allowing the witness, George E. Hindes, to 

give secondary evidence of the contents of the notice of Gov- 
145 ernment seizure and proposed sale alleged to have been served 

on said Hindes when no proper foundation was laid for such 
secondary evidence. 

20. The court erred in sustaining the validity of the aforesaid 
notice alleged to have been served on said Hindes because it is not 
shown to have described the particular estate to be sold, nor by whom 
signed, nor by what warrant or authority. 

21. The decision of the court is manifestly against the evidence in 
the case. 

22. The court erred in overruling the motion in the arrest of judg- 
ment. 

23. The court erred in overruling the motion for a new trial. 

24. The court erred in allowing the defendant in this action of 
ejectment to introduce evidence as to the amount of the indebted- 
ness under the trust deed at the time of the trustee’s sale, the legal 
title passing by the trustee’s deed irrespective of the amount of said 
indebtedness. 

25. The court erred (even if defendant’s evidence of such indebt- 
edness were competent) in not allowing plaintiff to introduce evi- 
dence as to such indebtedness. 

26. The court erred (even if defendant’s evidence of such indebt- 
edness were competent) in reserving the question of its competenc 
until the final decision of the case and then refusing to receive evi- 
dence on such subject in behalf of the plaintiff. 

By reason whereof the plaintiff prays that said judgment may be 


reversed, etc. 
MASON BROTHERS, 
_ Attorneys for Plaintiff in Error. 


Endorsed on cover: N. Illinois C.C. U.S. No. 239. Howard 
Mansfield, plaintiff in error, vs. The Excelsior Refinery Com pany. 
Filed October 22, 1886. 
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STATEMENT OF F Acts, 


This is a suit in ejectment. 


The bracketed references 


hereinafter made, are to the pages of the printed record. 


At the first trial of the case, Judge Drummond decided in 


favor of defendant. 


(Rec., 


5-) The plaintiff, upon 
ment of costs, took his new trial under the statute. (Rec., 5. 


Justice Harlan heard the case at the second trial and decided 


in plaintiff’s favor. 


costs and took its new trial unde: the statute. 


(Rec., 6.) The defendant then paid the 


(Rec., 7.) 


Judge Gresham heard the case at the third trial and decided 
(Rec., 8.) Plaintiff brings the case to 


in defendant’s favor. 


this court on writ of error. 


(Rec., 67-69. ) 


By stipulation (Rec., 9), the common source of title to the 
land in controversy is the fee simple estate vested in the Bank 
of Chicago, September 29, 1873. Plaintiff’s chain of title from 
this point consists of the following conveyances: 

July 10, 1874, Bank of Chicago to Coates. (Rec., 9, 12.) 

May 3, 1875, Coates to Turner. (Rec., 9, 15.) 

May 6, 1875, Turner to Westover, trust deed for unpaid 
purchase money. (Rec., 10, 17.) 

October 9, 1876, Westover to Coates, trustee’s deed. (Rec., 
10, 19.) 

December 18, 1879, Coates to plaintiff. (Rec., 11, 24.) 

Defendant makes two defenses; first, that this chain of title 
was broken by a government seizure and sale for unpaid taxes, 
under which, by mesve conveyances, a deed has issued to 
defendant; second, that the trustee’s sale from Westover to 
Coates, under which plaintiff claims, did not operate to divest 
Turner’s title, but that Turner’s subsequent quitclaim passed 
title to defendant. (Rec., 11, 39.) Defendant’s claim of title 
under the government seizure and sale is based upon a seizure 
made December 16, 1876, by John Tillson, the United States 
collector of internal revenue in that collection district, for non- 
payment of taxes and assessments due the United States, which 
seizure was followed by a sale. (Rec., 10, 32.) Defendant’s 
claim is derived trom this sale and from deeds made there- 
under, as follows: 

November 4, 1878, Collector to Barhydt, trustee, assignee 
of the certificate of sale which had originally been issued to A. 
W. Parsons; Barhydt being trustee for the Merchant’s Na- 
tional Bank of Burlington, Iowa. (Ree., 11, 34.) 

November 24, 1879, Merchant’s National Bank to defend- 
ant. (Rec., 11, 37, 41.) 


tj 
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June 7, 1880, Barhydt, trustee of said bank, to defendant. 
Rec., 11, 43-) 


A glance at the chain of title shows that at the time of the 
seizure of December 16, 1876, Coates owned the fee of the 
property; and the stipulation (Rec., 11) shows that at the 
same time one Hinds held a leasehold in the property running 
to May 1, 1877, and that at the time of the above mentioned 
seizure Hinds was operating a distillery there, under the lease. 
The trustee’s deed, which vested the fee in Coates, had not 
been recorded at the time of the government seizure, hence 
our record title at this time was the trust deed to Westover, 
securing unpaid purchase money due Coates. However, it 
will be seen hereafter that neither Coates nor Westover re- 
ceived the notice, and that they were not otherwise proceeded 
against in the manner required to divest their interests and 
thus break our chain of title. Westover never executed any 
waiver, but Coates, his ces/u7 gue trust, and afterwards grantee, 
did. Coates in May, 1875, executed to the United States two 
Waivers, one witnessed and one sworn to, each reciting Hinds’ 
use of the land for a distillery, and that he, Coates, had an in- 
terest in the title to the land, and stating that in order to en- 
able Hinds to carry on the distillery business there, and to 
comply with the eighth section of the act of Congress ap- 
proved July 20, 1868, and in consideration thereof, he, Coates, 
expressed and gave his consent to Hinds’ use of the distillery 
and premises for the purpose of distilling spirits subject to the 
provisions of law, and expressly stipulating that the lien of the 
United States for taxes and penalties should have priority of 
any and all Coates’ interest and claims to the distillery and 
premises, and that in case of the forfeiture of the distillery 


premises, or any part thereof, the title of the same should vest 
in the United States, discharged from any claim or interest 
which Coates had or might have in the same, and with the ex- 
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press understanding that the waiver should take effect and be 
in force from and after its date. (Rec., 9, 10, 27, 28.) Per- 
sons formerly interested in the property had from time to time, 
as their interest accrued, executed similar waivers (Passim). 
The industry of counsel in this litigation has examined all 
the cases under the internal revenue act, which are cited in the 
series of the United S'ates digests, supplemented by the Fed- 
eral Reporter. All the volumes of the Internal Revenue 
Record, a publication containing the decisions of the depart- 
ment and the court, the reports of seizures and sales, and other 
matters of general interest concerning the practical workings 
of the internal revenue law, have also been consulted. The 
result may be stated, that there are no cases bearing directly 
on the question at issue, no judgment of the courts, (except 
one decision in gth Cranch, hereinafter cited) and no opinion 
of the internal revenue department in favor of either side, and 
no other titles are’ based on the same facts as those under 
which plaintiff’s and defendant’s claims of title are made. 
There will, therefore, be no overturning of titles in other cases, 
no matter how the decision goes in this case. This court will 
have the pleasure of establishing a precedent, drawn from the 
language of the internal revenue act, the analogies of other 
decisions, and the application of fundamental legal principles 


to the facts of the present litigation. | 


‘ 
a, 


ASSIGNMENT OF ERRORS. 


1. The Circuit court erred in deciding for the defendant 
and against the plaintiff. 

2. The court erred in refusing to decide defendant’s objec- 
tions to the deed dated October 9, 1876, from George F. 
Westover to Isaac P. Coates. 


3. The court should have overruled defendant’s objections 
to the said deed, because: 

a. The legal title passed by said deed irrespective of the 
amount of the indebtedness and only the legal title can be 
enquired into in the action of ejectment. 

b. The evidence offered showed that none of the indebted- 
ness had been paid. 

4. The court erred in not requiring evidénce of the pre- 
liminary demand and notice required in sections 3185 and 3186 
of the United States revised statutes before there could be a 
valid seizure and sale of the property in controversy for an 
indebtedness to the United States. 

5- The court erred in not requiring evidence that the 
notices posted of such seizure and sale were in accordance 
with the requirements ol section 3197 of the United States 
revised statutes. 

6. The court erred in not requiring evidence of the con- 
tents of the notices posted of such seizure and sale. 

7. The court erred in sustaining the validity of the news- 
paper notice of such seizure and:sale. 

8. The court erred in not holding that such newspaper 
notice was invalid because it did not describe the particular 


estate sold. 
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9. The court erred in not holding that such newspaper 
notice was invalid because it misdescribed the property. 

20. The court erred in not holding that such newspaper 
notice was invalid because it was not published a reasonable 
time. 

11. The cour. erred in not holding that the newspaper 
notice was invalid because it did not show any warrant 
or authority on the part of the collector to make the sale. 

12. The court erred in not holding that notice of the gov- 
ernment seizure and sale should have been served on West- 
over and Coates. 

13. The court erred in not requiring the introduction in 
evidence of the certificate of purchase at government sale or 
its absence to be accounted for and secondary evidence to be 
given of its contents. 

14. The court erred in not holding that said certificate 


should have been recorded. 


15. The court erred in not holding that the deed to T. W. 
Barhydt was invalid on account of the non-recording of the 
certificate, on which it was based. 

16. The court erred in not holding that the said deed to T. 
W. Barhydt, purporting to convey only all the right, title and 
interest of the United States of America in and to the prem. 
ises now in controversy cannot operate to divest plaintiff’s 
claim | chain | of title. 

17. The court erred in allowing the witness Elisha H. 
Turner to give secondary evidence of the contents of the notice 
of government seizure and proposed sale alleged to have been 
served on said Turner, when no proper foundation was laid for 
such secondary evidence. | 


18. The court erred in sustaining the validity of the afore- 
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said notice alleged to have been served on said Turner, because 
it is not shown to have described-the particular estate to be 
sold, nor by whom signed, nor by what warrant or authority. 


Ig and 20. Same objections as to the notice alleged to have 
been served on Hinds, as objections 18 to 19 to the notice 
alleged to have been served on Turner. 


21. Decision of the Circuit court manifestly against the 
evidence. 


22. Error to overrule motion in arrest of judgment. 
23. Error to overrule motion for a new trial. 


24. The court erred in allowing the defendant in this action 
of ejectment to introduce evidence as to the amount of the in- 
debtedness under the trust deed at the time of the trustee’s 
sale, the legal title passing by the trustee’s deed irrespective 
of the amount of said indebtedness. 


25. The court erred (even if defendent’s évidence of such 
indebtedness were competent) in not allowing plaintiff to in- 
troduce evidence as to such indebtedness. 

26. The court erred (even if defendant’s evidence of such 
indebtedness were competent) in reserving the question of its 
competency until the final decision of the case, and then re- 
fusing to receive evidence on such subject in behalf of 
plaintiff. 


Prayer for reversal of judgment. 


‘ 
ecw 
¢ 

“ 


BRIEF FOR PLAINTIFF IN ERROR, HowarRD MANs: 
FIELD. 


I. ' 


GOVERNMENT SEIZURE AND SALE INVALID FOR LACK OF PRE- 
LIMINARY NOTICE AND DEMAND FOR PAYMENT OF TAXES. 
U.S. Rev. Stat., secs. 3185, 3186. 

Parker v. Rule’s lessee 9 Cranch, 65, 71. 


IT. 


GOVERNMENT SEIZURE AND SALE INVALID FOR LACK OF NO- 
TICE OF SUCH SEIZURE AND PROPOSED SALE. 
U.S. Rev. Stat., Secs. 3197-3198. 
Mo. Gen. Stat. 1865, cap. 13, Sec. 112. 
Spurlock v. Allen, 49 Mo., 178, 180. 
Ill. Rev. Stat., cap. 77, Judgments and Execu- 


tions, Sec. 14. 


IIl. | 


GOVERNMENT SALE AND DEEDS EXECUTED THEREUNDER OP- | 
ERATED AT MOST ONLY TO CONVEY THE LEASEHOLD OF 
HINDS, WHICH EXPIRED MAY TI, 1877. 


U.S. Rev. Stat., Secs. 3186, 3251, 3196, 3199. 
U.S. v. Van Slyke, 8 Biss.; 227, 230. 
Windsor v. Mc Veagh, 93 U.S., 274, 277. 

Me Veagh v. U. S., 11 Wall., 259. 
Henderson’s Distilled Spirits, 14 Wall, 44. 
Thacher’s Distilled Spirits, 103 U.S., 679. 
Brine v. ns. Co., 96 U. S., 627. 


IV. 


GOVERNMENT SEIZURE AND SALE INVALID AS TO PLAINTIFF 
AND HIS GRANTORS, BECAUSE NO NOTICE GIVEN TO 
THEM. 

U. S. Rev. Stat., Sec. 3197. 

1 Bouvier Law Dic., title, Estate, page 605. 
U. S. Constitution, 5th Amendment. 

Wilson v. Mc Veagh, 93 U.S., 274, 27 7. 

U. S. Rev. Stat., Sec. 3207. 


V. 


WAIVERS OF PLAINTIFF'S GRANTORS DID NOT WAIVE NOTICE, 
BUT SIMPLY GAVE GOVERNMENM A FIRST LIEN, WHICH 
COULD ONLY BE ENFORCED UPON DUE, NOTICE. 

-U. S. Rev. Stat., Secs. 3262; °3251, 3197. 
Wilson v. Mc Veagh, 93 U.S., 274, 277. 


Vi. 


COLLECTOR’S DEED INVALID TO DIVEST PLAINTIFF'S TITLE, 
BECAUSE IT DOES NOT PURPORT TO PASS THE TITLE OF 
ANY PARTY OR PARTIES DELINQUENT; AT MOST IT MERELY 
ASSIGNED THE LIEN OF THE UNITED STATES. 


U. S. Rev. Stat., Sec. 3199. 
 Estein v. Gay, 45 Mo., 62. 
Clark v. Strickland, 2 Curtis; U.S. Cir. court, 


439, 443, ef seg 
Hedges v. Union Ins. Co., 17 Fed. Rep., 498. 


VII. 


OBJECTIONS TO DEFEFDANT’S TAX DEED CAN BE PROPERLY 


RAISED IN AN ACTION OF EJECTMENT. 


Beattie v. Mason, 30 Md., 409, 416. 
Parker v. Rule’s lessee, g Cranch, 64, 71. 
Reonkendorff v. Taylor, 4 Peters, 349, 359- 
Slater v. Maxwell, 6 Wall., 268, 276. 
Schenck v. Peary, tt Int. Rev. Rec., 12, 13. | 
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VIII. 
: 
TRUSTEE’S DEED TO PLAINTIFF'S GRANTOR WAS VALID. 
Ill. Rev. Stat., Cap. 95; Mortgages, Sec. 17. 
Koester v. Burke, 81 Ill., 436, 4309. d 


Graham v. Anderson, 42 Ill., 514, 517. 


ARGUMENT. 


Our first point in behalf of plaintiff in error is that the gov- 
ernment seizure and sale are invalid for lack of the preliminary 
notice and demand for the payment of taxes required by sec- 
tions 3,185 and 3,186 of the United States Revised Statutes. 
| Section 3,185 provides “ that notice of the time when such tax 
‘“‘ becomes due and payable ”’ | shall be] “ given in such manner 

“as may be prescribed by the commissioner of internal 
“revenue. It shall then be the duty of the collector, in case 
“of the non-payment of said tax, * * * to demand 
Section 3,186 says: “If 
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“ payment thereof * * * 
“ any person liable to pay any tax neglects or refuses to pay 
«“ the same after demand, the amount shall be a lien in favor of 
“ the United States from the time it was due until paid * * * 
*¢ upon all property and rights to property, belonging to such 
“ person.” Sections 3,187 to 3,195 enact: “If any person 
« liable to pay any taxes neglects or refuses to pay the same 
‘‘ within ten days after notice and demand,” the amount due 


may be collected by distress and sale of personal property, 


and the certificate of such sale of personal property shall be 


prima facie (and on some points, conclusive) evidence of the 
validity of the sale (section 3,194). Section 3,196 allows a 
seizure and sale of real estate when personal property cannot 
be found. Sections 3,198 and 3,199 as to seizure, sale and 
conveyance of real estate, do not give the collector’s certificate 
and deed so broad an effect as in cases of personal property. 
Section 3,198 says that the certificate of sale shall state four 
facts: (1), the real estate purchased; (2), for whose taxes it 
was sold; (3), purchaser’s name; (4), the price paid, and the 
same section says that the deed shall recite the same facts. 
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The next section says that the deed shall be Prima facie evi- 
dence of those facts. None of those facts have anything to 
do with the subject of preliminary demand and notice men- 
tioned in sections 3,185 and 3,186. 

Therefore, even if a preliminary demand and notice had 
been recited in the collector’s deed, the recital would not have 
been evidence, because the statute does not make it so, and 
neither the pla.atiff nor his grantor were party or privy to the 
collector’s deed; but as a matter of fact, the collector’s deed is 
entirely silent on the subject of preliminary demand and notice. 
The collector’s deed only recites that due notice of the seizure 
and sale was given as required by section 3,197, but that sec- 
tion refers to the notice to be given after the property has 
been legally seized and is about to be sold. The collector’s 
deed, therefore, does not help defendant on the vital point now 
under consideration. Defendant’s witnesses, as to notice, do 
not help it either. (Rec., 53, 63.) ‘Lhey are interrogated as 
to the notice.of seizure and sale. The question how far de- 
fendant’s witnesses prove such notice is considered in the next 
head of our argument, but they fail utterly to prove prelimin- 
ary demand and notice. Hinds says nothing of such demand 
or notice being served on him (Rec., 60,62). Turner says 
nothing of such demand and notice being served on Hinds. 
Turner says nothing of such demand be’ng served upon him- 
self, and in answer to the question what other notices (besides 
the notice of seizure and sale) were served on him at the time, 
he says that some were notices that taxes were due, and so 
forth, to the government, but that he does not remember what 
they were or how many, (Rec., 58). There is no evidence 
whatever of preliminary demand and notice upon the _plaintff 
or his grantors. Plaintiff made objection at the trial to the 
lack of evidence of preliminary demand and notice (Rec., 34), 
and has preserved the point in his assignment of errors (Rec., 


68). 


memento tenes: ee ene 


T3 


Now, although the burden of proof was originally on the 
plaintiff to make out his title, yet he did so by showing a chain 
of title from a common source. The burden of proof shifted 
therefore, and it became incumbent on the defendant to con- 
trovert plaintiff's title, if possible; so the defendant attempted 
to controvert it by setting up a tax title, but has failed to prove 
the initial requirement for the validity of such a title. The 
following case seems to us conclusive on this point. The court 
was construing the internal revenue act of 1798, which, like 
the present act, required a preliminary notice and demand of 
payment as well as a notice of the seizure and sale. The 
plaintiff in ejectment made out a prima facie case, against 
which the defendant set up a collector’s deed and proved 
notice of the seizure and sale, but failed to prove the prelim- 
inary notice. On that account the defense failed. 


Parker v. Rule’s Lessee, g Cranch., 65, 71. 


Having now argued our first point that. the government 
seizure and sale are invalid for lack of preliminary demand 
and notice, we state and proceed to argue our second point 
that the government seizure and sale are invalid for lack of 
notice of such seizure and proposed sale. Section 3,197 of 
the revised statutes requires written notice to be given to the 
person whose estate it is proposed to sell, by handing to him, 
or leaving at his last or usual place of abode, if he has any in 
the collection district, a written notice, stating what particular 
estate is to be sold, describing it with reasonable certainty, and 
the time and place of sale. The documentary evidence on 
these points in the collector’s report of seizures and sales, con- 
sists of a line reading, “served by deputy collector.” This 
utterly fails to show whether the notice contained the infor- 
mation required by statute or not; whether the notice was 
written or oral; whether if written, the notice or a copy of it 
was handed to the person to be notified or only read 
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to him. The only other documentary evidence on the 
subject now under consideration is the recital in the 
collector’s deed of “due notice of said seizure and 
“sale having been made as required by section 3,197 of the 
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“revised statutes of the United States.” But there is no stip- 
ulation in the record that the recitals of the deed are correct; 
the stipulation as to recitals is expressly coniined to the waivers 
and certificates of purchase. (Rec., 11.) The statute (Sec. 
3199, U. S. Rev. Stat.) does not make the collector’s deed 
evidence as to no ice, further than saying that the collector's 
deed “ given in pursuince of the preceding section shall be 
“ prima facie evidence of the facts therein stated.” But the 
very question which we are discussing ts whether the deed was 
given in pursuance of the preceding section, which cannot 
be taken for granted. Again, the recital that due notice has 
been given is not a statement of fact at all, but a conclusion of 
law. The collector cannot draw a conclusion of law; he ought 
to have stated in his deed the facts about giving notice, viz: 
the contents of the notice to whom given and in what manner: 
such a statement might have been prima facie evidence of the 
facts, and then the court could draw a conclusion of law as to 
whether those facts constituted sutlicient notice. But sheriffs 
and collectors cannot usurp the functions of judges. The fol- 
lowing case upon such a recital in a tax deed occurred under 
a Missouri statute like the internal revenue act: 
Mo. Gen. Stat., 1565; Cap. 13, Sec. 112, 

making the recital of fact ina tax deed prima facie evidence. 

The court made this felicitous statement of the legal prin- 
ciple. 

“In this case the collector states that he gave notice in the 
‘manner provided by law. That is simply a conclusion or 


“opinion of the officer in reference to a fact which it is the 
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“ province of a court to judge. <A ministerial officer, in mak- 
‘‘ing a return or recital as to how he executed a power, must 
“ set out the facts and the manner in which he performed the 
“act, aud let the court determine whether they comply with, 
“or are in accordance with, the law. What the collector con- 
“sidered to have been notice as required by law, we cannot 
“determine. But it is well settled that it is a judicial act, to 
“ pass upon the question whether a service or notice has been 
“had in conformity to law, and that the collector was not in- 
‘vested with any such authority. The officer should 
“state the facts as to how he performed his duties, and leave 
“the conclusion of law thereon to the determination of the 
“courts. The recital of notice in the deed simply amounts to 
“nothing. * * *” 


Spurlock v. Allen, 49 Mo., 178, 180. 


The newspaper notice of seizure and sale (Rec., 10, 11, 32, 
34) is inadequate, in that it does not show what particular es- 
tate is to be sold, although section’ 3,197 expressly orders this 
to appear in the publication notice. Nor does the newspaper 
notice show any warrant or authority in the collector to make 
a sale. The publication notice (Rec., 32, 34) appears only 
once, but section 3,197 requires a collector’s deed to be “in 
‘accordance with the laws of the state in whih such real 
‘estate is situated upon the subject of sales of real estate un- 
‘der execution,” and the laws of Illinois require a sale on ex- 
ecution to have been “ previously advertised three successive 
‘¢ weeks, once in each week, in a public newspaper printed and 
‘published in the county. * * *” 

Ill. Rev. Stat., Cap. 77, Judgments and Executions Sec. 14. 
Moreover the newspaper notice contains a gross and palpable 
misdescription of the real estate, a fact naturally tending to 
deter bidders (Rec., 10, 11, 34.) Defendant makes no proof 
of the contents of the notices required by section 3197 of the 
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U. S. revised statutes to be posted in three public places. 
The collector simply states where he posted three notices, but 
not what the notices contained. (Rec. 32.) Defendant’s wit- 
nesses, Turner and Hinds (Rec., 53-62), do not produce any 
notices served upon them, do not show sufficient search for the 
notices to justify secondary evidence of the contents of such 
notices (Rec., 59, 60, 62), and in giving secondary evidence 
these witnesses fail to show that the notices served upon them 
stated what particular esta'e was to be sold. Defendant fails 
to prove therefore that anybody received the notice of seizure 
and sale required by the statute. 

Let us assume for the sake of argument, however, that 
Turner and Hinds were duly notified of the government seiz- 
ure and sale. This brings us to our third point, that the sale 
and deeds executed thereunder operated at most only to con- 
vey the interest of Hinds, namely, a leasehold, expiring May 
1, 1877. (Rec., 10.) Turner had lost his estate in the prop- 
erty before the government seizure and sale took place. 
(Rec., 10, 19.) 

Section 3,186, United States revised statutes, edition of 
1875, page 615, is as follows: “If any person liable to pay 
“any tax neglects or refuses to pay the same after demand, 
‘the amount shall be a lien in favor of the United States * 
‘© * * upon all property and rights to property belonging 
“to such person.” 

Section 3,251 of the same act says: “ Every proprietor or 
‘¢ possessor of, and every person in any manner interested in 
“the use of any still, distillery or distilling apparatus shall be 
‘jointly and severally liable for the taxes imposed by law on 
“the distilled spirits produced therefrom. * * * ” The 
lessee is the person liable, he is the proprietor, possessor and 
person interested within the meaning of the foregoing statute, 
and is hence made personally liable; the lessor is not. So de- 
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cided by Judge Bunn at mis? prius and by Judges Drummond 
and Bunn on motion for new trial in the following case, which 
was an action at law against the lessor and owner of the land 
used for a distillery, to compel him to pay taxes on whisky 
manufactured by his lessee. The court say: 


“T think the word proprietor is used in the statute in the 
“sense of an owner, who, whether in personal possession or 
“not, has the exclusive right to, and the control over the 
“ premises. A person in possession of premises as lessee un- 
“der a lease for years has himself, as against the general 
“ owner and all the world, the right to the exclusive possession, 
“control and management of the same during the continuance 
‘of the lease, and is for all such purposes as much the pro- 
“prietor of the premises, for the time being, as though he held 
“ the legal title in fee. And I think it was never the intention 
“of the law to make the general owner of premises so leased, 
“and not himself having any right to the possession, control or 
* management of the premises or business carried on and hav- 
“ing no interest in the distillery business except to receive his 
“ stipulated rent, liable for the payment of the taxes imposed 
«by the government on the spirits distilled. I think, on the 
“contrary, the purpose of the law is to make every person, 
“whether possessor or proprietor, who has any control of the 
« business, and every person having an interest in the use of 
‘the still, whether possessor, owner, partner or otherwise, 
‘liable for the payment of taxes so imposed.” 

U. S.v. Van Slyke, 8 Biss., 227, 230. 


Hence the person liable to pay the tax for which this prop- 
erty was seized was Hinds, the lessee, and he was the party 
delinquent in not paying the tax. The taxes were assessed 
against him (Rec., 32, 34), and became a lien on his right to 
the property, viz.: upon his leasehold estate. 
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The collector, not finding chattels sufficient to satisfy the 
taxes, seized the real estate, under the authority to do so, con- 
ferred upon him by section 3,196 Rev. Stat., Ed. 1875, p. 617. 


The sale was made under sections 3,197 and 3,198 and a 
deed was executed to defendant’s grantor. What did this deed 
convey? Section 3,199 Revised Statutes, Ed. 1875, page 618, 
provides that “the deed of sale * * * shall be considered 
“and operate as a conveyance of all the right and interest the 
“ party delinguent had in and to the real estate thus sold, at 
“the time the lien of the United States attached thereto.” We 
have seen from sections 3,186, 3,251, and the case of U. S. v. 
Van Slyke, 8 Biss., 227, 230, heretofore cited, that Hinds, the 
lessee, was the party delinquent and he is so named in the 
collector’s report of seizure and sale (Rec., 32), and in the 
collector’s deed (Rec., 34). The effect therefore of this deed 
was, at most, to convey ouly Hind’s interest, which ended May 
1, 1877. 

Under section 3207 the tax might have been enforced by bill 
in chancery, to which plaintiff’s grantors would have been 
parties, and under which a decree would have bound them. 
But this procedure was not taken. 

Nor is the case at bar a case of forfeiture. A forfeiture is 
possible only under section 3247, Rev. Stat., ed. 1875, p. 63r. 
It is possible oniy in case of fraud, or attemp‘ed fraud, sec. 
3257. No fraud appears in this case. The seizure is simply 
for failure to pay a tax, not for a fraudulent evasion of a tax. 
Fraud is not alleged, and is not to be presumed. Moreover, a 
forfeiture must be enforced in court. The d’strict courts have 
exclusive jurisdiction of such cases, section 563, clause 3, Rev. 
Stat., ed. 1875, page 94, and a forfeiture is invalid where pre- 
vious notice has not been given to the person whose estate is 
sought to be divested. 

Windsor v. Mc Veigh, 93 U. S., 274, 277. 
McVeigh v. U. S., t1 Wall., 259. 
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No certificate of sale followed by a deed, as in the case at 
bar, issues in cases of forfeiture, for there is no redemption in 
such cases, but the title of the forfeited property rests abso- 
lutely in the government. 

Henderson’s Distilled Spirits, 14 Wallace, 44. 
Thatcher’s Distilled Spirits, 103 U.S., 679. 


There was, therefore, no forfeiture here, and consequently 
no vesting the title in the United States. 


Section 3197, heretofore cited, under which the seizure and 
sale were made, on which defendant’s claim of ownership is 
based, provides only in one contingency for the United States 
to acquire a title; if nobody offers the minimum price fixed by 
the collector, the United States shall be deemed to bid the 
minimum price, and become the purchaser at the sale, and in 
regular course a deed shall be issued to the United States. In 
the case at bar, the full price was bid by somebody else, he was 
the purchaser, and the deed was issued to his assignee. The 
collector’s acts, therefore, gave no title to the United States; 
he acted as sheriff. If his seizure and sale in any way got the 
title in the United States, a seizure and sale of real or personal 
property by the sheriff of Cook county would vest a title in 
the county of Cook. 


It is indeed a question whether the procedure under sections 
3,197 to 3,199 can ever operate to divest the title of anybody 
except the individual, who is personally liable for the payment 
of the tax. . The person who runs the distillery is the only one 
personally liable. | 

U.S. v. Van Slyke, 8 Biss., 227, 230: 
hence he is the only person delinquent in not paying the tax. 
Now, section 3,197, provides for notice to the person whose 
estate it is proposed to sell, implying that other estates in the 
same land are not to be disturbed; and section 3,199 only pro- 
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vides that the collector’s deed shall operate to convey the es- 
ta‘e of the party delinquent in and to the real estate thus sold. 
In this view of the law, the harsh remedy of summary seizure 
and sale would only be exerted against an actual infringer of 
the revenue act; but if it became necessary for the payment 
of taxes to enforce the waivers and sell the estates of other 
people in the land, the milder chancery proceeding must be re- 
sorted to, as prescribed in 
Int. Rev. Act, U.S. Rev. Stat., Sec. 3207, 

under which all parties would have a day in court, and a period 
of redemption would be allowed after sale, all chancery sales 
being made subject tothe redemption allowed by state statute. 


Brine v. Ins. Co., 96 U.S., 627. 


But even if the procedure under section 3,197 might if 
properly conducted, have operated to divest our title, our 
fourth point is that it failed to do this, because no notice of 
the government seizure and sale was given to us. It 1s stipu- 
lated that Westover and Coates received no notice of such 
seizure and sale (prior to said sale) and only knew of such 
seizure and sale by report long after such seizure and sale 
occurred (Rec., 10.) At the time of the seizure and sale, 
plaintiff's grantor, Isaac P. Coates, was the actual owner of 
the fee. (Rec., 10, 19.) 

At that time hisdeed had not been recorded however, our 
record title then being the purchase money trust deed in George 
F. Westover. (Rece., 10, 17.) But even under our record 
title at the time of the government seizure and sale, we were 


entitled to notice. 
The statute, 
Int. Rev. Act., U.S. Stat., sec. 3,197, 


requires notice “to be given to the person whose estate it is 


«—<. 


os 


“—<. 
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“ proposed to sell.” An estate is the degree, quantity, nature 
and extent of interest which a person has in real property. 
1 Bouv. Law Dic., title, estate, 605. 


And our estate by the record was an interest as trustee to 
the extent of $7,500 in the property in controversy (Rec., 
17), nearly the full value of the property, as Turner had only 
paid $1,000 on the total consideration of $8,500. (Rec. 15, 
17.) Thus, under the statute (if our estate was proposed to 
be sold), we were equally entitled to notice whether we held a 
trust deed or absolute deed. 

Int. Rev. Act, U. S. Rev. Stat., Sec. 3197. 


Indeed, to deprive us in either character of our property 
would violate the constitution of the United States. 


«“ No person shall be deprived of life, linerty and property 
“without due process of law.” 
U. S. Constitution, 5th amendment. 
Wilson v. Mc Veagh, 93 U. Ss, 274, 277. 


The chancery proceeding laid down in 
Int. Rev. Act, U. S. Rev. Stat., Sec. 3,207, 


requires in express terms that notice must be given to all per- 
sons having /sens as much as to those having other interests in 
the property. What a departure in principle if the procedure 
in pais (tbid., Sec. 3197) could be construed not to require 
notice. 

The common country fashion of leaving a deed off record 
for awhile, is not an offense peculiar to plaintiff’s grantor. On 
the contrary, defendant and its grantors are much more remiss 
than we. The certificate of purchase which issued to A. W. 
Parsons, at the time of the government seizure and sale, was 
never recorded at all. (Rec., 11.) The first mention of this 
certificate on the records of the recorder’s office is in the col- 
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lector’s deed (Rec., 34,) filed for record November 18, 1876, 
one year, ten months and eight days after the government 
seizure and sale. Again, at the time plaintiff commenced his 
suit, December 24, 1879 (Rec., 1.) defendant, even upon its 
own theory of the validity of the government seizure and sale, 
showed of record, no legal title whatever to the property in 
controversy. All it had was a quitclaim from Turner (Rec. 
39,) whose title had been divested (Rec. 19) one year, seven 
months and eight days before he made this quitclaim; and a 
contract of sale and a deed from the Merchants National Bank; 
claiming to be equitable owner, but without any proof of such 
ownership. Rec., 37, 41.) It may be remarked incident- 
ally that Turner’s quitclaim was recorded five months after its 
execution. (Rec., 39.) Inthe month of June, 1880, being 
five months and thirteen days after suit had been commenced 
against it, defendant for the first time acquired even a prima 
facia title to the property, by deed from Barhydt (Rec., 43.) 
Therefore, if it paid for the Barhydt deed, and if it has made 
valuable improvements on the strength of that deed, it did so 
with full notice of plaintiff's title. There is, however, no evi- 
dence that the defendant has made any improvements at all. 

The effect of the waivers executed by pla‘ntiff’s grantors re- 
mains to be considered and forms the fifth division of our ar- 
gument. These waivers were made under section 3,262, Rec. 
Stat., Ed. 1875, page 633, which provides that the collector shall 
receive “the written consent of the owner of the fee and of any 
“mortgagee, judgment creditor, or o her person having a lien 
‘thereon, * *” * expressly stipulating that the lien of the 
«“ United States for taxes and penalties shall have priority of 
‘“ mortgage, judgment or other incumbrance, and that in case 
“of the forfeiture of the distillery premises, or of any part 
“thereof, the title of the same shall immediately vest tn the 
“ United States, discharged from such mortgage, judgment or 
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‘¢other incumbrance.” ‘The waivers in the case at bar fellow 
the exact language of the above statute. In fact, another sec- 
tion of the internal revenue law (3,251 Rev. Stat., Ed. 1875, 
page 630) gives the government a first lien, irrespective of 
waivers; but for fear this provision should be held illegal as 
against vested rjghts, the government exacts express waivers 
from parties interested before it allows a distillery to be located 
on their land; and so it did in the case at bar. None of the 
waivers waive notice of any proceedings that may be instituted 
to foreclose the government lien or dcclare a forfeiture. As 
to notice, therefore, the makers of the waivers are entitled to 
the statutory protection already mentioned, requiring notice 
“to be given to the person, whose estate it is proposed to sell.” 
Int. Rev. Act, U. S. Rev. Stat., sec. 3197, 


a protection which indeed does not depend upon any statute 
but rests upon that fundamental principle of justice that every 
person is entitled to a hearing before his, life or property can 
be taken from him. 


Wilson v. Mc Veagh, 93 U.S. 274, 277. 


This right is guaranteed by the constitution of the United 
States: 
« No person shall be deprived of life, liberty and property 
without the process of law.” 
U. S. Constitution, 5th amendment. 


If we had received timely notice of the government seizure 
and sale, we might have induced Hinds to pay the tax or 
might by superior diligence have found property of his suff- 
cient to defray it, or might have raised the money ourselves 
for that purpose. Subsequent notice with permisssion to re- 
deem by paying the taxes and costs with twenty per cent. 
interest thereon, within one year from the time of sale, 


Int. Rev. Act, U. S. Rev. Stat., sec. 3202, 
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is not at all an equivalent for the prior notice required by 
statute; yet the evidence entirely fails to show that we 
received notice in time to redeem; on the contrary it 1s stipu- 
lated that we “ only knew of such seizure and sale by report 
* long after such seizure and sale occurred.” (Rec., 10.) 

Plaintiff's grantors stipulated that the title of the land should 
vest in the United States discharged from any other claim or 
interest, only in case of a forfeiture; that is, in case of fraud 
on Hinds’ part. There is reason in this. I may be willing 
to guarantee that my friend will not commit a fraud but 
hesitate to guarantee that he will not run intodebt. The first 
would be a moral delinquency, which my knowledge of his 
character assures me he will not commit; the second might be 
a misfortune, and is liable to happen to any man. So the 
waivers in evidence here, show that plaintiff's grantors were 
willing to give the most ample assurance against Hinds’ com- 
mitting a fraud; they stipulated that in such case they would 
forfeit their entire estate in the property, no matter how small 
the pecuniary amount involved in the fraud, nor how valuable 
the land and its improvements, the whole property should go 
to the government (section 3,257 revised statutes, edition 1875, 
page 631,) as a penalty for the fraud. 

Not so, if Hinds simply ran in debt to the government. 
Against this contingency, which was very likely to occur, and 
did occur, plaintiff's grantors only gave the United States a 
first lien on the land. Anything beyond this, the government 
did not ask, and plaintiff’s grantors did not give. 

Now we have seen in subdivision four of this argument, 
that there was no forfeiture of the property now in contro- 
versy, and consequently no vesting the title in the United States, 
so that part of the waiver relating to forfeitures has no ap- 
plication. Under the facts of this case the government had 
only a first lien, and by section 3,207, heretofore cited, it might 
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have foreclosed our rights and sold the whole property ina 
suit to which we would be parties. It elected to proceed 
under sections 3,196, 3,197, 3,198 and 3,199, under which the 
collector seized Hinds’ estate; notified Hinds “the person 
‘whose estate it was proposed to sell,” (section 3,197) sold 


. that estate for enough to satisfy the government claim which 


was thereby entirely extinguished, and finally executed a deed 
which under section 3,199 would at most “ operate as a con- 
“veyance of all the right, title and interest the party delin- 
“ quent (Hinds) had in and to the real estate thus sold at the 
“time the lien of the United States attached thereto.” De- 
fendant’s grantor, in other words, obtained at most simply 
a leasehold interest, which ended May 1, 1877. Since then it 
has been holding in derogation of plaintiff’s title, which is in 
fee. 

The sixth head of our argument is that the collector’s deed 
(Rec., 34) is void, even if Turner, Coates, Westover and 
Hinds had all been delinquent within the meaning of the 
statue, and proper notice had been served upon each one of 
them. The deed is void because it does not even purport to 
convey the estate directed by the statute. The statute, 

Int. Rev. Act, U. S. Rev. Stat., Sec. 3,199, 
provides for a deed of sale of all the right, title and interest 
the party delinquent had in the land. Now, this deed does 
not purport to convey the title of Turner, Westover, Coates, 
Hinds, or any one of them. It simply purports to convey 
‘‘ all the title and right held by the United States of America.” 
But the United States of America was not delinquent, and all 
the title and right, which it possessed, was a lien for unpaid 
taxes. It is perfectly obvious that a deed, in express terms,of 
a lien, cannot convey the fee; at most it would be merely the 
assignment of the lien or mortgage. Such a plain common 
sense proposition requires no authorities to support it, yet there 
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are authorities directly in point. Thus, in the following case, 
the granting part of the tax deed purported to convey “all the 
“right, title and estate of the State of Missouri” of, 


in and to the premises in ques'ion. The court said: 


« But the state had no tile, nothing but a_ tax lien. 
“This is admitted, and the case shows the fact to 
“beso. Therefore no title passed by the deed. This is the 
“necessary conclusion unless construction is employed to give 
“the deed an effect beyond the broadest scope of its terms 
“thereby making it effectual to convey the title of Bennet, 
“the tax debtor, when it purports to convey merely the title 
“of the state. We are referred to no precedent countenanc- 
“ing such a proceeding in this class of cases, and we are not 
« inclined to make one.” This was an ejectment suit. 
Einstein v. Gay, 45 Mo., 62. 


The following case was also a sui tin ejectment, and a_ tax, 
title was interposed as a defense. The facts were that ata 
sale for state taxes, there was sold “all the right, title and 
“interest which the state had in and to the land.” The court 
say that the revenue officer making the sale ought to have 
sold * all the tracts or townships of land, and not the right or 
“interest which the state has in them. These are, or at least 
“may be, very different. |The interest of the state may be 
“the land itself, or it may be lien on it, for what is due to 
“the state for taxes. * * * A sale of the right, title and 
“interest of a party naturally suggests to bidders a clouded 
“title; it implies a doubt of the vendor as to the extent of his 
“interest, and cannot be expected to sell for as much as would 
‘be given for the land itself. In the present case the price 
“paid by the purchaser was only the exact amount of the 
“ taxes and charges. The opinion of the court is that the de- 
« mandant is entitled to recover.” 

Clark v. Strickland, 2 Curtis, U. S. Cir. Ct. 


Rep., 439; 443 ef seq. 


4. 
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In the case at bar, the purchaser paid only $2,240, although 
the property was appraised at $7,000. (Rec., 33.) 


The claim of the Uniied States for unpaid taxes is not a 
proprietary right. 
Hedyes v. Union Ins. Co., t7 Fed. Rep., 498. 


The seventh head of our argument is that the objections te 
defendant’s tax deed can be properly raised in an action of 
ejectment. We admit the familiar legal principle that a judg- 
ment or decree although irregular or erroneous stands until re- 
versed on error or appeal, or attacked by some direct proceed- 
ing; it cannot be impeached collaterally. But defendant’s tax 
title does not have the dignity of a judgment or decree. On 
the contrary, it is a mere procedure 7 pais, now for the first 
time subjected to the investigation of a court by the suit at bar, 
and final judgment has not yet been pronounced upon it. 


In the following ejectment suit where the defendant set upa 
tax deed, the court say: “ A tax sale is not a judicial sale, and 
‘the presumptions of law in favor ‘of the Tatter are not extended 
“to it. It is incumbent upon a purchaser of land at a saie by 
‘‘a collector of taxes, to give proof, in support of his title that 
‘all the requisites of law subjecting it to be sold for taxes, have 
*‘ been complied with.” 


Beatty et al., Lessors, v. Mason, 30 Md., 409, 416. 


In the following ejectment suit, a tax deed was adjudged 
void for lack of the proper publication notice by the United 
States collector of internal revenue. 


Parker v. Rule’s Lessee, g Cranch, 64, 71. 


In the following ejectment suit a tax deed was adjudged 
void for lack of proper publication notice by the tax collector 
appointed under act of Congress, for the District of Columbia. 


The court say: 
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« The court recognize the correctness of the principle con- 
“tended for by the counsel for the plaintiff in error, that in an 
“ex parte proceeding of this kind, under a special authority, 
“ great strictness is required. To divest an individual of his 
“ property, against his consent, every substantial requisite of 
“the law must be shown to have been complied with.” 

Ronkendorff v. Taylor’s Lessee, 4 Peters, 349, 
359- 


In the following case a tax deed was set aside in equity on 
the ground of fraud, but the court aflirm the principle: 

«+ When the objections to a tax deed consist in the want of 
«conformity to the requirements of the statute in the proceed- 
‘ ings at the sale, or preliminary to it, or in the assessment of 
“the tax, or in any like particulars, they may be urged at law 
‘in an action of ejectment, whether the deed be the ground 
“upon which the recovery of the premises is sought by the 
‘purchaser, or be relied upon to defeat a recovery by the 


‘owner. | | 
Slater v. Maxwell, 6 Wallace, 268, 27 


In the following case the owner of land was in possession, 
and therefore could not bring ejectment, and consequently 
brought bill to quiet ttle, against the holder of a tax deed, 1s- 
sued for non-payment of taxes imposed by an act of Congress. 

Supreme Court Justice MILLER, sitting in the United States 
Circuit court for the Eastern district of Arkansas, said: 

« Nothing is better settled in the law of this country than 
«that proceedings 7v pas, for the purpose of divesting title to 
“real estate, and conferring it on another person, must be 
“shown to have been in exact pursuance of the statute auth- 
“ orizing them, and that no presumption will be indulged in 
*favor of their correctness. This principle has been more 
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“frequently applied to tax titles than to any other class of 
“ cases.” 
Schenck v. Peay, 11 Int. Rev. Rec., 12, 13. 

The eighth head of our argument is that the trustee’s sale 
and deed operated to convey the fee to Coates, plaintiff's 
grantor. The procedure was by advertisement and sale—a 
procedure then valid under the laws of Illinois, although no 
longer allowed. 


Ill., Rev. Stat. Cap. 95, Mortgages, Sec. 17. 


We question Mr. Turner’s veracity or recollection in testify- 
ing that he never heard (until called as a witness in this case 
in 1886) of the trustees’ sale and deed in 1876, divesting his 
title. If so, it must be that he was merely an agent or dummy 
for his father, Jonathan Turner, as the deposition of Barhydt 
implies. (Rec., 62.) If Jonathan Turner was not the princi- 
pal, then he was his son’s agent. (Rec., 57.) Certainly 
Elisha Turner’s memory is very defective; witness his vague 
statements as to the loss or destruction of’ a notice (Rec., 55, 
59), his forgetfulness of the amount paid for the property 
(Rec., 56), and above all his statement that one of the pur- 
chase money notes was paid (Rec., 57), which statement he 
subsequently recanted upon oath. (Rec., 64.) The recitals 
in a trustees’ deed are made evidence by statute. 

Ill. Rev. Stat. Cap. 95, Mortgages, Sec. 15, 


and these recitals show (Rec., 20, 22) that previous publica- 
tion of the sale was made for four successive weeks in the 
county newspaper, although the trust deed only required one 
publication. (Rec., 18.) The sale took place at the court 
house (Rec., 20), the place expressly appointed in the trust 
deed. (Rec., 18.) We think, therefore, that Turner must 
necessarily have known of this sale beforehand; but if he did 
not, the statute did not require personal notice to be given, 
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and moreover, Turner had expressly waived personal notice. 
(Rec., 18.) No evidence of Turner’s ignorance of the sale 
was introduced until the third trial of the case. 

At that time also objection was made to the sale for the 
first time, on the ground that the advertisement of the trustee’s 
sale speaks of both the first and second notes as being unpaid, 
but a recital in the trustee’s deed speaks only of the second 
note as being unpaid. Turner, on the witnes-sstand had the 
hardihood to claim that the first note had been paid. Conse- 
quently defendant’s attorneys claimed that the amount actually 
due was less than the amount claimed to be due, and so they 
argued that the trustee’s sale and deed were invalid. The 
plaintiff was taken completely by surprise by this claim, as it 
had never been made in the two previous trials of the case. 
(Rec., 63). 

He, however, before the case was decided by the Circuit 
judge, produced all the notes, and found them to be uncan- 
celed, and he also presented the aflidivits of Westover and 
Turner, that none of the notes had been pa‘d at the time of 
the trustee’s sale (64.) And this agrees with the trustee’s 
deed, the notice of sale being attiched to and mide a part of 
the deed. Reading the two together, th-refore, one recital in 
the instrument ts silent about the first note, but this recital is 
supplemented by another recital, stating that the first note 1s 
unpaid, while both recitals mention the non-payment of the 
second note. The notes themselves show that these recitals 
weresabsolutely correct. The third note had not mitured at 
the time of the trustee’s sale. 

We submit that if the question as to the payment of the 
notes had been material, the Circuit court erred in not allow- 
ing us to prove the above facts. 

The trustee’s deed would stand in this action, however, even 
if the recitals had been false. The fo!lowing cases establish 


this proposition of law. 


” 
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«“ By the terms of the trust deed, however, the legal title to 
“the premises was vested in the trustee. At law, a sale and 
“conveyance by him would operate to transfer the legal title. 
‘* Whether the sale was made in compliance with the power 
‘“‘ contained in the trust deed is not a proper inquiry in an ac- 
“tion of ejectment.” 


Aster v. Burke, 81 ill., 436, 439. 


In the following ejectment suit it was claimed in the upper 
court that there was no proof that the indebtedness specified 
in the deed of trust was unpaid. The court overruled the ob- 
jection because made for the first time in the upper court, and 
also because, they say: 

‘Had this objection been made in the Circuit court it would 
«“ not have availed, as by the trust deed the legal estate was 
“ vested in the trustee and he had conveyed it to the plaintiff's 
“ ancestor—whether rightfully or wrongfully was not a sub- 
“ ject of enquiry in ejectment.” 

Graham v. Anderson, 42 Th., 514, 517- 


We submit that the claims of the defendant and his grantors 
must fall. The facts are simple. We owned the land and 
sold it to them on credit. Not being able to yet our pay, we 
were obliged to foreclose and take the property back, but on 
our seeking to regain possession, they triumphantly exclaim 
that they have cut us out by atax title. The tax title fails how- 
ever on account of its radical defects, pointed out in our ar- 
gument. 

Respectfully submitted. 
Henry B. Mason, 
Attorney for Plaintiff in error, Howard Mansfeld. 
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THE RECORD. 


In the printed record the name of George E. Hinds is 
spelled four different ways, viz.: Hinds (which is proper), 
Hines, Hynes, and Hindes. It is the same individual. 


PLEADINGS. 


The Declaration is found on page 1 of transcript of 
record; item 3. It is a plea of ejectment in which plain- 
tiff asserts ownership in fee simple and possession, and 
tixing the date of such ownership and possession Decem- 
ber 22, 1879. and the declaration was filed December 24, 
IS79. The plea of defendant is “not guilty” (see page 
4 of transcript; item 9). 


EVIDENCE. 


The evidence is almost entirely contained in the stip- 
ulated facts, beginning page 9 of printed transcript 
of record, and containing 20 paragraphs and exhibits 
thereto, and ending on page 46. There is, however, some 
oral evidence on pages 46 to 65 inclusive, to which we 


shall refer. 

In this brief we deem it orderly to consider the case 
under two sub-heads, viz: 

1. Plaintiff’s chain of title and objections thereto: 
and 

2. Defendant’s chain of title. 

And from these two views of the proof, we shall en- 


deavor to show that the judgment of the court below 
should be affirmed. 


ARGUMENT. 
I. 


PLAINTIFF’S CHAIN OF TITLE, AND OBJECTIONS 
THERETO. 

Upon the second page will be found a diagram of the 
title, both to plaintiff and defendant, and a glance at this 
will show concisely how each party claims paper title. 
Let us look at the title of plaintiff and our objections 


thereto. 


(1) September 20, 1873, the Bank of Chicago was the owner 
in fee of the premises in controversy (page %), transcript). 


(2) April 22, 1874, the Bank of Chicago executed to the 
United States a wavier in due form of law (pages 9 and 25, 
transcript). This waiver sets forth the fact that “Geo. E. 
“ Hinds is intending and making preparations to carry on the 
“business of distilling and manufacturing highwines in the 
“distillery and appurtenances situated on the lot of land 
“described as follows: (Here follows description of the prop- 
“erty in controversy). And whereas, the undersigned, the 
“Bank of Chicago, a corporation organized and existing under 
“the laws of the State of Illinois, of the County of Cook, of 
“the State of Illinois, has an interest in the title of said 
“lot of land, and distillery and appurtenances: Therefore, 
“in order to enable the said George E. Hinds to carry on 
“said business on said lot of land in said distillery, and to 
“comply with the requirements of the eighth section of the 
“act of Congress, approved July 20th, A. D. 1868, and in con- 
‘sideration thereof, the said bank does hereby express and give 
“its consent that said distillery and premises may be used by 
“said Hinds, for the purpose of distilling spirits, subject to the 
“provisions of law; and the said bank does hereby expressly 
“stipulate that the len of the United States for taxes and 
“penalties shall have priority of any and all its interest and 
“claims to said distillery and premises, ete.” 

(3) July 10, 1874, the Bank of Chicago made an assignment to 
Coates, conveying to him, among other things, this property. 
This assignment was recorded March 30, 1875. 
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(4) Coates, assignee, conveved to E. H. Turner, May 3, 1875; 
recorded May 6, 1875. 


(5) Coates, assignee, executed two waivers to United States; 
one on May 3, 1875, and one on May 6, 1875. And E. H. 
Turner executed a similar waiver May 6, 1875; acknowledged 
and recorded same date. 


(6) Turner executed a trust deed to Westover, to secure balance 
of purchase money due Coates, assignee; executed and re- 
poh May 6, 1875 (see pages 17,18 and 19, printed tran- 
script ). 


(7) Westover, trustee, conveyed to Coates, October 9, 1876; 
recorded December 22, 1879 (see pages 20 and 21, printed 
transcript ). 


(8) Coates quit-claimed to plaintiff December 8, 1879; recorded 
December 22, 1879 (see pages 24 and 25, printed transcript). 


(9) This suit was begun December 24, 1879. 


We desire to call the attention of the court to this 
chain of title, beginning with paragraph 6. 


The Turner trust deed is to secure Coates, assignee, 
on notes executed by Turner for part of purchase price. 
One note for $1500, due July 1, 1875; one note for $3000, 
due May 1, 1876, and one note for $3000, due May 1, 1877, 
each drawing eight per cent. interest until due, and ten 
per cent. after due. Turner also agrees to keep up 
insurance for benefit of grantee, ete., and “in case of 
“default in the payment of said insurance, or of said notes, 
“or any part thereof, or the interest accruing thereon, 
“according to the tenor or effect thereof, or in the pay- 
“ment of any taxes, ete.” then on application of the legal 
holders of the notes, the grantee, Westover, after twenty 
days’ notice by publication, .may sell, ete. 


Westover attempted to sell under this power, and 


failed to execute the same in accordance with its terms. 
The defects are as follows: 


(a) There is a variance between power granted in trust deed and 
its execution. 
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(1) The notice of sale is for default of payment of the “two 
“first described notes, and the interest due thereon,” /. ¢., 
$1500 note, due July 1, 1875, and $3000 note, due May 1, 1876 
(see pages 22, 23 and 24, printed transcript ). 

(2) The deed recites that default has been made in the payment 
of the second note and the interest on the second and third of 
said notes, and said sale was to pay the same. The third note 
was for 83000, due Mav 1, 1877, while this notice was given 
September 1, 1876, and the sale occurred October 7, 1876. 


(3) The trust deed authorized sale to occur “at the front door 
“of the court house in said county, at the time = in 
“said advertisement” (page 18). The notice said the sale 
should oceur “the 7th day. of October, A. D. 1876, at the hour 
“of eleven o'clock of the forenoon of said day” (page 23). 

The deed from trustee to Coates says the property was 

sold “upon the day and year and at the place last men- 
tioned;” nothing is said as to time of day of sale. 


As to the above points of variance, and their effect 
upon plaintiff's title, we desire to suggest: 


It is a familiar rule of law that a special authority 
must be strictly pursued. This is the rule, even when 
the authority is granted by statute, but the rule is even 
more strict when the authority is found wholly in the 
contract of the parties. It must be strictly, literally and 
precisely pursued. 

Powell vs. Tuttle, 3 Conn., 401: 
Sharp vs. Johnson, 4 Hill, 99; 
Sears vs. Livermore, 17 lowa, 297: 
Gebhardt vs. Sadler, 40 lowa, 152. 

“A power to sell, so far as it gives directions as to 
persons, time and mode of execution, must be strictly 


pursued,” 
Waldron vs. Chasteney, 2 Blatchf., 62. 


A trustee empowered to sell at a public sale on a cer- 
tain day sold on that day, but the purchaser failing to 
comply with his bid, he advertised and sold again. 
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“ Held, that the first sale exhausted the trustee’s power, 


“and the second sale was void.” 
Simmons vs. Baynard, 30 Fed. Rep., 532. 


These authorities indicate that what is done by a 
trustee must be in literal conformity with the language 
of the power granted. 

In this sale there is nowhere any showing that the 
sale occurred at the hour named. It may have occurred 
at seven o’clock A. M. or at ten o’clock P. M., or any 
other hour, so far as the proof shows. All that the 
proof indicates is that at some time during the day of 
twenty-four hours the sale occurred. 


The sale did not occur to pay or satisfy the notes 
named in the notice. The notice said the default had 
occurred as to the “two first described notes, and the 
interest thereon.” The deed says that sale occurred 
because of default on the second note, and the interest 
on the second and third notes. 


The third note was not due; it did not fall due until 
some eight months later, nor was there any interest due 
on the third. The interest was not payable at any time 
prior to the falling due of the note itself. 


Observe another thing: When Turner purchased the 
property, the consideration was: $8,500; the amount se- 
cured by trust deed was $7,500, and yet when the sale 
occurred, with all the confusion as to hour of sale, 
variance in notice, and offer, it seems to have been bid 
off, the entire property, for $1000 (page 20). 

But let us observe another thing about these transac- 
tions: 

(4) Coates, assignee, sold to Turner; Turner secures 
Coates, assignee, by mortgage or trust deed. On sale 
under trust deed, Coates, in person, in his individual 
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capacity, bids, purchases, and takes the deed for the 
entire estate (page 20): and Coates, in his individual 
capacity, sells the property to plaintiff (page 24). 

Coates was a trustee; he received the title to the prop- 
erty in a trust capacity, viz: as assignee of the Bank of 
Chicago. This sale was had to secure a debt due him as 
a trustee. He could no more become a purchaser at this 
sale, than he could become a purchaser at his own sale. 
He could no more, in his individual capacity, take a deed 
from Westover, than he could from himself. Coates, 
assignee, might have been a bidder and purchaser at 
Westover’s sale, but Coates the individual could not. 
When he accepted the trust of assignee, the law forbade 
that in executing that trust, his personal actions should 
ever even give shade to personal gain. 

“A trustee is disqualified from purchasing or acquir- 
“ing an interest adverse to that of bis cestui qui trust in 
“the trust property.” ' 

Wormley vs. Wormley, 8 Wheat., 421; 

+ Walden vs. Bodley, 14 Pet., 156. 

If he can acquire wo personal interest, he cannot sub- 
sequently convey any interest by his personal deed. 

“An executor who negotiates a mortgage upon part of 
“his decedent's estate to provide funds for a child and 
“devisee of such decedent, cannot afterward purchase 
“the mortgaged land under foreclosure proceedings and 
“hold it for himself.” 

Allen vs. Gilbert, 21 Fed. Rep., 273. 

In the case at bar, Coates, assignee, was taking a mort- 
gage (trust deed) to secure money due his cestué qui trust. 
At the sale under the mortgage (trust deed), he, in his 
personal capacity, purchased. He exhausted $8,500 worth 
of property securing $7,500 to his cestui qui trust by 
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parting with $1000 of his own money, and then quit- 
claiming for $1.00 to plaintiff. Coates, assignee, repre- 
sented, in his capacity of assignee, both the Bank of 
Chicago and its creditors; they were his cestui’s qui trust. 
His duty was to convert this property into money, and 
distribute the same. Instead of so doing, he converts 
the property into his own personal ownership; keeps 
notice of same off the public records until December 22, 
1879; quit-claims the same to plaintiff for a $1.00 consid- 
eration, and on that same day, viz: December 22, 1879, 
that deed first appears on the public records. 


But it may be said that no one can complain but the 
cestui’s qui trust. While that may under certain facts be 
a correct statement of the law, yet it also is true, that 
until in some way the cestui’s qui trust ratify the personal 
conduct and acts of the trustee in connection with the 
trust property, the trust character of such conduct and 
acts remains. In other words, until ratified, the pur- 
chase of Coates was the purchase by the assignee. He 
holds it as assignee; he can only as assignee dispose of 
it. And this he has never done since Westover’s sale. 


IT. 
DEFENDANT'S CHAIN OF TITLE. 


By again looking at the diagram of title on page 2, 
the defendant’s chain of title can easily be traced: 


(1) May 6, 1875, Turner was the owner in fee. 

(2) On same date, Turner executed a waiver to the United 
States. 

(3) As early as April, 1874, (see page 19, and p 11, para- 
graph 19), Hinds was a lessee, and operating a distillery on 
said premises, and continued in such capacity until same was 
seized by the government in December, 1876, and sold. Said 
lease continued under Turner's ownership (see page 54). 
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(4) On December 16, 1876, the government seized the premises 
for taxes due, as follows: 


EE EER ORR T E S$ 462.37 
a i ia cialis iii 560.32 

$1,022.69 
i ii acirtaiscisiaiteeiniemmaaa 72.94 
BAER, TAR ccc even ccncssescccscosemorsousscnmm 17.10 
EER Pee Ren are = 007.46 

$1,720.19 


(See page 32. ) 


(5) Notice of such seizure was served on Hinds December 16, 
1876, and on Turner on same date (see page 32, and pages 60, 
61, and a), and was posted at Sagetown, Biggsville and | 
Oquawka, in the county, and published in the “Oquawka y 
Spec tutor.” | 


(6) January 10, 1877, the property was sold to A. W. Parsons, 
whe assigned the certificates to T. W. Barhyat, trustee. 


(7) November 4, 1878, deed was made by Tillson, Collector of 
Internal Revenue of Fourth District of [llinois, to Barhydt, 
trustee. 


(8) May 14, 1878, The Merchants National Bank sold to de- 
fendant (see page 37), and said contract was recorded June 1, 
1878, in Henderson county (see page 39). Barhydt was trus- 
tee for Merchants National Bank, of Burlington, Iowa (see 
page 50, answer 1 cross-examination, and page 11, par. 13). 


(9) November 24, 1879, The Merchants National Bank deeded 
to defendant. and same was recorded November 25, 187% (see 
age 41). Barhydt, trustee, subsequently quit-claimed to de- 
ahen June 7, 1880. 


(10) Turner and wife deeded to defendant May 14, 1878; re- 
corded October 28, 1878. 


(11) Neither plaintiff nor Coates, either as assignee or in per- 
son, nor Westover, at any time prior to bringing this suit, 
made any claim of right, title or possession of said premises, 
but same were continu: ally in possession of defendant and its 
grantors (see testimony of Raab, page 47, and of Barhydt, 
pages 49, 50 and 51). 


As we understand the position taken by plaintiff, it 
may be considered under two heads, viz: 


a a ey, 


1] 


Plaintiff asserts: Ist, The seizure by the United States, 
and the sale thereunder, conveyed no interest in the 
fee; and 


2d, Even if under statutes such seizure and sale would 
convey the fee, yet in this case notice of such sale was 
not given, and therefore did not convey the fee. 


FIRST. 


Hinds was a lessee, operating the distillery. The 
owners in fee had executed waivers. A sample of these 
waivers is in these words: 


* Therefore, in order to enable the said George E. Hinds to 
“carry on said business on said lot of land in said distillery, 
“and to comply with the requiremeuts of the Eighth Section 
“of the Act of Congress, approved July 20, A. D. 1868, and 
“and in consideration thereof, | do hereby express and give 
“my consent that said distillery and premises may be used by 
“said Hinds for the pu of distilling spirits, subject to the 
* provisions of law; and do hereby expressly stipulate that the 
“lien of the United States for taxes and penalties shall have 
“ priority of any and all my interest and claims to said distil- 
i foes and premises; and in case of the forfeiture of the distil- 
“lery premises, or any part thereof, the title of the same shall 
“ vest in the United States, discharged from any such claims 
‘or interest which I have or may have in and to the same, 
“and with the understanding that this waiver shall take effect 
‘and be in force on and after this date.” 


It will be easily observed that by this waiver the owner 
of the fee consents to two separate and independent 
remedies of the U.S. 


(a) I do hereby express and give .my consent that said distillery 
and premises may be used by said Hinds for the purpose of 
distilling spirits, subject to the provisions of law; and I do 
hereby expressly stipulate that the lien of the United States 
for taxes and penalties shall have priority of any and all my 
interest and claims to said distillery and premises; and 


(b) In case of forfeiture. the title shall vest in the United 
States, Xc. 
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These waivers are required by section 3262 of the Re- 
vised Statutes of the United States, which says that if 
the distiller is not the owner of the fee, then there must 
be filed “the written consent of the owner of. the fee, 
and of any mortgagee, judgment creditor, or other per- 
son having a lien thereon, duly acknowledged, that the 
premises may be used for the purpose of distilling spirits, 
subject to the provisions of law;” and giving the United 
States the prior lien for taxes and penalties; and in cases 
of forfeiture, vesting the title in the United States. 


Under this section, and the waivers executed, it is im- 
portant to determine exactly what the “provisions of 
law” are under which premises may be used for distill- 
ing. And to do this we call attention to the following 
sections of the Revised Statute of the United States. 


Sections 3251 to 3256 name the taxes and penalties on 
distilled spirits, and section 3251 declares that “the tax 
“shall be a first lien on the spirits distilled; the distillery 
“used for distilling the same * * * * *_ the lot 
“or tract of land whereon the said distillery is situated, 
“and on any buildings thereon, &c.” 


Thus we see the statute names the taxes, declares the 
same a first lien on the distillery, tract of land and 
buildings; and this is further strengthened by the writ- 
ten consent of the owner of the fee or incumbrancer that 
such taxes shall be a first lien on the premises, having 
priority of all interest or claim of such party. 


Now in this case the taxes accrued between November, 
1874, and October, 1875 (see page 32). They are unpaid: 
they are a first lien on the premises; and‘the next step 
in the inquiry is, how shall the Government proceed to 
collect them? 
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Section 3196 authorizes the seizure and sale of real 
estate. Section 3197 defines and outlines the persons to 
be notified, and how notice shall be given. It says: 
The person whose estate it is proposed to sell, shall be 
notified by giving in hand, or leaving at his usual place 
of abode, if he has any within the collection district where 
said estate is situated, a notice, &c. The officer shall 
also give notice by publication. This section also tells 
how the sale shall be made. 


Section 3198 treats of the certificate of purchase. 
Section 3202 gives the right of redemption, and tells 
who may redeem, viz: “The owners of any real estate 
“sold as aforesaid, their heirs, executors or administra- 
“tors, or any person having any interest therein, or a lien 
“thereon, or any person on their behalf,” may redeem the 
same within one year. 


If not redeemed, section 3199 tells of the deed, etc. 


One of the controversies in this case on the trials 
below, has been over the question as to whether the 
government could proceed in any way to collect its taxes 
out of real estate under waiver, the owner in fee not 
being the distiller, by this summary process. Defend- 
ants affirming and plaintiff’s denying that such process 
was in conformity with the statute. 


There are three statutory remedies, viz: Forfeiture 
(section 3257). which is a proceeding grounded upon an 
attempt to defraud the government; bill in chancery 
(section 3207), and seizure (section 3197). 


Under the facts in this case, there was no basis for the 
first remedy; there was no direction of the collector to 
pursue the second; and the third, i. ¢. seizure and sale, 
was followed. 
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There is nothing harsh about the remedy followed. It 
is the usual modern process of the state authorities in 
collecting taxes, and ample opportunity for redemption 
is given. Statutory notice by publication is provided, 
and actual notice also, if party resides in the collection 
district. But plaintiff claims that the statute was not 
followed in giving notice of sale, in that no notice by 
personal service was had upon Westover or Coates. 


That publication was had will not be controverted. 
Personal notice was given to Hinds, the lessee. and to 
Turner the real owner of the fee. Neither Westover nor 
Coates resided in this, the Fourth Collection District. You 
will notice that in all the papers executed, they are each 
described as residing in Chicago, Illinois, which was 
then, and is now, in the First Collection District of 
[]linois. 


“The court will take judicial notice of the collection 
“districts of the internal revenue department, with their 
“ geographical boundaries.”’ 

U.S. vs. Jackson, 104 ULS., 41. 


It is not aftirmatively shown by plaintiff that they 
resided in the same collection district with the premises. 
There is no presumption arising to their benefit that 
they did reside in the same district; but on the contrary, 
it is affirmatively shown on the face of the papers that 
they reside in Chicago. So we assert, if there be any 
necessity of serving personal notice in seizures of this 
character, it does not apply here. 


But let us look at this from another standpoint. This 
seizure occurred December 16, 1876. A portion of these 
taxes accrued and became a lien in November, 1874, and 
all accrued and became a lien between this last date and 
October, 1875. So it may be safely said that at least no 
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later than December 16, 1876, need the officer hunt for 
any person within his collection district, upon whom to 
serve notice of sale. 


On December 16, 1876, no person named Coates, either 
in person or as assignee, had claimed either possession 
or ownership of premises (see testimony of Hinds, 
Turner, Barhydt and Raab). We now know that he 
claimed to have purchased it October 7, 1876, at fore- 
closure sale, but no record of this ever appeared in 
Henderson county, or was tiled in said county prior to 
December 22, 1879, just three years and six days after 
the seizure, and three years lacking eighteen days, after 
the sale. No constructive notice therefore existed of 
Coates’ asserted rights at the date of seizure or sale. 
The collector had neither actual nor constructive notice 
that Coates either was or claimed to be owner in fee of 
the premises. He did know that Turner claimed to be 
such owner, and he served him. He did have record 
notice of Turner’s title, but of no other, and Turner was 
served. On May 6, 1875, the record discloses that Turner 
was the owner in fee, subject to a mortgage to Coates, 
assignee. The records farther show that no change 
whatever occurred in the condition of said title, until 
November 4, 1878, when the deed from the collector to 
Barhydt, trustee, is recorded, and May 14, 1878, when 
Turner and wife deeded to this defendant. 

And even prior to May 4, 1875, 7. ¢. prior to Turner’s 
becoming owner in fee, and Coates, assignee, becoming a 
mortgagee, the United States had a first lien on the 
premises, for in November, 1874, and in March, 1875, 
$1,022.69 unpaid taxes had accrued, and for these in part 
was the land sold. 

But another insurmountable barrier rises up to pre- 
vent plaintiff's recovery. Chapter 30, section 30, of the 
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Revised Statutes of Illinois, provides as follows: “ All 
“deeds, mortgages and other instruments of writing 
“which are authorized to be recorded, shall take effect 
“and be in force from and after the time of filing the 
“same for record, and not before, as to all creditors and 
“subsequent purchasers without notice; and all such 
“deeds and title papers shall be adjudged void as to all 
“creditors and subsequent purchasers without notice, 
“until the same shall be filed of record.” 


Section 28 of this same chapter says: “Deeds, mort- 
“gages, powers of attorney, and other instruments re- 
“lating to or affecting real estate in this state, shall be 
“recorded in the county in which such real estate is 
“situated.” 


As to that portion of the taxes accruing prior to May 
6, 1875, Coates, assignee, was in fact a second incum- 
brancer; as to all the taxes accruing prior to the seizure, 
he was, by his consent in the waiver, a second incum- 
brancer. His rights, if any, were to redeem from the 
first lien. If he was not a party to the proceeding 
under the collection of the first lien, possibly a bill to 
redeem might lie. 


The statute above cited required his deed of October 
9, 1876, to be recorded. If not recorded, it “shall be 
“adjudged void as to all creditors and subsequent pur- 
“chasers without notice.” The United States was a 
creditor; defendant’s grantor was a subsequent pur- 
chaser without notice. As to these the statute plainly, 
emphatically says that Coates’ deed “shall be adjudged 
void.” And if this deed be void, then his conveyance to 
Mansfield, the plaintiff, must also be void. Not only 
was the purchaser at this United States sale a subse- 
quent purchaser without notice, but every subsequent 
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purchaser, down to and including defendant, occurred 
before, and went on record before, Coates’ deed was 
recorded. 

The above has been the recording laws of Illinois 
since 1833, and by the Supreme Court of Illinois a quit- 
claim deed has been held to be as effectual for the purpose 
of transferring title to land as a deed of bargain and sale. 

McConnel vs. Reed, 4 Seam., 117; 
Brown vs. Banner, &c., Co., 97 Ils., 214. 


In Delano vs. Bennett, 90 Uls., 533, each party claimed 
title through divers mesne conveyances under Warren. 
Defendant’s deed was the older, but not first on record. 
Plaintiff's deed was the later one, but first recorded. 
The court sustained plaintiff's title, and this in face of 
the fact that defendant had been in’ possession for a 
number of years. This was an ejectment suit, just as is 
the case on trial. 

This same construction is adhered to and followed in 
Brown vs. Banner, &c., Co., 97 Ul, 214. 

Let us apply this statute and these constructions of 
the same to this case. Defendant has the first recorded 
title, and has possession. Plaintiff and his grantors 
never had possession, or asserted, or claimed any right 
thereto. Turner had title, and quit-claimed to defend- 
ant. The government seized it under an asserted right 
to convey title, and defendant has become the innocent 
purchaser thereof. It advertised the premises for sale 
(page 34); it offered the premises for sale (page 35); it 
conveyed the premises by metes and bounds (pages 35 
and 36): and this deed and all intermediate deeds down 
to defendant's deed, were first recorded. Now, the 
statute says that plaintiff’s papers, being subsequently 
recorded, shall be as to creditors and subsequent pur- 
chasers “adjudged void.” 
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Turner consented to the lien of the United States by 
his waiver. Suppose in satisfaction thereof he had con- 
veyed the land to defendant upon the payment to the 
government of the amount of the lien, what rights 
would Coates have had? Certainly not ejectment, for 
the records did not disclose that Coates had anything 
but a mortgagee’s interest, and therefore the right of 
redemption from a prior incumbrance. 


And even if Coates’ lien were prior to the lien of the 
government, a subsequent purchaser, without notice, 
would not be subject to ejectment, for Coates’ unrecorded 
deed as to such a purchaser is void, under the statute, 
and at least defendant should have his right to redeem 
from such prior ineumbrance, if such it be. But the 
government lien as to some $1,022 was prior in fact to 
the execution of Coates’ conveyance to Turner. 


On May 6, 1875, Turner owned these premises in fee, 
subject to a mortgage to Coates, assignee. They were 
occupied by Hinds, lessee of Turner (see testimony of 
Hinds, page 60), and operated as a distillery under the 
lease and waivers of said Turner and Coates, assignee, 
all of which was shown by the public records of the 
county where the premises are situated, viz: Henderson 
county, Illinois. 


The United States acquired liens upon said premises 
for unpaid taxes, as follows: November, 1874; $462.37: 
March, 1875, $560.32; a total of $1,022.69 prior to said 
May 6, 1875. Other tax liens accrued later, but need not 
in this connection be now considered. This lien of 
$1,022.69 was prior to the rights of both the owner in 
fee and of the mortgagee; prior in time, prior under the 
statutes of the United States, and under the terms of 
the waivers, and defendant’s rights and title having 
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come down through an enforcement of such lien by the 
United States, neither defendants nor its grantors hav- 
ing either actual or constructive notice of any outstand- 
ing title in another, and thus being a subsequent pur- 
chaser without notice. Certainly ejectment will not 
lie in favor of Mansfield, who is a purchaser with notice, 
especially when the statutes declare all papers recorded 
subsequently as void, “ shall be adjudged void.”’ 


As a summary, therefore, of our position on this point, 
we claim that the United States, by statute and by 
waiver, has a lien, a first lien, upon distillery property 
for taxes due from distiller; that this lien may be en- 
forced by seizure and sale; that the right of redemption 
having expired, the deed passes the fee title; that as to 
all persons served in the mannér required by statute, 
this conveyance would be absolute. As to any not pro- 
perly served, such as second incumbrancer, a bill to 
redeem might lie; that one who relies on his right under 
ejectment proceedings must recover on the strength of 
his own title, and therefore when the face of the record 
shows such a state of facts as compels this court, by 
statutory authority, to adjudge the papers of plaintiff void, 
plaintiff cannot recover. That it is wholly immaterial 
how weak or defective the proceedings were which gave 
defendant its title; if plaintiff’s deed is void, or based on 
that which is void, he must fail. That when we look 
at the proceedings and papers by which defendant gets 
title, we find two lines: (1) by deed from Turner, and 
(2) by government seizure and sale. That such sale 
having occurred under the facts established, a fee title 
was obtained. 

Another position taken by plaintiff, which should be 
here alluded to, is this: He asserts that all we pur- 
chased at the government sale was Hinds’ unexpired 
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leasehold interest, expiring in May, 1877, 7. e. some four 
months after the sale, and some eleven months before a 
purchaser could obtain a deed or possession. To this 
position we have to say: 


(a) The statute, section 3251, declares the tax a first 
lien on the distillery premises, the buildings, the tract 
of land, &e. The waivers consent that such taxes shall 
be a lien, not on the interest of the tenant, but of the owner 
or incumbrancer. 


Such statute and contract authority permits the gov- 
ernment to follow the “* provisions of law” in collecting 
its taxes. And the “provisions of law,” section 3196, 
permits the seizure and sale of real estate, and section 
3197 details the several steps in such a proceeding. Now 
plaintiff says in such a proceeding only the distiller’s 
interest is sold. Such a construction emasculates the 
whole force of the statute. These particular sections, 
above quoted, would, under such a construction, have 
no meaning, for section 3156 says: “If any person liable 
“to pay any tax neglects or refuses to pay the same 
“after demand, the amount shall be a lien in favor of 
“the United States from the time it was due until paid, 
“with the interest, penalties and cost that may accrue, 
“in addition thereto, upon all property and rights to 
“property belonging to such person.” 


Under this section a general lien is given, but under 
the facts in this case it would not touch the fee to lands 
not owned by the distiller, and therefore section 3251 is 
enacted, which names specially that taxes shall be a 
specific hen on the distillery, land, &c. And section 3262 
enjoins upon the distiller the filing of the written con- 
sent (waiver) of the owner to such lien, which, in our 
judgment, is equivalent to saying that so far as collecting 
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its revenue is concerned, the government may treat the 
distillery, land, &c., just as though the distiller owned 
the same. Section 3198 indicates the same thing, for it 
is required thereby to set forth in the certificate of pur- 
chase certain facts, viz: “The real estate purchased, 
* for whose taxes the same were sold, the name of the pur- 
“chaser, and the price paid therefor.” 


(>) If plaintiff’s theory is correct, then executing a 
waiver is a useless requirement. The owner granted 
nothing, and the government received nothing it would 
not have had without such waiver. The government 
could, under section 3186, sell the leasehold interest of 
a tenant distiller. If section 3251 granted nothing more, 
it is surplusage. 

(c) The notice of sale makes no allusion to selling 
leasehold interest. The deed makes no allusion to lease- 
hold interest. If Hinds had been owner, such seizure 
and sale as did occur would undoubtedly have con- 
veyed the fee. So we say when the owner consents to 
the property’s ‘use for distilling, he consents that the 
premises, so far as he and the government are concerned, 
may be treated exactly as though the distiller were the 
owner. There is nothing anywhere in the law that in- 
dicates that the government treats differently a rented 
distillery from one owned by distiller. There is nothing 
which indicates that the government, in a rented dis- 
tillery, has less security for its revenue than when 
owned by distiller. Yet, plaintiff’s theory drives us 
logically to just this position. If the distiller owns the 
property it is liable for the taxes; if he rents it, it is not 
liable. 

(7) But plaintiff's theory drives him to another absurd 
position. Here is a four months’ leasehold interest, 
which under chapter 77, section 3 of Revised Statutes of 
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Illinois, is not real estate, advertised and sold as real 
estate; here is a leasehold interest expiring four months 
after sale, sold as real estate, and no title can be granted 
until fifteen months after sale: here is a leasehold inter- 
est sold as real estate, which under the law could not be 
taken possession of by the purchaser for at least eleven 
months after the expiration thereof; here is a sale as 
real estate, under which the purchaser cannot obtain 
possession until the time of redemption expires, and 
long before which time the leasehold interest expires. 
Such positions bring out clearly the absurdity of plain- 
tiff’s theory. Such a construction of the law would 
practically defeat the government in collecting its reve- 
nue, for it would enable the distillers to so lease and 
occupy their premises as to make the lien valueless. 

(ec) If the distiller had attempted to defraud the gov- 
ernment (section 3257), the distillery used by him would 
have been forfeited. The owner consented in his waiver 
that “in case of forfeiture of the distillery premises, or 
“any part thereof, the title of the same shall vest in the 
“United States.” 

Thus we see that the owner makes his property liable 
for the fraudulent conduct of the distiller to the ex- 
tent of an absolute loss thereof, irrespective of the 
amount due the government, while under plaintiff's 
construction the government had no lien on the fee for 
an honest debt due from a honest distiller. In other 
words, it would be greatly to the advantage of the United 
States if all distillers attempted to defraud it, rather 
than to conduct their business honestly. So we see 
again the logical result of plaintiff's absurd theory. 

(7) Plaintiff says, farther, that the deed on its face 
does not purport to convey to the purchaser a fee. That 
the government attempted to sell the land, the fee, will not 
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be disputed. Section 3199 says: “The deed of sale 
“given in pursuance of the preceding section shall be 
“prima facie evidence of the facts therein stated; and 
“if the proceedings of the officer, as set forth, have been 
“substantially in accordance with the provisions of law, 
“shall be considered and operate as a conveyance of all 
“the right, title and interest the party delinquent had 
“in and to the real estate thus sold at the time of the 
“lien of the United States attached thereto.” 


From the above it will be seen that the deed is prima 


facie evidence of the facts stated in it. The deed recites 


(page 35) the seizure, the assessments against Hinds, the 
waivers, and “that the property was by waivers made 
“security to the United States for all violations of or de- 
“faults in compliance with. the internal revenue laws,” 
&e. It recites that not being redeemed, the holder of 
certificate is entitled to a deed. It uses the terms sell 
and convey all the title and right held by the United 
States in and to the following property (describing it). 


Now if said property was security to the government 
for the taxes due, and the government sold said security 
under statute, as it says the government may do, then 
we submit that defendant obtained such a title as will 
prevent his being defeated in an ejectment suit. Under 
the sections quoted, the United States had the right to 
seize that distillery. and to sell what it seized, and to 
deed what it sold, and did so, and the purchaser had the 
right to the full benefit of the-property sold. The United 
States nowhere pretended to sell or convey an unexpired 
leasehold interest. The purchaser received no such con- 
veyance, and claimed to hold nothing of the kind. In 
fact nothing of the kind existed when the deed was 
made; it had been dead for more than a year at that 
time. 
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When the Bank of Chicago executed its waiver, it 
was the owner of the fee. When Coates, assignee, exe- 
cuted his waiver, he was an encumbrancer. An encum- 
brancer on what? Not on the Hinds’ lease. He had 
nothing to do with that; but he was an encumbrancer 
in the fee title, so that the consent by waiver must per- 
tain to the fee. In fact each of said waivers use this 
language: “And whereas, the undersigned (Isaac P. 
Coates, assignee of the Bank of Chicago), has an interest 
in the title of said lot of land,” &c. (page 29). 


SECOND 


Plaintiffs say finally, even if the government had the 
right to seize and sell this property in the manner 
attempted, that in this case the statutory notice was not 
given, 


It is stipulated (page 10, paragraph 12) that “Decem- 
“ber 21, 1876, the said collector advertised said sale in 
“the issue of the Oquawka Spectator on that day: the 
“said Oquawka Spectator being the hereinberfore men- 
“tioned weekly newspaper, printed and published in the 
“city of Oquawka, in Henderson county, Illinois, and 
“the nearest newspaper to the real estate in controversy; 
“which said advertisement is contained in the issue of 
“said newspaper marked “No. 10,” and identified as 
“aforesaid, and may be used on the trial (see page 34 for 
“copy of notice). The premises in controversy were 
“commonly and well known as the Turner distillery, 
“and this was the only distillery in Sagetown, or in that 
“region, and there was no distillery in section 10, town- 
“ship 12, north, range 5; but the Turner distillery was in 
“section 16, township 10, north, range 5, as was well 
“known.” 
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It is proven by the testimony of Turner (page 55) that 
personal service of notice of the seizure and sale was made 
upon him; such service being made upon him at Bur- 
lington, Iowa, and at the distillery premises (page 58). 


It is proven by the testimony of Hinds (page 60) that 
personal service of such notice was made upon him. 


“It is stipulated that George F. Westover and Isaac P. 
“Coates received no notice of such seizure and sale 
“(prior to said sale), and only knew of such sale by re- 
“port long after such seizure and sale occurred.” 


Let us observe the requirements of the statute as to 
notice, and we can then apply the law to the facts, or 
the facts to the law. Notice shall be given “to the 
‘person whose estate it is proposed to sell, by giving 
“him in hand, or leaving at his Jast or. usual place of 
“abode, if he has any such within the collection district 
“where said estate is situated, a notice in writing, etc.” 
Section 3197. 


This same section provides a notification to the same 
effect, to be published in some newspaper in the county 
where such seizure is made, and a like notice posted at 
post office and two other public places in county. 

The return of Collector (page 32) recites the date, 
place and time of posting these notices, the date and 
paper in which same was published, and that personal 
service was made on the owner. 


The deed which, under section 3199, is made prima 


facie evidence of the facts therein stated, says (page 35): 


“Due notice of said seizure and sale, having been made as 
“required by section 3197 of the Revised Statutes of the 
“United States.” So the sole question upon notice that 
can be raised is upon the stipulation that Westover and 
Coates had no actual notice. 
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(a) Neither of said parties were required to be served 
personally. Neither of them resided within the collec- 
tion district where the property was situated. The deed 
of assignment from the Bank of Chicago to Coates located 
him in Chicago, Illinois. The deed from Coates, assignee, 
to Turner, locates him in Chicago, and so does every 
other deed, mortgage, waiver, acknowledgment, &c., in 
the record. | 

The same thing is true of Westover. His name first 
appears (page 17) in the Turner trust deed, where he is 
described as “George F. Westover, of Chicago.” The 
deed from Westover to Coates (page 20) says “George F. 
Westover, of the city of Chicago;” so does the notice of 
trustee’s sale (page 22) and the affidavit of Mason (page 
63). The city of Chieago,:-Cook county, [llinois, was 
then and is now in the first collection district, while 
this property was situated in the fourth collection dis- 
trict, and of this fact this court will take judicial notice 
(see case cited in former part of this brief). 

The statute requires personal notice only when his 
usual place of abode is within the collection district where 
said estate is situated, 

(b) So far as Coates was concerned, the collector had 
neither actual nor constructive notice of his ownership. 
His deed, although executed October 9th, before the sale, 
did not go on record until about three years after the 
sale. Turner testifies (page 56) that when he deeded to 

defendant, 7. e. May 14, 1878, he did not know of the 
foreclosure of the mortgage. The defendant in this case 
is an innocent purchaser; it paid its money to its imme- 
diate grantor. 

So far as Westover is concerned, he held no interest 
whatever. in the premises, for he had executed his trust 
and conveyed the property; executing and delivering the 
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deed October 9, before the seizure. So that he had no 
interest in the title, and never had possession. Why 
should any notice be given to one whom the record in 
this case shows had then and has now no interest what- 
ever in the property? Would the government’s right to 
proceed with the sale have been any better or greater 
by notifying one who at the time was wholly uninter- 
ested, a stranger? 


A party who at the time of the proceeding has divested 
himself of all interest in the property, is not a necessary 
party to any proceeding pertaining to said property. 
When the only object of the proceeding is to appropriate 
the land to the satisfaction of the government lien, no 
reason can exist for notifying a trustee, who prior thereto 
had fully discharged his trust. 

Johnson vs. Foster, 68 lowa, 140. 


There is no more reason for saying that Westover 
should have had notice, than for saying that the “ Bank of 
Chicago” should have had notice. The bank once had an 
interest in the land, viz: owner of the fee; Westover once 
was trustee in a mortgage on the land; but both had 
ended their status in relation thereto; why then should 
one be notified and not the other? If Westover ought 
to have been notified, it must have been because he had 
not properly foreclosed; had not properly sold; had not 
properly cast the title upon Coates by the October 9th 
deed. And if this be true, then Coates never had title 
and could not convey it to plaintiff. To assume this 
position, places appellant in a dilemma from which he 
cannot extricate himself. To say that Westover should 
have been served is to say that Coates had no title; to 
say that Coates had no title, is to defeat their whole 
standing. To say that Coates should have been served, 
is to admit that service upon Westover was needless, 
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(c) The published and posted notices were notice to 
all the world, including persons in interest whose usual 
place of abode was outside of the collection district. 


(d) The waiver of the Bank of Chicago (page 25), 
made April 22, 1874, shows that Hinds is the distiller; 
the seizure shows that it was made for at least $1,022 of 
taxes accruing before the sale to Turner; and we sub- 
mit that so far as that part of the transaction is con- 
cerned, subsequent purchasers or incumbrancers cannot 
maintain ejectment. It is true that notice was served 
on Turner as owner, yet the legal title conveved cannot 
be defeated in ejectment by one claiming under an out- 
standing unrecorded deed. 


(ec) The collector’s deed is regular on its face; it re- 
cites full and complete authority and compliance with 
the statute, as to notice, and everything else. The col- 
lector was within his statutory powers in attempting to 
sell: he sold; he conveyed; and the purchaser paid down 
the purchase price, and the present owner, defendant, 
has paid full price. Now where stands the legal title, 
or rather of outstanding !egal titles, which shall prevail 
in an ejectment suit? Ejectment is simply a law suit, in 
which the court can exercise no equity powers. 


Suppose there was a defect in the service of notice. 
This might be ground in equity for the holder, under an 
unrecorded prior title, to ask a court of equity to cancel 
our legal title, or for permission to redeem, and for an 
accounting, but not for a suit in ejectment. 


In Wilson vs. South Park Commissioners, 70 Ills., 46, the 
question was of this character: A mortgage or trust 
deed had been executed, and in it the requirements as 
to notice of sale were recited. Default being made, it 
was advertised and sold. The deed contained a recital 
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that all the requisites imposed by the trust deed had 
been complied with in making the sale. Oral proof was 
submitted tending to show a failure to comply with the 
requirements of the trust deed in giving notice of sale. 
The court says the deed of the trustee to the purchaser 
at the sale, “even without notice would pass the legal 
“title to his grantee Fletcher, and until a redemption 
“should be had, he would hold it, and could set it up in 
“an ejectment, as in that action none but the legal title 
“can be tried or regarded. Equities are not tried in such 
“an action and as against appellant, Fletcher or his 
“orantees could set it up as a complete bar to a re- 
“covery. This is elementary and requires the citation 
“of no authority in its support.” Such is the construc- 
tion of real estate law and ejectment law in Illinois, 
and it seems to us conclusive. 


True, our title does not come through a trustee’s sale 
based on prior contract of owner, but it is a quasi judicial 
sale, based on prior contract of owner and the existing 
statute. In the Illinois case, the power to sell was to be 
found in the deed; in this case it. is located by statute 
in the officer, and confirmed by consent in the waiver. If 
a trustee may convey legal title in the teeth of written 
authority, may not a collector, a sworn officer of the 
government, convey legal title when attempting to 
follow the written statute? 


But, it may be said, this case proves too much, and is 
inconsistent with the position taken in the former part 
of this brief. Our reply is, that one of our positions must 
be correct. If plaintiff, because of defects in trustee’s 
sale, did not get the legal title, then he must fail. If, 
however, the defect in notice did not defeat the trustee’s 
sale, then similar defects would not defeat the collector's 
sale. And where the struggle comes between the two 
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conveyances, the statute specitically says that the unre- 
corded deed, through which the plaintiff claims, shall 
“be adjudged void” as to subsequent purchasers. Plain- 
tiff’s deed “shall take effect and be in foree from and 
“after the time of filing the same for record, and nof 
“before,” is the language of the statute. 


In this connection it may be proper to notice a posi- 
tion taken by appellant on trial below. He endeavored 
to aid his unrecorded title, his void deed, by saying that 
he was in possession of the premises through his lessee, 
Hinds, and that possession under an unrecorded deed, 
was notice to the world that plaintiff’s grantor had fee 
simple title, and therefore, entitled to notice of th 
government seizure and sale. But this, even if it were 
good law, is wholly without support in fact. The “stip- 
ulation” (page 11, paragraph 19) refutes this, and the 
testimony of Turner, (page 54) shows that Hinds leased 
from Turner. So instead of Hinds’ possession inuring 
to the benefit of appellant, it is directly the opposite. 
The possession of Hinds was the possession of Turner (see 
also testimony of Hinds, page 60). And we show con- 
clusively by the testimony of Hinds, Turner, Raab and 
Barhydt that neither Coates, nor any one else, disturbed 
defendant or its grantors in their possession, which was 
at all times public, open and notorious. Can we not say, 
in the light of this evidence, that appellant’s claim is 
entirely unsupported by the facts? 

[t was persistently urged on trial below that a second 
incumbrancer was a necessary party to receive notice of 
government seizure and sale, and that a seizure and sale 
without such notice being given would be void. Is this 
the law? Wedeny it. A second incumbrancer is nota 
necessary party to a proceeding instituted by a prior lien 
holder. He may bea proper party, but a necessary party 
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he is not. He may be a proper party, because he is in- 
terested in knowing how much the prior lien is, and to 
see that no fraud or collusion between the debtor and 
prior lien holder shall unduly enlarge the claim, and 
thus increase the amount he should be compelled to pay 
before he could enforce his lien against the debtor. 


In Brewster vs. Wakefield, 22 How., 128 and 129, this 
court says: “ Nor was it necessary that the parties who 
“acquired liens on mortgaged premises subsequent to 
“the mortgage in question should join in the apveal. 
* They were not necessary parties in a proceeding in equity 
“to foreclose the mortgage, and none of them have ap- 
“neared to the suit to contest the claim of Wakefield.” 


To the same tenor see Donnelly vs. Rusch, 15 lowa, 99. 


Where no personal liability is claimed against the 
second incumbrancer, there is no necessity 6f making him 
party, so far as conveying the legal title is concerned, 
for the reason that being an incumbrancer only, and not 
a holder of the legal title, any transfer of the legal title 
leaves his incumbrance in statu quo; and whatever rights 
he has under his incumbrance will be unaffected, except 
so far as he by his contract or conduct affects the same 
under existing statutes. 


Again, provision is made for a public record kept by 
the collector, of all sales of land made in his district, 
setting forth the tax, date of seizure, date of sale, name of 
purchaser, fees and expenses (sections 3203 and 3204). 
This record was kept and is in evidence, and is construe- 
tive notice to Mansfield the plaintiff and to Coates his 
grantor, of the facts therein stated. 

The concise facts, as we view them, are these: Plain- 
tiff claims under a quit-claim deed from Coates; Coates’ 
deed is roid under Illinois statute: therefore, as to us, 
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plaintiff claims under a roid deed, unaided by posses- 
sion, or any act of ownership or control. 

Defendant claims under two lines of title: (a) through 
government seizure and sale, and subsequent conveyances 
down to defendant; and (4) through deed from Turner, 
the same party from whom must pass the title of plain- 
tiff, Turner selling without actual knowledge of any 
foreclosure. 

In this suit, an ejectment suit, a law suit pure and 
simple, in which the sole and only question is which 
outstanding legal title shall prevail, we submit that 
plaintiff must fail, and that the judgment of the court 
below should be affirmed. 


Even if anv equities could be considered, they are all 
y © ; 


with defendant. The record must impress any one that 
plaintiff’s case is wholly speculative. He invests one 
dollar, and immediately institutes a law suit: does noth- 
ing whatever to obtain possession, or assert ownership. 

Defendant invested $3,809.39, November 24th, 1879 
(page 41), and defendant’s grantor invested $2,240, Jan- 
uary 10th, 1S77 (page 35). 

The transactions of defendant and its grantor are bona 
fide, and for a valuable consideration, a full considera- 
tion, being subsequent purchasers, with no outstanding 
record title to bar their right to buy, and no actual notice 
to warn them of danger when they buy. The transac- 
tions of plaintiff have been under cover, deed unrecorded, 
possession never sought, ownership never declared. 

We submit that the cause should be afttirmed. 

W. E. BLAKE, 

Newman «& BLAKE, 

Solicitors, 
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HOWARD MANSFIELD 
vs. 


THE EXCELSIOR REFINING COMPANY. 


SUPPLEMENTAL BRIEF AND ARGUMENT FOR DEFENDANT 
IN ERROR, 


W. E. Buake, Altorney for Defendant. 


Since preparing and printing the original argument for 
defendant the plaintiff has filed his argument; and this sup- 
plemental brief and argument is submitted on defendant’s 
behalf. , 


ARGUMENT. 


We shall not follow the detail of plaintiff’s argument, but 
shall say what seems necessary under two divisions, viz: 
(1) Defendant’s title under Federal law and (2) defendant’s 


title under State law. 


(33) 


UNDER FEDERAL LAW. 


Plaintiff seeks in this ejectment suit to overthrow our 
legal title. 

Defendant is and has been continuously and by its grantors 
in possession of the property. Plaintiff seeks to oust us, 
adjudicate our title, and determine the regularity of the 
Government’s seizure and sale in this ejectment suit. 

Our title under Federal law is derived through the collec- 
tion of taxes duly levied upon distillery premises and by 
process of seizure and sale. 

It is not contended by appellant that the Government had 
no authority to proceed in the mannerin which it proceeded 
to collect its revenues, nor that the Government exceeded 
its jurisdiction in the matter; but appellant contends that 
there is some informality or irregularity in the way the 
Government officers did their official duties. 

To state as concisely as possible defendant’s title under the 
Federal law, it is this: 

1. Hinds was a distiller, but not the owner of the distil- 
lery, only a lessee. 


2. He must furnish to the Government waivers of the 
owner and any encumbraneer ; which was done. 

The law, section 3251, declares that taxes are a first lien 
on the distillery. 

The waivers consented that the taxes should be a first lien 
on the distillery and consented that the premises might be 
used for distilling purposes, “ subject to the provisions of law.” 
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3. Taxes were due and unpaid (Rec., p. 10, par. 11). The 
collector demanded payment (same par.) The stipulation 
says (par. 11) the premises in controversy were seized “ for 
“non-payment of taxes and assessments of interna! rev- 
“enue against George E. Hinds, operating * * * the 
“distillery on the said property in controversy, sufficient goods | 
“ chattels, or other effects to satisfy such taxes and assessments 
“not having been found by said collector ;” and Turner, the 
owner, testifies (near bottom of p. 58) that he was served with 


notices that taxes were due. 


4. Seizure was made under section 3196. 
Appellant does not deny the right to proceed in this 
manner or against this property to collect the taxes and 


assessments. 


5. Turner, the owner, and Hinds, the distiller, were noti- 
fied. . 
Appellant does not dispute this point, but attacks the 
notice because, Ist, it is not shown whether or not it is in 
writing or oral; 2d, whether it contains the statutory require- 
ments as to information: 3rd, whether service was made 


by reading or only by handing a copy. 


We reply that both Turner and Hinds were in court and 
testified to being served with written notice by some “ United 
“ States officer:” that it notified them of seizure of the dis- 
tillery property—ground and everything belonging to it— 
of the time and place of sale, &c. (see Rec., pp. 56, 58, 59, 
60, 61, and 62), and the collector’s return also shows, but 
not so fully, the same facts (Ree., p. 32), and accurately and 
correctly describes the property. But it is entirely unneces- 
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sary for the defendant to assume the burden of proving 
these things. Defendant has the record title. Section 3199 
makes the deed prima facie evidence of its contents, and the 
burden is on plaintiff to show that these things have not 
been done. It is not sufficient for a plaintiff to question 
only ; he must prove. 

Turner, the owner, testifies (Rec., 56) that he was present 
at the svle. 


Where a deed is by statute made presumptive or prima 
facie evidence, and such deed is introduced in evidence, the 
burden of proof as to irregularity is upon the party attack- 
ing the same. 

Jenkins vs. McTigue, 22 Fed. Rep., 148. 


(6.) Notice was given by publication. But this notice 


—a 
LD 


attacked, because— 


Ist. It was not published three weeks, and 


2nd. It does not accurately describe the property. 


As to the first objection, we reply that nowhere in the 
law is there a suggestion that it requires three weeks’ notice 
or three publications on three successive weeks. The sec- 
tion (38197) says notice “ describing the same with reason- 
“able certainty, the time when and place where said officer 
“ proposes tosell the same,” * * *~ shall “ be published 
“in some newspaper in the county.” 

The section does not indicate, as asserted by appellant, 
that the published notice must be “advertised three suc- 
“cessive weeks, once in each week, &c.:” nor does the rule 
or law of the State as to notice and manner of giving the 


same on execution sales apply. Section 3198 cannot fairly 
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be so construed. Said section applies only to form and 
execution of deed and not to notice of sale. 

The deed says due notice was given. The stipulation 
(Ree. 10, par. 12) says the notice was published in a news- 
paper in the county December 21, 1876. The sale occurred 
January 10, 1877—that is, twenty days’ notice was given by 
publication, and section 5197 says the time shall not be less 
than twenty nor more than forty days. So we assert that the 
objection as to not being published three successive weeks 
is not well taken, and the facts show a substantial com- 
piiance with the provisions of the law. 

As to the second objection, of error in description, we say 
it is not fatal. It is true the notice locates the distillery in 
a wrong township, viz.,12 instead of 19. But the notice 
says (Ree., p. 34): 

“T shall sell at publie auction * * the property 
“generally known as the Sagetown er Turner distillery 
“lately operated by George E. Hinds, consisting of ten acres, 
“ more or less, with the distillery buildings thereon situated 
“in or near Sagetown, &c., in Henderson county, Illinois.” 


And the stipulation of facts (Rec., pp. 10 and 11, par. 12) 
says: 

“The premises in controversy were commonly and well 
“known as the Turner distillery, and this was the only dis- 
“tillery in Sagetown or in that vicinity, and there was no 
“ distillery in section 10,township 12 north, range 5, but the 
“Turner distillery was in section 10, township 10 north, 
“range 5, as was well known.” 


This, in our judgment, is sufficient. ‘The law, section 
3197, says the notice shall contain a description or state- 
ment of the particular estate to be sold, “deseribing tie 
“same with reasonable certainty.” 
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Perfect accuracy is not required. If the proceedings of the 
officer “ have been substantially in accordance with the pro- 
“ visions of law” they are sufficient. This is the language of 
the statute, section 3199, and we most surely may claim that 
notice was given in substantial compliance with the statute. 

So far as description is concerned, the same is sufficient if 
with reasonable certainty it identifies the property to be 
sold. his notice and the stipulation of facts and the testi- 
mony of the owner that he was present at the sale area 
complete answer, in our judgment, to this objection of ap- 


pellant. 


7th. Deed was executed by collector and by mesne convey- 
ances reached defendant. 

Sut appellant objects to the deed and says, Ist, it conveys 
only Hinds’ unexpired leasehold interest ; 2d, it conveyed 
nothing at all. 

As to Ist, we reply that it was the distillery that was 
seized, not a mere unexpired leasehold of four months’ dura- 
tion. ‘The lien for taxes was on the property, the rem. The 
waivers were not executed by Hinds, who owned the lease, 
but by Tu. ser and by Coates, the owners of the fee and of 
the incumbranece. ‘There was no pretense in the notice of 
seizure, the notice of sale, the deed of conveyance, or any 
paper in all the proceedings that it was only the leasehold 
interest that was seized, sold, or conveyed. 

As to the second point—i. ¢., that the deed conveyed 
nothing at all—we have to say that the language in the deed 
on which appellant relies, viz., “all the title and right held 
“by the United States,” is mere surplusage; no such words 


nor any other words defining the title or right were neces- 


~ 


—— 
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sary or proper in the deed. The law, section 3199, says the 
deed shall be considered as conveying and “ operate as a 
“conveyance of all the right and interest of the party delin- 
“quent,” «ce. 

The words used were unnecessary. The officer by using 
them could neither increase nor diminish the estate sold 
and conveyed. The land was sold and possession given to 
our grantors, and if the officer had never executed a deed 
or neglected to execute a deed the land would still have 
been ours in fee. It was the sale and failure to redeem 
and our possession that cast the title. If the officer had 
inserted a covenant of warranty it would not have bound 
the Government; it would have been mere surplusage 
The words are mere recital—a mere indication of the 
opinion of the party who drew the deed. | 

Plaintiff’s counsel argues further that the statute saying 
that the thing conveyed being the “ right and interest of the 
“party delinquent” could convey nothing because the party 
delinquent was Hinds, and he did not own the fee.. If this 
be the true construction, then ‘the lien of the Government 
was a mvth—the waiver was a deception. The Govern- 
ment, under section 3186, had a lien on “all property and 
‘rights to property belonging to” Hinds. If the waivers 
granted nothing more, then they were useless. 

jut this is not and cannot be the law. Hinds, the de- 
linquent, had, by virtue of the use to which he put the 
property, viz., distilling, and by virtue of the waivers, such 
an interest in that property as that it might be sold for non- 
payment of taxes and assessments againsthim. Judge Bunn 
in the case cited by appellants: practically so holds. He 
says that a distiller on leased premises is, for the purposes 
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connected with its operation as a distillery, “as much the 
‘“ proprietor of the premises for the time being as though he 
“held the legal title in fee,” and that must be the true doc- 
trine; otherwise the Government would have no lien, could 
not exhaust the property to collect its revenue, and would 
be accumulating useless and worthless waivers. 

Appellant cites a case from 2 Curtis, C. C. Reports, to sus- 
tain the view that nothing was conveyed. But the facts in 
that case are so widely at variance and depend so largely 
upon local statutes that we deem it not in point. In that 
case the State had forfeited lands under a local statute for 
non-payment of taxes. Afterwards, under a subsequent act 
of the Legislature, further taxes were levied on this land, 
the real question at issue was (1) whether or not the subse- 
quent levy on part of the State did not waive the forfeiture, 
and (2) were not the subsequent taxes illegal because of 
some delinquency of the treasurer. ; 

The Court held that the last tax was illegal, and that the 
conduct of the State in levying the second tax had waived 
the forfeiture for the first tax, and therefore plaintiff had 
clear sailing and recovered. 

But another view of this deed may, it seems to us, be 
very properly taken, viz: It was proper for the United States 
to in terms convey this property by this deed. 

The proceedings: were by the United States. The lien 
inured to the United States. The taxes belonged to the 
United States. The proceeds of the sale belonged to the 
United States. Was it improper that the deed to the pur-— 
chaser should run as coming from the United States? We 
think not, aad while it may seem at first glance unnecessary, 


and while it may be surplusage, it certainly ought not to 
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defeat or limit the title actually intended by the law to be 
conveyed to a good-faith purchaser. 

The revenue sale was a proceeding by the sovereign 
authority, and it clothes the purchaser with the title under 
an independent grant from the sovereign authority and ex- 
tinguishes all prior titles and incumbrances of private per- 
sons and all equities arising out of them. 

Hefner vs. Northwestern, &c., Co., 123 U.S., 747. 


But appellant farther objects to defendant’s title because, 
as he asserts, no notice was given to either Westover or Coates. 
li is true that personal service of notice was not had on 
either. It is true, however, that notice by publication was 
made in conformity with the statute. 

It is therefore proper to inquire— 

Ist. Into the necessity of any notice to either of these 
parties, and 

2d. Was the notice of publication sufficient ? 


Westover, on the day of seizure or sale, had no interest 
whatever in the premises. His trustee capacity ceased and 
ended October 9, 1876, while the seizure was not made until 
December 16, 1876. 

Coates, the mortgagee, had received a deed October 9, 
1876, but he had never recorded it. No one knew of his 
having it except himself and Westover; and Turner the 
owner and mortgagor, did not know of the foreclosure and 
sale under the mortgage. (Rec., 54 and 56.) 

Neither of these parties—i. ¢., Westover or Coates—lived 
or had his usual place of abode in the fourth collection dis- 
trict; they both lived in the first collection district. 

Section 3197 contemplates personal service only upon 
6 
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parties having their usual place of abode within the col- 
lection district where the property is situated. 
Notice by publication is notice to all the world. 


Coates, so far as the collector knew, was only a second en- 


cumbrancer—an unnecessary party to the proceeding, a 


party who had the right of redemption; and the section 
(3197) certainly does not contemplate that every person en- 
titied to redeem must be notified, for a party’s right to re- 
deem may arise after the sale. 

The suggestion that the proceeding by the Government 
was in violation of the constitutional provision that “ No 
“person shall be deprived of life, liberty, or property without 
“due process of law” is without merit. 

Coates, when owner, had executed a waiver—i. e., May 3? 
1875. Coates, when he parted with his title to Turner, 
needed no constitutional! protection. ‘Turner, becoming 
owner, was the person to be notified. 

A seizure and sale is due process of law. 

Cooley on Taxation, chap. 11. 


And generally on the subject of due process of law, see— 
Dent vs. West Virginia, 129 U.S., 114. 
Walston vs. Nevin, 128 U.S., 578. 


Appellant further argues that because section 3207 ,which 
prescribes a proceeding in chancery and prescribes that a 
lien holder may be brought in by notice, therefore a lien 
holder must be notified under section 3197. The conclusion 
thus reached is erroneous. 

Section 3207 is to subject real estate of the party owing 
the tax and on which the distillery is not situated. The 
delinquent—. e., the tax-payer—must have an interest, on 
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which interest some other person has a lien. It may be that 
section 3207 is a cumulative remedy in cases like the one at 
bar; but a casual reading indicates that its special purpose 
is to reach real estate on which the Government had no 
specific or first,lien, and therefore a lienholder would be a 
necessary party. But where the owner and the incum- 
brancer have expressly consented that the Government lien 
shall be first, no adjudication of priorities is needed; noth- 
ing but a sale is needed, and therefore the enactment of 
section 3197. 

As well claim that the demand and notice of assessments 
be made upon Westover and Coates as that they must have 
other or further notice than was given. The Government 
was endeavoring by the law and by the waivers to narrow 
down to the distiller alone the persons or number of persons 
with whom it must deal and to whom it must give notice. 

In the case of U.S. vs. Turner, 18 Int. Rev. Ree., 5, Jus- 
tice Swayne held that the Government owed no duty even 
to an innocent purchaser without notice. In that case the 
distiller had removed the liquors and by dereliction of the 
officers in charge the taxes were not full paid. Subsequently 
the distillery ceased operation and the land was sold to an 
innocent purchaser, he having no knowledge of any unpaid 
taxes. The Government thereupon, and several years later, 
proceeded against the land and recovered. 

Appellants say there is no showing that Westover or Coates 


knew of the sale in time to redeem. ,We respond, there is 


nu showing that they did not know of the sale in time to re- 
deem. The stipulation says they did not learn of the sale 
until after the sale had occurred; but it does not state and 
it nowhere appears that they did not know it in time to re- 
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deem. Is it not very strange, to say the least, that Coates 
from and after October 9, 1876, that being the date on which 
he claims he got his deed, should never look after or know 
what was going on in reference to this property ? 

The records in the collector’s office notified him. 

The record of the bank contract with this defendant noti- 
fied him. 

The record of 'Turner’s deed to defendant notified him. 

Ana these were all on record prior to the execution of the 
collector’s deed. 

Appellant says if he had known it in time he might have 
induced Hinds to pay the tax. Yes,and he might have 
abandoned the whole property, just as he seems to have done, 
until we had put valuable improvements on the land. 


What he might have done is not a legal ground for sustain- 


ing this action. If what he might have done is to have 
weight, we subinit that what he did has greater weight. 

Appellant cites some cases on page 27 et seq. of argument 
in which tax deeds were defeated. We desire to note that 
there is at least two points of distinction between those cited 
cases and the oneat bar, viz., (1) the deed is prima facie evi- 
dence of compliance with the law, and (2), the proceedings 
are based on prior consent of owner and contained in the 
waivers as well as encumbrancer upon the authority of the 
statute. 

Ours is not an ex parte proceeding; it is not against the 


consent of interested parties, but is based upon their consent. 
But we submit further that plaintiff cannot test the va- 


lidity of a mesne conveyance—i. ¢., is the Government sale 
and deed in this collateral manner. Defendant was not a 
purchaser at the Government sale. The Federal Statutes 
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provided a mode for such seizure and sale. Such mode was 


and no collateral attack can be made 
upon it. The authorities cited by appellant, viz., the case 


“due process of law,’ 


in 30th Maryland, in 9th Cranch, and in 4th Peters, were 
all direct attacks upon the tax deeds in hands of purchaser 
at tax sale. 

No case is cited allowing a collateral attack, no case is 
cited allowing an attack, in a lawsuit against a stranger toa 
purchase, upon the regularity of some governmental trans- 
action to which he was not a party. 

Equity affords complete relief to both plaintiff and de- 
fendant if plaintiff has been wronged by the Government. 
Neither the Government nor the purchaser who participated 
in the Government sale are parties to this suit. An inno- 
cent purchaser—a subsequent purchaser, without notice, 
either actual or of record—is the defendant; and we submit 
that it is a collateral attack to inquire in this ejectment suit, 
into the regularity of the Government sale., 

The collector’s deed is not void on its face. It is regular. 
If it be a cloud on plaintiff’s title only equity can re- 
move it. 

In the two cases cited by appellant on page 31 of his brief, 
to wit, 81 Ill. and 42 IIL, an attack, in ejectment suits, was 
made upon a trustee’s deed under a trust executed prior to 
July 1, 1874, for irregularities and acts which rendered the 
sale and deed void. 


The Supreme Court say in both cases: 


“Tf the trustee sold contrary to the terms of the trust deed 
“the remedy was in equity.” 
Koester vs. Burke, 81 Ills., 439. 
Graham vs. Anderson, 42 Ills., 517. 
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“eae a , 
By analogous reasoning may we not say that if the col- 


lector sold contrary to the terms of the United States statutes 


the remedy was in equity. If his acts are voidable, only 


equity can so declare. 


IT. 


UNDER STATE LAW. 


Let us now look at the defendant’s title under State law. 


The law of Illinois pertaining to titles of real estate must in 


this case govern so far as applicable. 


Chapter 30, Revised Statutes of Illinois, provides: 

“Sec. 28. Deeds * * * and other instruments relat- 
ing to or affecting real estate in this State shall be recorded 
in the county in which such real estate is situated.” 


~ 
~ 


oo 
- 


“Sec. 30. All deeds * * * and other instruments of 
“writing which are authorized to be recorded shall take 
“ effect and be in force from and after the time of filing the 
“same for record, and not before, as to all creditors and sub- 
“sequent purchasers without notice, and all such deeds and 
“ title papers shall be adjudged void as to all such creditors 
“and subsequent purchasers without notice, until the same 
shall be filed for record.” 


oo 
- 


The above is the law of Illinois since 1838. 
Chapter 95 of the same statutes provides: 


“Sec. 12. Every deed conveying real estate which shall 
appear to have Leen intended only as security in the 
nature of a mortgage, though it be an absolute conveyance 
“in terms, shall be considered as a mortgage.” 


-~ 
~ 


- 
~ 
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Sec. 8. “ Every mortgagee of real * * * property 
«“ * * * shall, at the request of the mortgagor, * * * 
“enter satisfaction upon the margin of the record in the re- 
“corder’s office. * * * All releases of mortgages and 
“ deeds of trust which have been heretofore made,” &c., are 
declared valid. 

Sec. 9. “A mortgage or trust deed of real or personal prop- 
“erty may be released by an instrument in writing” ac- 
knowledged and recorded in the same manner as deeds. 

Sec. 14. “In all sales of real estate under a mortgage or 
“ trust deed in the nature of a mortgage” thirty days’ notice is 
required. 


The sections quoted from chapter 95 have been the law of 
Illinois since July 1, 1874. 


The trust deed through which plaintiff claims was exe- 
cuted May 6, 1875, and it shows upon its face that it is to 
secure the payment of money ; it is therefore a mortgage. 

While under the strict rule of the common law a trust deed 
cast upon the trustee the legal title, this was not, at least in 
modern days, the rule as to a mortgage. 

We claim that under the sections quoted, the legal title, 
at least since July 1, 1874, is in the mortgagor. 

The supreme court of Illinois in construing a trust deed 
made even prior to this date, namely 1870, said: 


“ Itis now the settled law that the mortgagor, or his assignee, 
“is the legal owner of the mortgaged estate, as against all 
“ persons except the mortgagee or his assigns. As a result 
“of this doctrine it follows that in ejectment by the mort- 
“gagor against a third party the defendant cannot defeat 
“the action by showing an outstanding title in the mort- 
“gagee. So, too, courts of law now regard the title of the 
“ mortgagee in fee in the nature of a base or determinable 
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“fee. * * * The debt is the principal thing and the 
“ mortgage an incident. So, also, while it is indispensable 
“in all cases toa recovery in ejectment, that the plaintiff 
“show in himself the legal title to the property as set forth 
“in the declaration, except when the defendant is estopped 
“from denying it; yet it does not follow that because one 
“has such title he may under all circumstances maintain 
“the action, and this is particularly so in respect te a mort- 
“age title. Such title exists for the benefit of the holder 
“of the mortgage indebtedness, and it can only be enforced 
“by an action in furtherance of his interests—that is, as a 
“means of coercing payment. * * * In short, it is a 
well-settled principle that one having a mere naked title 
to land in which he has no beneficial interest and in re- 
spect to which he has no duty to perform, cannot main- 
“tain ejectment against the equitable owner or any one 
“having an equitable interest therein with a present right 
“of possession.” 


Barrett vs. Henckley, 124 Ul., 46, 47. 


6 
sc 


6s 


We quote thus largely that the Court may catch the spirit 
of the decision ; and while it is a construction of the law per- 
taining to a trust deed executed prior to the enactment of 
the statute of 1874, it indicates very clearly that the mort- 
gagor is the holder of the legal title and that the property 
is security for a debt; but this cannot be otherwise than the 
law since July 1, Is74. Otherwise there would be no pur- 
pose in passing the act. If, since the passage of that ac 
the legal status of parties to a trust deed to secure the pay- 
ment of money is just the same as it was before the passage 
of the act, then the act is without purpose. It availed 
nothing. ‘To give effect to this statute of 1874, to say that 
all trust deeds to secure the payment of money, are now 


simple mortgages, does settle and determine the location of 


— 
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the legal title. It surely leaves it in the mortgagor. Look 
at the companion sections. They provide two ways of can- 
celing trust deeds, viz: (1) on the margin of the record: 
and, (2) by separate release acknowledged and recorded, 
both being acts done by the mortgagee. 

Now, if the legal title is in A to secure a debt to B, it 
does not convey back the legal title to the grantor by B going 
to the margin of the record and saying that his debt is paid. 
As quoted from chapter 30, conveyances of real estate must 
be in the form of deeds, in writing, acknowledged and re- 
corded. ‘To file a separate instrument, stating that the debt 
secured by the trust deed has been paid, does not comply 
with section 30, chapter 30. There can be but one consist- 
ent conclusion reached in construing these statutes, viz., the 
legal title is in mortgagor or his assignee. 

Let us now look at the facts, and we will do it concisely, 
as our former brief touches upon this point. Record title 
was as follows: | f 

In September, 1873, the bank held legal title. 

In July, 1874, Coates’ assignee held legal title. 

In May, 1875, Turner held legal title. 

In October, 1878, defendant held legal title by deed from 


Turner. 
In November, 1878, collector deeded to Barhydt, trustee 


of bank. 

In November, 1879, bank deeded to defendant under con- 
tract recorded June 1, 1878. 

Thus we see that the legal title under State law reached 
defendant on the records October, 1878, and that the legal 
title under Federal law reached defendant on the records 
November, 1879, under contract of record, June, 1878. 
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And during all this time these subsequent purchasers had 
no notice whatever of any claim of Coates that be was the 
owner. (See testimony of Barhydt and of Raab, pp. 47 to 
52.) 3 

Coates’ deed from Westover, trustee, goes on record Decem- 
ber 22, 1879. 

Mansfield’s deed from Coates goes on record December 22, 
1879. 

Section 30, chapter 50, set forth, says that such deeds shall 
be in force and take effect “from and after the time of filing 
“the same for record, and not before,” and “ shall be adjudaed 
“wid” as to creditors and subsequent purchasers without 
notice, 

How can it be possible for plaintiff to recover in an eject- 
ment suit in the teeth of these facts ? 

Suppose our title is weak and defective, his is void, and he 
must recover on the strength of his own and not the weak- 
ness of our title. 

We are the direct holders or assignors of the mortgagor’s 
title. When we received it neither defendant nor its 
grantor, Turner, had either record or actual notice of any 
foreclosure sale. A purchaser under Turner had, so far as 
the records disclosed, a right to redeem from the mortgage. 
A purchaser at the Government sale, so far as the records 
disclosed, took absolute title. That which the records did 
not disclose is to be adjudged void as to purchasers without 


notice. 


This cause is of grave importance to defendant; its money 


has been invested in the title and subsequently in the im- 
provements. It has acted in absolute good faith. It now 
is attacked by aspeculative holder ofa deed procured, as we be- 
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lieve the record clearly indicates, for the purpose of suing and 
not for the purpose of actually obtaining the property. The 
proof shows that at no time prior to bringing suit did 
plaintiff or his grantor appear on the premises. He paid 
no' taxes, he assumed no ownership, actual or constructive ; 
he sought no possession. See evidence of Barhydt and of 
Raab. (Ree., pp. 47 to 52.) 


It is correct, as stated in appellant’s brief, that Justice 
Harlan, upon the second trial of this cause, announced an 
opinion in this case against defendant, but the present ree- 
ord is entirely different on several points. The proof before 
Judge Gresham, by both plaintiff and defendant, was very 
much fuller, and covered in behalf of defendant the very 
points which seemed to weigh against us on the second 
trial. 


It is the case tried before Ju!ge Gresham which is ap- 


pealed, and it is the record made before him which is before 
you. 
We respectfully ask an affirmance. 
W. E. Brake, 
Attorney for Defendant in Error. 
NeuMAN & Brake, 
Of Counsel. 
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